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Resolution No. 1390:

By The Speaker (Council Member Quinn) and Council Members Dromm, Mendez, Palma, Rose, Van Bramer, Brewer, Chin, Comrie, Ferreras, James, Koppell, Koslowitz, Lander, Mark-Viverito and Lappin
Title:
Resolution authorizing the Speaker to file or join amicus briefs on behalf of the Council in the litigation captioned Windsor v. United States, currently on appeal in the United States Court of Appeals for the Second Circuit, for the purpose of supporting the plaintiff’s position that section 3 of the Defense of Marriage Act, which defines the terms “marriage” and “spouse” under federal law to mean only heterosexual unions and individuals, is constitutional.

I.
Introduction

On Tuesday, July 24, 2012, the Committee on Civil Rights, chaired by Council Member Deborah Rose, will hear and vote on Resolution Number 1390 (“Res. No. 1390”), a resolution authorizing the Speaker to file or join amicus briefs on behalf of the Council in the litigation captioned Windsor v. United States, currently on appeal in the United States Court of Appeals for the Second Circuit, for the purpose of supporting the plaintiff’s position that section 3 of the Defense of Marriage Act, which defines the terms “marriage” and “spouse” under federal law to mean only heterosexual unions and individuals, is constitutional. 
II.
Background
In 1996, the United States Congress passed, and the President signed into law, the Defense of Marriage Act (“DOMA”), a law that precludes the federal government from recognizing legally married same-sex couples and permits states to refuse to recognize same-sex marriages legally sanctioned in other jurisdictions.
  Though no states recognized same-sex marriages in 1996, the Republican-controlled Congress passed DOMA when it appeared that Hawaii was moving towards recognizing such unions.
  Since that time, however, public support for marriage equality has changed and many states have extended civil marriage rights to same-sex couples.  Currently, New York, Connecticut, Iowa, Massachusetts, New Hampshire, Vermont, and the District of Columbia permit same-sex marriage; Maryland, New Mexico, and Rhode Island recognize same-sex marriages legally performed in other jurisdictions.
  Former Congressman Bob Barr, DOMA’s author, and former President Bill Clinton, who signed it into law, have publicly stated that the law should be repealed.
  In a June 2012 poll conducted by CNN/ORC International, 54 percent of respondents expressed their belief that marriage rights should be extended to same-sex couples.

Despite growing public support for marriage equality and an increasing number of states that recognize marriage between same-sex couples, DOMA remains law and its profound negative consequences endure.  According to the United States General Accounting Office, DOMA denies married same-sex couples access to “a total of 1,138 federal statutory provisions classified to the United States Code in which marital status is a factor in determining or receiving benefits, rights and privileges.”
  This unequal treatment is particularly evident every April when married same-sex couples file their taxes.  Because DOMA precludes the Internal Revenue Service from recognizing same-sex unions, legally married same-sex couples must file their federal taxes separately, thus denying themselves a lowered tax burden enjoyed by many of their heterosexual peers.
  Additionally, if one same-sex spouse is currently enrolled in his or her partner’s health insurance, the benefit is treated as taxable income.
  According to the Williams Institute, gays and lesbians who enroll their spouses in their insurance programs pay an average of $1,070 more per year in taxes.
  Unlike opposite-sex couples, same-sex couples are also subject to gift and estate taxes.  For example, while a living partner in an opposite-sex marriage can give gifts to his or her partner without being taxed; same-sex spouses are burdened with a lifetime limit of just $1 million before they will be taxed.
  Furthermore, when one partner in a same-sex marriage passes away, his or her survivor can be taxed if the estate is worth of $3.5 million or more, a penalty from which spouses in opposite-sex marriages are exempt.

On February 23, 2011, U.S. Attorney General Eric Holder announced that, at the direction of President Obama, the Department of Justice would no longer defend the constitutionality of Section 3 of DOMA, the section that precludes the federal government from recognizing marriages between two people of the same sex.
  Shortly after this announcement, U.S. House of Representatives Speaker John Boehner announced that he would convene the Bipartisan Legal Advisory Group (BLAG), a group composed of the Speaker of the House, the majority leader and whip, and the minority leader and whip, to make a decision about the defense of DOMA going forward.
  On March 9, 2011, Speaker Boehner announced that BLAG directed the House General Counsel to take over the legal defense of the law.
  The following month, the Republican-controlled House hired Paul Clement, a former U.S. Solicitor General under the George W. Bush administration, to defend the law.

III.
Windsor v. The United States of America

Edith Windsor and Thea Spyer, residents of New York City for more than 40 years, married in Canada in 2007.
  Although Ms. Windsor and Ms. Spyer’s marriage was recognized in New York State in 2009, at the time of Ms. Spyer’s death, the federal government was, and continues to be, precluded by DOMA from recognizing their marriage.
  As such, Ms. Windsor was not able to enjoy the federal estate tax exemptions granted to opposite-sex couples upon the death of her spouse and was taxed $353,000 when she inherited the estate of her wife.
  In response to the high estate tax, Ms. Windsor sued the federal government seeking a refund of the federal estate tax levied on Ms. Spyer’s estate and a declaration that section 3 of DOMA is unconstitutional.
  

On June 6, 2012, a federal judge for the Southern District of New York ruled that DOMA is unconstitutional because it infringes “upon the states’ business of regulating domestic relations” and ordered that Ms. Windsor be refunded the money she paid in estate tax.
  BLAG, which has defended the constitutionality of DOMA since March 2011, appealed the ruling shortly after the decision was made.
  The United State Court of Appeals for the Second Circuit will hear the case later this year.

IV.
Res. No. 1390


Res. No. 1390 supports the plaintiff, Ms. Windsor, in the litigation captioned Windsor v. United States, currently on appeal.  The resolution authorizes the Speaker of the City Council to file or join amicus briefs on behalf of the Council, for the purpose of supporting the plaintiff’s position that section 3 of DOMA is unconstitutional.  Section 3 of DOMA defines the terms “marriage” and “spouse” under federal law to mean only heterosexual unions and individuals.  The resolution discusses the history of DOMA as well as its impact on Ms. Windsor in the wake of her wife’s death.  
Res. No. 1390
..Title

Resolution authorizing the Speaker to file or join amicus briefs on behalf of the Council in the litigation captioned Windsor v. United States, currently on appeal in the United States Court of Appeals for the Second Circuit, for the purpose of supporting the plaintiff’s position that section 3 of the Defense of Marriage Act, which defines the terms “marriage” and “spouse” under federal law to mean only heterosexual unions and individuals, is unconstitutional.

..Body

By The Speaker (Council Member Quinn) and Council Members Dromm, Mendez, Palma, Rose, Van Bramer, Brewer, Chin, Comrie, Ferreras, James, Koppell, Koslowitz, Lander, Mark-Viverito and Lappin
      
Whereas, In 1996, President Bill Clinton signed into law the Defense of Marriage Act (DOMA), which precludes recognition of legally married same-sex couples for purposes of federal law and which purports to allow states to refuse to recognize marriages between same-sex partners performed in other jurisdictions; and

      
Whereas, DOMA denies legally married same-sex couples over 1,100 federal benefits associated with marriage, including the ability to file taxes jointly, sponsor one's spouse for immigration purposes, receive a spouse's healthcare and retirement benefits, and the right to visit a spouse who has been hospitalized; and


Whereas, In November 2010, Edith Schlain Windsor filed a complaint, Windsor v. United States, No. 10 Civ. 8435 (S.D.N.Y.), arguing that section 3 of DOMA, which defines the terms “marriage” and “spouse” under federal law to refer only to heterosexual unions and individuals, violates the Equal Protection Clause of the Fifth Amendment to the U.S. Constitution; and 

Whereas, Ms. Windsor met her late wife, Thea Spyer, in 1963 in New York City, and the couple lived in a committed union for the next forty-four years, registering as domestic partners in New York City in 1993 and marrying in 2007 in Toronto; and

Whereas, Ms. Spyer, gravely ill with multiple sclerosis when they wed, died less than two years later, naming Ms. Windsor as her sole executor and beneficiary; and

Whereas, Solely because of DOMA, which requires the federal government to disregard state-recognized marriages between same-sex couples, the Internal Revenue Service charged the Spyer estate over $363,000 in taxes that would not have applied to a heterosexual widow; and

Whereas, In February 2011, Attorney General Eric Holder announced that the U.S. Department of Justice would no longer defend DOMA’s constitutionality, and as a result, the Bipartisan Legal Advisory Group of the U.S. House of Representatives (BLAG) is currently defending the constitutionality of DOMA; and

Whereas, On June 6, 2012, District Court Judge Barbara Jones granted Ms. Windsor’s motion for summary judgment and declared DOMA to be unconstitutional; and

Whereas, BLAG has appealed the district court’s ruling to the Second Circuit Court of Appeals; and
Whereas, The Second Circuit should assure that Ms. Windsor’s rights are vindicated, not to mention those of countless other same-sex couples within New York, Connecticut, and Vermont; now, therefore, be it

    
  Resolved, That the Council of the City of New York authorizes the Speaker to file or join amicus briefs on behalf of the Council in the litigation captioned Windsor v. United States, currently on appeal in the United States Court of Appeals for the Second Circuit, for the purpose of supporting the plaintiff’s  position that section 3 of the Defense of Marriage Act, which defines the terms “marriage” and “spouse” under federal law to mean only heterosexual unions and individuals, is unconstitutional.

LGA

LS#3793 

6/19/12  11:30am
� Defense of Marriage Act, Pub. L. No. 104-199, 110 Stat. 2419 (1996). 


� Katherine Q. Seelye and Ethan Bronner, U.S. Appeals Court Turns Back Marriage Act as Unfair to Gays, N.Y. Times, June 1, 2012.


� Freedom to Marry, States, at � HYPERLINK "http://www.freedomtomarry.org/states/" ��http://www.freedomtomarry.org/states/� (last updated May 9, 2012) (last visited July 18, 2012).


� Anne Stanback, Same Sex Marriage? Not in the eyes of the feds, The Hartford Courant, Feb. 13, 2011, at C1.


� CNN Political Unit, CNN Poll: Americans’ attitudes towards gay community changing, June 6, 2012, � HYPERLINK "http://politicalticker.blogs.cnn.com/2012/06/06/cnn-poll-americans-attitudes-toward-gay-community-changing/" �http://politicalticker.blogs.cnn.com/2012/06/06/cnn-poll-americans-attitudes-toward-gay-community-changing/� (last visited July 23, 2012).


� Letter from Dayna K. Shah, Associate General Counsel, U.S. General Accounting Office, to the Honorable Bill Frist, Majority Leader, U.S. Senate, Defense of Marriage Act: Update to Prior Report, 1, Jan. 23, 2004, � HYPERLINK "http://www.gao.gov/new.items/d04353r.pdf" �http://www.gao.gov/new.items/d04353r.pdf� (last visited July 23, 2012).


� Naomi G. Goldberg and M.V. Lee Badgett, Tax Implications for Same-Sex Couples, The Williams Institute, 1, April 2009, � HYPERLINK "http://williamsinstitute.law.ucla.edu/wp-content/uploads/Goldberg-Badgett-Tax-Implications-Apr-2009.pdf" �http://williamsinstitute.law.ucla.edu/wp-content/uploads/Goldberg-Badgett-Tax-Implications-Apr-2009.pdf� (last visited July 23, 2012) .


� Id.


� Id.


� Frederick Hertz, Tax Issues for Same-Sex Couples, Nolo, � HYPERLINK "http://www.nolo.com/legal-encyclopedia/tax-issues-same-sex-gay-couples-32290.html" ��http://www.nolo.com/legal-encyclopedia/tax-issues-same-sex-gay-couples-32290.html� (last visited July 23, 2012).


� Id.


� Press Release, U.S. Department of Justice, Statement of the Attorney General on Litigation Involving the Defense of Marriage Act, Feb. 23, 2011, � HYPERLINK "http://www.justice.gov/opa/pr/2011/February/11-ag-222.html" �http://www.justice.gov/opa/pr/2011/February/11-ag-222.html� (last visited July 23, 2012).


� Press Release, Office of Congressman John A. Boehner, Statement by Congressman John Boehner (R-West Chester) Regarding the Defense of Marriage Act, Mar. 4, 2011,  � HYPERLINK "http://boehner.house.gov/news/documentsingle.aspx?DocumentID=227399" �http://boehner.house.gov/news/documentsingle.aspx?DocumentID=227399� (last visited July 23, 2012).


� Press Release, Office of Congressman John A. Boehner, House Will Ensure DOMA Constitutionality Is Determined By The Court, Mar. 9, 2012, � HYPERLINK "http://boehner.house.gov/news/documentsingle.aspx?DocumentID=228585" �http://boehner.house.gov/news/documentsingle.aspx?DocumentID=228585� (last visited July 23, 2012).


� James Oliphant, GOP’s attorney leaves firm that dropped gay marriage case, Charlotte Observer, Apr. 26, 2011.


� Robert Gearty, Judge hits fed marriage act, N.Y. Daily News, June 7, 2012, at 16, available at � HYPERLINK "http://articles.nydailynews.com/2012-06-07/news/32084590_1_federal-courts-defense-of-marriage-act-gay-rights-activist" �http://articles.nydailynews.com/2012-06-07/news/32084590_1_federal-courts-defense-of-marriage-act-gay-rights-activist� (last visited July 23, 2012).


� Chris Palmer, City Backing Widow’s Suit Over U.S. Law On Marriage, N.Y. Times, at A21, available at � HYPERLINK "http://cityroom.blogs.nytimes.com/2012/06/20/city-backs-widows-suit-against-u-s-defense-of-marriage-act/" �http://cityroom.blogs.nytimes.com/2012/06/20/city-backs-widows-suit-against-u-s-defense-of-marriage-act/� (last visited July 23, 2012).


� Id.


� Gearty, supra note 16.


� Basil Katz, Defense of Marriage Act unconstitutional: judge, Chicago Tribune, June 6, 2012, � HYPERLINK "http://articles.chicagotribune.com/2012-06-06/news/sns-rt-us-usa-gaymarriagebre8551jw-20120606_1_gay-marriage-defense-of-marriage-act-thea-spyer" �http://articles.chicagotribune.com/2012-06-06/news/sns-rt-us-usa-gaymarriagebre8551jw-20120606_1_gay-marriage-defense-of-marriage-act-thea-spyer� (last visited July 23, 2012). 


� Palmer, supra note 17.


� Id.





8

[image: image1]