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On June 12, 2012, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on special education reform.  Representatives from the Department of Education (DOE), union leaders, advocates, educators, parents and students have been invited to testify.  

Background

The Committee on Education has held four hearings on special education since the start of the Bloomberg Administration in 2002.  The first hearing, held on June 4, 2003, focused on the initial DOE “Children First” reform of the City’s special education system.
  A follow-up hearing, held on October 7, 2005, focused on a report commissioned by the DOE to evaluate their 2003 reorganization of special education programs, known as the “Hehir report.”
  Another oversight hearing was held on September 19, 2006 to examine special education evaluations and placements by the DOE.
  Finally, a hearing was held on January 29, 2009 to examine the impact of DOE’s 2007 reorganization of special education.

Currently, the DOE is in the process of implementing a new multi-year special education reform plan to improve education for students with disabilities by enrolling them in their neighborhood zoned school and mainstreaming them alongside general education students as much as possible.  The plan was developed after a lengthy internal review of the city’s special education programming by Garth Harries, a former Education Department official, whose report was released in July 2009.
  Initially, the plan was for a two-year phase-in process of the reform, with the first phase consisting of a pilot program in 10 networks of schools in the 2010-2011 school year with the reform expanding to all schools in 2011-2012.
  However, in January 2011, then-Chancellor Cathleen Black announced a delay in system-wide expansion until September 2012, as officials decided they needed more time to prepare schools for the change.

The DOE has articulated three major goals for the reform: 1) to close the achievement gap between students with disabilities and their peers without disabilities; 2) to increase access to and participation in the general education curriculum for students with disabilities; and 3) to build school-based capacity to support the diverse needs of students with disabilities through greater curricular, instructional, and scheduling flexibility.
  According to DOE, Phase 1 schools have already shown improvement in serving students with disabilities since the program began in 2010-11.  Additional details about the reform, including preliminary results from Phase 1, are discussed further below.
Federal and State Regulations
The education of students with disabilities is governed by the federal Individuals with Disabilities in Education Act (IDEA) which requires states to provide a free appropriate public education to all children with disabilities residing in the state.
  In addition to IDEA, New York State Education Law and Regulations of the Commissioner of Education also govern education of children with disabilities throughout the State.  In accordance with the law, students with disabilities shall be provided special education in the least restrictive environment (LRE) to enable students with disabilities to be educated with non-disabled students to the “maximum extent appropriate.”
  The least restrictive environment (LRE) means “that placement of students with disabilities in special classes, separate schools or other removal from the regular educational environment occurs only when the nature or severity of the disability is such that even with the use of supplementary aids and services, education cannot be satisfactorily achieved.”
  The law states further that the placement of students in the LRE must:
· provide the special education needed by the student;

· provide for the education of the student to the maximum extent appropriate to the needs of the student with other students who do not have disabilities; and

· be as close as possible to the student’s home.

Students with disabilities placed together for the purposes of education must be grouped by similarity of individual needs, including but not limited to, the following:

· The range of academic or educational achievement of such students must be limited to assure that instruction provides each student appropriate opportunities to achieve his or her annual goals;

· The learning characteristics of students in the group shall be sufficiently similar to assure that the range of academic achievement is maintained;

·  The social development of each student must be considered prior to placement in any instructional group to assure that the social interaction within each group is beneficial to each student, contributes to each student’s social growth and maturity and does not consistently interfere with the instruction being provided;

· The stages of physical development of students may vary, provided that each student is provided appropriate opportunities to benefit from such instruction; and

· The management needs of such students may vary, provided that environmental modifications, adaptations, or, human or material resources required to meet the needs of any one students in the group are provided and do not consistently detract from the opportunities of others in the group.

Moreover, the law states that special education instruction shall be provided by “individuals appropriately certified or licensed.”

New State IEP

In 2010, the New York State Education Department (SED), created a new Individualized Education Program (IEP) to meet federal and state requirements for IEP development and to provide a consistent format for all IEPs statewide beginning with the 2011-2012 school year.
 The SED requires that the new IEP form be used by all state and local educational agencies.  According to DOE, the SED’s new IEP supports the implementation of the special education reform in the following ways:
· Promotes meaningful opportunities for parents/families to participate in the development, review and revision of the IEP;

· Promotes looking at special education as a service, rather than a place where students are sent; and

· Promotes providing appropriate special education services, supplementary supports and services in the general education classroom whenever appropriate.

Special Education in New York City

The DOE’s Division of Students with Disabilities and English Language Learners is responsible for the education of students with disabilities in the New York City public schools.
  The Division is currently headed by Deputy Chancellor Laura Rodriguez, who is retiring at the end of this school year and, effective July 1, will be replaced by Corinne Rello-Anselmi.
  Directly under the Deputy Chancellor is the position of Executive Director of Special Education, held until recently by Lauren Katzman, one of the co-authors of the Hehir report,
 who left the Department in April to head special education in Newark.

In the 2010-11 school year (FY11), 220,289 students were receiving DOE special education services.
  Of this special education enrollment, 194,503 were school-age students (169,948 public school and 25,253 non-public school) and 25,786 were pre-school (699 public school and 25,087 non-public school).
  The school-age special education population of 194,503 represented approximately 18.6% of the total school system enrollment of 1.044 million students in 2010-11.  In that same year, 15,528 students were recommended for special education services (a steep decline from 22,967 the prior year) and 6,438 students were deemed no longer in need of special education services (slightly less than the prior year’s 6,469).
  

“Special Education” covers a wide range of services for children with various levels of needs.  Each student receiving special education services must have an Individualized Education Program (IEP) that outlines their unique needs and the services they require.
  As discussed, students are to be placed into the “least restrictive environment” (LRE), that is, where that student can receive an education designed to meet his or her special educational needs while still being educated with non-disabled peers to the maximum extent appropriate.
  The continuum of special education services available for students with disabilities is listed below in order from least restrictive (LRE) to most restrictive (MRE):
· General Education with Declassification Services – For a child who has been declassified from special education, there are services that may be provided to him or her (i.e., "direct" instruction), and to his or her teacher (i.e., "indirect" instruction) to help the child make the transition to general education. These services can include instructional support, remediation, instructional modifications or individual and/or group speech or counseling.
· General Education with Supplementary Aids & Services – These are services and other supports that are provided in both general education classes and other settings that are more restrictive. Supplementary Aids and Services may include: Functional Behavioral Assessment; Curriculum Accommodations; Curriculum Modifications; Individualized Supports; and may also include the services of various personnel, such as related service providers, special education teachers and paraprofessionals.  
· Special Education Teacher Support Services (SETSS) – Specially designed and/or supplemental instruction provided by a special education teacher to help a child stay in the general education classroom.  The special education teacher may work directly with the child (direct instruction), using visual aids, simpliﬁed directions, and other kinds of “modified instruction,” or work with the child’s general education teacher (indirect instruction) to adjust the learning environment and/or adapt instructional methods to meet the child’s individual needs.

· Integrated Co-Teaching (ICT) – ICT classrooms include students with and without disabilities and have two teachers, a general education teacher and a special education teacher, who work together throughout the day to adapt and modify instruction to make sure the entire class has access to the general education curriculum. Students may be in an ICT classroom all day or for a portion of the day. Children receiving ICT may also receive related services, para­professional services or other supplementary aids and services if needed.

· Special Class Services – Special Class Services, also called “self-contained,” are services provided for children with disabilities who are grouped together in a classroom on a full-time or part-time basis. They serve children whose needs cannot be met in the general education classroom, even with SETSS, Related Services or ICT participation. In a Special Class setting, students must be grouped by similarity of educational needs and classes may have from 6 to 15 students with one special education teacher and up to four paraprofessionals.

· State Supported Schools – New York State supports some non-public schools that provide intensive special education services to children who are deaf, blind or who have severe emotional or physical disabilities and who are determined by an IEP Team to be eligible for this type of program for children whose intensive educational needs cannot be met in a public school program.  These include both State-Approved Non-Public Day Schools and State-Approved Non-Public Residential Schools for children who require 24­hour support.

· Home and Hospital Instruction – These are educational services provided to children with disabilities who are unable to attend school for an extended period of time. They are typically only provided until the child is able to return to school or, in the case of hospital instruction, until he or she is discharged from the hospital.

Graduation rates for special education students in City schools have historically been much lower than those for their peers in general education.  According to DOE, in 2010, the latest year for which such data is available, only 30.7% of students with disabilities graduated within 4 years of entry into high school, compared to 65.1% of general education students.
  Closing this achievement gap and improving academic outcomes for students with disabilities is the chief reason cited by DOE for its efforts to reform special education in recent years.

DOE’s Special Education Reform Efforts 

As noted earlier, the Bloomberg Administration has conducted two previous reforms of special education, in 2003 and 2007, as part of larger system-wide reorganizations.  As part of the Children First reforms of 2003, then-Chancellor Joel Klein condensed the 37 existing district-level Committees on Special Education (CSEs) to into 10 regional CSEs, shifting primary responsibility for student evaluations to the school level, while maintaining District 75 as a separate Citywide district for children with severe disabilities.
  At the same time, DOE eliminated school-level Special Education Supervisors, placing responsibility for overseeing special education programs on school principals, and reassigned Education Evaluators
 to teaching assignments in classrooms, relying instead on School Psychologists to serve as case manager for all evaluations, as well as initial and triennial IEP meetings 
 
The 2007 reorganization shifted even more responsibilities to school psychologists, such as administering home instruction for students unable to attend school, and arranging transportation for disabled students.
  In addition, responsibility for the evaluation and placement of the “Turning 5” population was shifted from CSEs to elementary school psychologists.
  School Support Organizations (predecessors of the current Children First Networks), were also charged with providing curriculum and instructional support for students with disabilities to assist principals who had already been given greater responsibility for special education programs and students in their schools.

Current Reform

Based largely on the recommendations in the July 2009 report by Garth Harries, a senior member of then-Chancellor Klein’s team, (and on the earlier Hehir report) DOE officials developed five guiding principles as the framework for system-wide reform, starting with the principle that the vast majority of children with disabilities should attend the schools they would attend if they did not have a disability.

NYC’s Special Education Reform Guiding Principles:
1. Every school should educate and embrace the overwhelming majority of students with disabilities. A cohort of students with low-incidence disabilities or highly specialized needs will continue to be clustered in specialized instructional programs in community and/or specialized schools.
2. Hold all schools and students with disabilities accountable for goals that are standards-based. IEPs should reflect New York State learning standards and emphasize long-term educational outcomes.
3. All schools should have the curricular, instructional, and scheduling flexibility needed to meet the diverse needs of students with disabilities with accountability outcomes.
4. School accountability measures, funding formulas, and enrollment policies and practices will be aligned with the foregoing principles. 

5. Schools must be active partners with parents of students with disabilities.
 

According to DOE, critical to the development of the reform goals was national research on special education which shows that the more time students with disabilities spend in a general education classroom: 
· the higher their scores are on standardized tests of reading and math; 

· the fewer absences they have from school; 

· the fewer referrals they have for disruptive behavior; and 

· the better outcomes they have after high school in the areas of employment and independent living.
 

Phase 1 of the Reform
In April 2010, 260 Schools in 10 Children First Networks (CFNs) agreed to begin the work of the special education reform as the “Phase 1 Schools.”
  These 260 Phase 1 schools were representative of all 5 boroughs in New York City and were comprised of 100 elementary schools, 60 middle schools and 100 high schools.
  
Preliminary results indicate that Phase 1 schools have already shown improvement in serving students with disabilities, according to DOE.  Phase 1 schools have shown a 16.6% decrease in recommendations made to more restrictive environments year-over-year, compared to a 3.9% decrease in non-Phase 1 schools.
  Further, Phase 1 schools showed greater decreases in initial referral rates and higher rates of recommendations to LRE than comparison schools since 2009-10.
  However, Phase 1 and comparison schools did not have a significant difference in attendance rates, and a preliminary look at student outcomes showed no statistically significant differences on Math and ELA proficiency between Phase 1 and comparison schools.
  DOE did not report on any changes in disruptive behavior, one of the expected improved outcomes DOE cited from national research.
Phase 2 of the Reform
In Phase 2, the reform is slated to expand to all schools citywide in the upcoming 2012-13 school year.  Beginning in September 2012, students initially entering elementary, middle and high school (primarily kindergarten, 6th grade, and 9th grade respectively) will be able to attend the same schools they would attend if they were not recommended for special education.
  This can mean access to a student’s zoned school or to a school of his or her choice.
  Additionally, except in rare circumstances, students with disabilities will no longer be required to transfer schools because of changes to their IEPs.
 Previously, if a school did not have a specific program, the student had to switch schools.  Now, all schools will be expected to meet the needs of the majority of their students with disabilities.  The only circumstance in which a student would transfer schools may occur if the student requires a highly specialized program designed for students with the most significant disabilities.

To support Phase 1 schools, and in preparation for the system-wide rollout of Phase 2, each CFN network has added a Special Education Achievement Coach to its staff.
  In addition, DOE has conducted a number of professional development sessions targeted to network staff, principals, teachers, psychologists and parent coordinators, as well as 20 parent information sessions.
  Naturally, the new staff positions and professional development require funding and the changes in fiscal policies to support this special education reform are described below.
Fiscal changes
As stated in the guiding principles, DOE has aligned its funding formulas to support special education reform.  The DOE revised its Fair Student Funding (FSF) formula for the 2012-2013 school year so that the weight system used to reflect special education need would more accurately reflect the Department’s new special education policies.  The DOE has attempted to tie the special education weights to the new State IEP, which specifies special education needs by subject area, since many students require special instruction only for certain subject areas rather than a full day of special instruction in all subjects.
  As such, the DOE expects that more students will be shifted away from full time (greater than 60% of their class time) self-contained classes and integrated ICT classes, to spending just 20-60% of their time in special education classes.
  The proposed formula essentially rewards schools for minimizing the number of students in self-contained classes and providing students with only the special instruction that is documented on their IEP, enabling them to spend more time in more general education classes.
  The proposed weights will be applied only to additional students in a school when there is an increase in register in Fiscal 2013.
  
The Transitional Supplement is a new proposed weight that would enable a gradual implementation of the proposed formula and minimize large year-over-year swings in school budgets that are unrelated to register change.
  The Transitional Supplement will be applied per student when there is a decrease in student register.
  See Table below for the weight changes.  
	Table  - Fair Student Funding Formula Proposed Changes for Fiscal 2013

	 
	FY 12 FSF Weights
	 
	FY 13 FSF Proposed Weights

	 
	K-5
	6-8
	9-12
	 
	K-5
	6-8
	9-12

	Grade Weights
	1
	1.08
	1.03
	 
	1
	1.08
	1.03

	Need Weights
	 
	 
	 
	 
	 
	 
	 

	Academic Intervention
	 
	 
	 
	 
	 
	 
	 

	   Poverty
	0.12
	-
	-
	 
	0.12
	-
	-

	   Achievement - well below standards
	-
	0.5
	0.4
	 
	-
	0.5
	0.4

	   Achievement - below standards
	-
	0.35
	0.25
	 
	-
	0.35
	0.25

	   Heavy Graduation Challenge OTC
	N/A
	N/A
	N/A
	 
	-
	-
	0.18

	ELL
	0.4
	0.5
	0.5
	 
	0.4
	0.5
	0.5

	Special Education
	 
	 
	 
	 
	 
	 
	 

	   Less than 20%
	0.56
	0.56
	0.56
	 
	0.56
	0.56
	0.56

	   20-60%
	0.68
	0.68
	0.68
	 
	1.25
	1.25
	1.25

	   Greater than 60% (self-contained)
	1.23
	1.23
	0.58
	 
	1.18
	1.18
	0.58

	   Greater than 60% (integrated) K only
	2.28
	-
	-
	 
	2.09
	-
	-

	   Greater than 60% (integrated) grades 1-12
	1.9
	1.9
	2.1
	 
	1.74
	1.74
	1.74

	   Transitional Supplement
	N/A
	N/A
	N/A
	 
	0.12
	0.12
	0.12

	Portfolio Weights
	 
	 
	 
	 
	 
	 
	 

	Specialized Audition schools
	-
	-
	0.35
	 
	-
	-
	0.35

	Specialized Selective schools
	-
	-
	0.25
	 
	-
	-
	0.25

	CTE schools
	-
	-
	0.05-0.25
	 
	-
	-
	0.05-0.25

	Transfer schools
	-
	-
	0.4
	 
	N/A
	N/A
	N/A

	Transfer schools - Heavy Graduation Challenge
	N/A
	N/A
	N/A
	 
	-
	-
	0.4

	Transfer schools - Regular Graduation Challenge
	N/A
	N/A
	N/A
	 
	-
	-
	0.28


Issues and Concerns

Despite the reforms made to the special education system by DOE in recent years, parents and advocates continue to voice concerns regarding access to and quality of services for special needs students.  Since past reorganizations have failed to substantially improve outcomes for children with disabilities, this latest reform effort faces a good deal of skepticism.

A number of reports citing continuing deficiencies in the City’s special education system have also been issued, including a recent audit by the City Comptroller which found that DOE failed to provide “Related Services” to more than 25% of students referred for such services.
  Further, a June 2011 report by the Public Advocate revealed that DOE’s failure to place 2,500 students with disabilities in appropriate kindergarten programs by June 15th last year could potentially cost taxpayers over $10 million for Non Public School placements.
  Given the system-wide expansion of the special education reform this year, there is a concern that many 5-year old children with disabilities will again not have their final kindergarten placement by the June 15th deadline. 
In these tight fiscal times, there has been growing concern about the escalating costs of providing special education services, leading to the suspicion by some that cutting costs is the true motivation behind the reform.  One longtime DOE critic put it succinctly, “It’s all about money,” he said. “It’s not about children.” 
  Further, many parents fear that implementation of the reform this fall citywide is too rushed and will result in inadequate supports and services for their children.  The New York City Parents Union released a flyer stating that reforms beginning this September will effectively “deny children with IEP’s their mandated classes, services and support.”

Regarding the pending departure of the city’s top two special education officials, Deputy Chancellor Laura Rodriguez and Executive Director of Special Education, Lauren Katzman, many are concerned that this will leave the Department of Education ill-equipped to carry out the planned reforms.
  A letter to DOE from the Community Education Council of District 2 (CEC2) clearly articulates this concern: “During the time when a new initiative is introduced, a stable staff, particularly the architects of the reform, at the leadership level is critical in avoiding confusion and facilitating a smoother implementation.”
  For this reason, CEC2 went on to ask DOE to delay implementation of the reform.

A number of advocates support the overall goals of DOE’s special education reform but still have serious concerns about its implementation.  These advocates are worried that crucial programs will be gutted as “parents fear small, intensive classes exclusively for their kids could be cut.”
  Advocates are also concerned that there has been insufficient staff training and that schools have not been adequately prepared to implement the reforms this September and fear that neighborhood schools may lack essential services needed by disabled students.
  Fears that school staff have not had sufficient preparation are reflected in recent UFT comments about teachers reporting “widespread confusion” about what they’re expected to do this fall, as well as in the following quote from a member of the Citywide Council on Special Education, an elected parent group, who said “[s]o many of the teachers don’t know what’s going on.”

One of the more troubling issues, the lack of information and data from Phase 1 pilot schools, was recently raised in a letter to DOE from the ARISE Coalition of special education advocates that has been generally supportive of the reform effort.
  The positive results that DOE touts for Phase 1 schools are that “students in the pilot schools were referred to special education less frequently and moved into less restrictive environments more often than in comparable schools not participating in the pilot.”
  However, there is concern that these results merely reflect what the special education reform instructs schools to do rather than any improvement in student outcomes.  In fact, as previously discussed, DOE has acknowledged that there was no improvement in attendance and test scores for students with special needs in the pilot schools and no mention of other improvements, such as reduction in the number of suspensions or other measures of behavior changes, in Phase 1 schools.

Many parents, advocates and educators also maintain that small class sizes are essential for the plan to mainstream special needs students in general education classes to be successful.  A letter to DOE from CEC2 highlights this concern, asking how well a student “whose IEP specifies 12:1:1, will learn in a classroom with 25 students and only one teacher (at least for some part of the day), let alone a classroom like many of those in District 2 elementary schools with more than 30 students.”

In addition, there are concerns that changes to Fair Student Funding (FSF) Weights for special education students will serve as a perverse incentive to deny students needed services.  This concern was clearly articulated by the New York City Parents Union: “The DOE is decreasing the funding for full-time integrated co-teaching services and full-time special classes forcing principals to coerce parents to change their child’s IEP because they don’t have money to provide all mandated services and supports.”

Teachers and other school staff have also expressed concerns about the reform implementation.  At a recent briefing session at UFT headquarters, special education teachers and paraprofessionals voiced frustration and misgivings about the reform rollout.
  There was a great deal of concern expressed regarding the impact of multiple transitions in and out of various classroom settings each day on vulnerable special needs students, especially kindergarteners.  Several educators have shared concerns that they might be pressured into recommending fewer or less intensive services than a student needs.  Some also a fear that school staff could face disciplinary action if their recommendations for student services don’t conform to a predetermined pattern.  A reference guide on the reforms provided to school staff contains the following wording, under the heading of “Program Recommendation Auditing,” which some perceive as threatening:
• Network, cluster and central teams will regularly review patterns of referrals for students to ensure that all recommendations are legitimately in the best interest of students and that the recommended program is the least restrictive environment appropriate for each student.

• If patterns of recommended programs in a particular school suggest inappropriate recommendations that do not seem in the best interest of students, central teams will conduct a more intensive audit of student IEPs. For recommendations that are not in the best interest of students, regular progressive disciplinary measures for school leaders and IEP teams will apply.

Media reports about reprisals on teachers help to fuel this fear.  One example was in a recent New York Times article about a teacher who lost his job after blowing the whistle on his school’s use of uncertified teachers in classes serving special need students.
 
Conclusion
At today’s hearing, the Committee will review the DOE’s plans for implementing special education reform citywide  The Committee also expects to hear testimony from parents, students, educators, advocates, unions and others regarding their concerns about and recommendations for improvement of DOE’s special education reform plan.  
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