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	Title:  To amend the administrative code of the city of New York, in relation to prohibiting bias-based profiling.


	Sponsors: Williams, Mark-Viverito, Mendez,  Lander, Cabrera,  Jackson, Arroyo, Barron, Brewer,  Chin, Comrie, Dickens, Dromm, Ferreras, Foster,  Garodnick, James, King, Koppell, Lappin, Levin, Palma, Reyna, Richards, Rodriguez, Rose, Van Bramer, Vann, Weprin, Wills, Mealy, Eugene, Gonzalez, and the Public Advocate (Mr. de Blasio).



	Summary of Legislation: This legislation would amend the city’s current prohibition on racial profiling, codified in section 14-151 of the Administrative Code of the City of New York, to re-define the: (1) prohibited act as “bias-based profiling;” and (2) characteristics that may not be used as the determinative factor in initiating law enforcement action against an individual as “actual or perceived race, national origin, color, creed, age, alienage or citizenship status, gender, sexual orientation, disability, or housing status.” It would also create a private right of action that would enable individuals to bring suit based upon a claim of bias-based profiling. 

This legislation would allow an individual to bring suit when an individual law enforcement officer or a governmental body has intentionally engaged in bias-based profiling and the governmental body fails to prove that doing so was necessary and was narrowly tailored to achieve a compelling governmental interest or the individual officer cannot prove that his or her action was justified by a factor or factors unrelated to unlawful discrimination.

The bill would also establish a claim of bias-based profiling when a policy or practice or group of policies or practices of the police department is shown to have created a disparate impact on the subjects of the law enforcement action which would have the effect of bias-based profiling.   If a claim alleges disparate impact, the mere existence of a statistical imbalance between the demographic composition of the subjects of the challenged law enforcement action and the general population would not alone be sufficient to establish a prima facie case of disparate impact violation unless: (i) the general population is shown to be the relevant pool for comparison; (ii) the imbalance is shown to be statistically significant; and (iii) there is an identifiable policy or practice or group of policies or practices that allegedly causes the imbalance.
An individual who alleges that he has been subjected to bias-based profiling as defined within this bill may file a complaint with the New York City Human Rights Commission or bring a civil action against: any governmental body that employs any law enforcement officer who has engaged, is engaging, or continues to engage in bias-based profiling; any law enforcement officer who has engaged, is engaging, or continues to engage in bias-based profiling; and the police department, where it has engaged, is engaging, or continues to engage in bias-based profiling or policies or practices that have the effect of bias-based profiling.
This legislation would only make injunctive and declaratory remedies available in civil actions brought under its terms. Monetary judgments would be limited to reasonable attorney’s fees and expert fees.



	Effective Date: This legislation would take effect ninety days after its enactment into law.

	Fiscal Year In Which Full Fiscal Impact Anticipated: N/A

	Fiscal Impact Statement: 
Effective      FY 14
FY Succeeding

Effective FY 15
Full Fiscal

Impact FY 16
Revenues
$0
$0
$0
Expenditures
$0
$1,256,250
$2,075,000
Net

$0
$1,256,250
$2,075,000


	Impact on Revenues:  N/A.


	Impact on Expenditures: Intro. 1080 would likely have an impact on the City’s expenditures.  The fiscal impact would be due to awards of attorney and expert witness fees in cases where plaintiffs prevail.  This legislation might also impose additional workload burdens on the Commission on Human Rights (“CHR”), the Law Department and the Police Department.  The CHR might experience a modest increase in its caseload, but the Commission should have sufficient resources to handle an increase.  Likewise, the Law Department might be required to defend additional cases against the Police Department, but its staff currently assigned to handle police maters should be able to handle the additional workload. Additionally, court decisions mandating injunctive and declaratory relief could impose costs upon the police department to implement.   Such measures might include training requirements, staffing shifts, or procedural changes.  It is unlikely, however that any such orders would be imposed in the near term, and there is no certainty that any will ever be imposed.  If any are, given the substantial resources of the Department it is likely that the Department could implement any court-ordered adjustments using its existing resources. Therefore this fiscal impact estimate does not include any costs associated with injunctive or declaratory relief ordered under the provision of this legislation.

This estimate of the fiscal impact of Intro. 1080 focuses on the potential attorneys’ fees and other costs that might be awarded in cases where plaintiffs prevail.  In order to estimate the number of people who might seek to file a claim of bias-based profiling against a law enforcement officer or the Police Department, the number of people who file complaints with the Civilian Complaint Review Board (“CCRB”) was examined.  In 2012, CCRB received complaints from about 900 people who had been stopped, questioned, and searched by police.  This pool of individuals, a very small subset of the approximately 532,000 people who were subjected to stops and frisks by the NYPD in 2012, is a reasonable proxy for the probable number of plaintiffs who might bring suit under this newly enacted legislation.   Not all people who file such CCRB complaints would also bring suit under the proposed legislation, but based on the additional categories of individuals who will now have a basis to bring a cause of action, some additional number of people might.  Without any true gauge to project that number, this fiscal impact statement relies on the 900 CCRB complainants as the best estimate for the number of people who may seek to sue under this legislation.

If 900 people were to initiate bias-based claims against the Police Department, a very low percentage would be likely to prevail.  We estimate that from five to ten percent, or 45 to 90 of the 900 complaints would be successful each year. Based on awards of attorneys’ fees made in civil rights cases in the Southern and Eastern Districts of New York during the past decade, a typical award is approximately $25,000 per case.  Using $25,000 as an average award in each prevailing case we estimate that individual claims of bias based profiling by the Police Department could generate between $1.125 million and $2.25 million each year.

Additionally, we estimate that this proposed legislation could generate a large scale disparate impact claim every three to four years.  If such case were to succeed and award of attorneys’ fees would total approximately $400,000.  Given the time it typically takes to resolve similar cases, this estimate projects a $400,000 impact in Fiscal 2016.       
Given the range of the potential fiscal impact and uncertainty in understanding what might motivate individuals to file claims, a reasonable fiscal impact for Intro. 1080 is about midway between the lower bound of $1.125 million and the upper bound of $2.25 million – this gives us a fiscal impact of $1.675 million.  Due to the time it takes to initiate and settle a claim, the full fiscal impact would not be felt until at least a year subsequent to enactment. This would take us into the beginning of the second quarter of Fiscal 2015 and gives a value for three quarters of that fiscal, with the first full year impacting in Fiscal 2016.  This includes the larger class action suit in the final year, which brings the total fiscal impact for Fiscal 2016 to $2.075 million.


	Source of Funds To Cover Estimated Costs: N/A.


	Source of Information: City Council Office of the General Counsel; Office of the NYC Comptroller; NYC Department of Investigation; Independent Budget Office; City Council Finance Division.

	Estimate Prepared By: Regina Poreda Ryan, Deputy Director.


	Legislative history: On June 12, 2013, Intro. 1080 was introduced to the Council and assigned to the Committee on Public Safety.  A motion to discharge Intro. 1080 from the Committee was approved by the Council on June 22, 2013, and the Council approved Intro. 1080 on June 26, 2013.  On July 23, 2013 the Mayor issued a message of disapproval, vetoing the legislation. The Committee of the Whole will consider Intro. 1080 on August 22, 2013 notwithstanding the objections of the Mayor.
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