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Administrative Code:
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I. INTRODUCTION
On Monday, September 26, 2015, the Committee on Courts and Legal Services, chaired by Council Member Rory Lancman, will hold a hearing on Proposed Introductory Bill Number 214-A (“Prop. Int. No. 214-A”), a local law to amend the administrative code of the city of New York, in relation to providing legal counsel for low-income eligible tenants who are subject to eviction, ejectment or foreclosure proceedings.
II. BACKGROUND


In 1963, the Supreme Court established a right to counsel for indigent criminal defendants who face imprisonment in the landmark case of Gideon v. Wainwright.
 This right recognizes that legal counsel is indispensable in those cases in which an individual’s liberty is at risk. The reality, however, is that many civil cases feature stakes as high as some criminal matters. Civil case judgments can result in the loss of a home, a country, and even a family member. Although there is a federal right to counsel for low-income individuals who face civil forfeiture of their primary residence, such a right does not exist for the vast majority of civil cases, even those involving basic human needs.
 For low-income New Yorkers, there has been a growing need for civil legal services that has until now been managed through a patchwork of programs and stopgap solutions.
 The need couldn’t be more evident in housing courts throughout the city, where every day low-income tenants face their landlords’ lawyers without representation of their own.

In New York City, Housing Court is one of the busiest and most inundated courts in the City.  The Court began in 1973, as an off shoot of civil court, a part that was created and dedicated to hearing matters that pertained solely to housing issues. What started with only ten hearing officers throughout the city, grew to occupying several courtrooms with approximately fifty sitting judges presiding over housing related matters.
      


Housing Court hears two types of cases that can be initiated by a landlord.  A landlord can bring an action against someone for nonpayment of rent or an action of holdover.
  A nonpayment case occurs when there is a claim that a tenant owes rent and the landlord is seeking what is owed, or in the alternative, for that person to be evicted if they are unable to pay the amount owed. The other occurs when a landlord wants to evict a person for reasons other than nonpayment of rent.  This usually occurs when a tenant is in breach of the lease, often due to the manner in which the tenant is following the terms of the lease.
  


A case can also be initiated by the tenant.  There are three types of cases a tenant can bring against a landlord.
  The first is when a tenant believes an illegal eviction occurred and he or she is asking the court to order the landlord to permit the tenant to move back into the location.  The second type of action is called a Housing Part proceeding.  This type of action asks the court to order the landlord to make repairs in a tenant’s apartment or building.  Lastly, is a 7A proceeding, which commences when one-third or more of the tenants ask the court to take control of the building away from the landlord and give it to a court-supervised administrator.
     


In Housing Court, 99% of landlords in eviction proceedings appear in court with an attorney, compared to 1% of tenants in 2013.
 According to the NYC Office of Civil Justice, more than one in four tenants in court face an eviction.
 Two-thirds of the City’s total eviction petitions are concentrated in the Bronx and in Brooklyn.
 In 2014, The de Blasio Administration made new and expanded initiatives to provide access to legal assistance for low-income tenants facing eviction and other housing-related legal issues.
 Due to these initiatives, 27% of New Yorkers who appear in housing court are now represented by an attorney.
 In 2015, residential evictions by city marshals have also declined 24%.
 Additionally, motions by tenants to reverse a court’s order of eviction also declined by nearly 14%, while the volume of residential eviction cases filed remained largely stable, suggesting the increase of efficient legal representation.

With more money dedicated to assisting low income individuals facing eviction or other hosing court disputes, fewer tenants are losing their homes by being pushed out by landlords with powerful attorneys.   A recent New York Times article
 citing a study performed by the advocacy group, Housing Court Answers found that due to the 46 million dollars that was allocated by the City to provide legal services to assist low income tenants, several areas were showing results.  For example, according to the study, evictions in New York City dropped last year to their lowest level in a decade.  From 2014 to 2015, evictions went from almost 27,000 to 22,000, a drop of approximately 18%.  
III.  ANALYSIS OF PROP. INT. NO.214 A
Prop. Int. No. 214-A would require the Office of Civil Justice to establish a program for the provision of legal counsel for low-income tenants who are subject to eviction, ejectment or foreclosure proceedings.

The first section of the bill would define certain terms: to clarify the type of actions that are eligible under this chapter; which individuals are eligible to seek relief under this chapter; the term for the organization or association identified; the context of the term “legal counsel” as it relates to this chapter.


The second section of the bill requires the Civil Justice Coordinator to (i) identify one or more organizations that are eligible to provide legal counsel in accordance with the provisions of this chapter; (ii) develop a plan for the provision of high-quality legal services for eligible individuals and that considers other approaches to providing cost-effective services; (iii)  establish procedures for the monitoring by the civil justice coordinator of the services provided; and (iv) annually review the performance of the designated organizations.

The third section of the bill requires the Civil Justice Coordinator to (i) cause a designated organization to be expeditiously assigned to represent an eligible individual upon receipt of a request from the eligible individual, a judge to whom a covered proceeding has been assigned or an administrative judge, or a designated organization; (ii) require each designated organization to identify the geographic areas from which the organization will represent eligible individuals; and (iii) maintain a list of such organizations that will represent such individuals. 


The fourth section of the bill requires (i) the Civil Justice Coordinator to provide each designated organization assigned with fair compensation which will allow each organization to provide an organizational structure with appropriate supervision, caseload and oversight of staff and service delivery to promote high quality representation and legal work; and (ii) prohibit the services performed by a designated organization to be used to satisfy any obligations or responsibilities of such designated organization pursuant to any other program or any other agreement or contract. 

If for any reason this law or any provision therein is found to be invalid, in whole or in part by any court of competent jurisdiction, the bill provides that such finding shall not affect the validity of the remaining provisions of this local law, which shall continue in full force and effect. 

The bill would take effect 180 days after it becomes law, except that before such date the Civil Justice Coordinator could take necessary actions to promulgate rules to implement the law.  
IV.  AMENDMENTS TO  INT. NO. 214-A
Int. No. 214–A was amended since it was initially heard, as follows. The definition of eligible individual was changed from a person whose gross individual income is not in excess of one hundred and twenty-five percent to not in excess of two-hundred percent of the federal income official poverty line. 

In §27-4003, although both versions provided that the Civil Justice Coordinator would be responsible for identifying one or more or the organizations that would be eligible to provide the legal counseling, the prior version included the words, “and” and “or”, at the end of the first sub-division, but before the second sub-division.  (The second sub-division requires the Civil Justice Coordinator to develop a plan to implement the provision of high-quality legal services with particular considerations of using particular resources. These considerations will be discussed below).  This inclusion created an option for the Civil Justice Coordinator to replace the first sub-division, with the second sub-division, replace the second with the first, or require that the Civil Justice Coordinator perform both steps   By removing the “or” term, Prop. Int. No. 214-A requires the Civil Justice Coordinator must conform to both requirements.  

Under the prior version, the Civil Justice Coordinator was required to work with the New York City Bar Association to develop a plan whereby the services of private counsel were utilized to rotate and coordinate counsel.  Although the ‘A’ version still requires the Civil Justice Coordinator to develop a plan for the provision of services, this version requires the Coordinator to consider the use of pro bono representation, technology, and partnerships with social services in place of private counsel.     

Under Prop. Int. 214-A, the Mayor or the Coordinator of the Office of Civil Justice must by rule establish the procedures for the monitoring by the Civil Justice Coordinator of the services provided to ensure the designated organizations are providing competent legal services. In the prior version, the commissioner of housing preservation and development was responsible.   

Int.214-A was also amended to require the Civil Justice Coordinator to implement the bill, rather than the Commissioner of the Department of Housing Preservation and Development.  Furthermore, in the prior version, these implementation actions were required.  In the amended version of the bill, action by the Civil Justice Coordinator is discretionary. Furthermore, in that same subdivision, the current version adds “entering into contracts for covered services”, as one of the actions to implement the bill that the Coordinator is empowered to undertake if he or she finds it necessary to do so.      

Prop Int. 214-A, requires the Civil Justice Coordinator to maintain the list that indicates the identity of the organization, broken down by geographic location, which will represent eligible individuals.  In the prior version, the geographic areas were required to maintain the list.
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A Local Law to amend the administrative code of the city of New York, in relation to providing legal counsel for low-income eligible tenants who are subject to eviction, ejectment or foreclosure proceedings.
 

Be it enacted by the Council as follows:
 

Section 1. Title 27 of the administrative code of the city of New York is amended by adding a new chapter 4 to read as follows:
Chapter 4
 

Provision of Legal Services in Eviction, Ejectment and Foreclosure Proceedings.
 

§ 27-4001  Definitions.
§ 27-4002  Civil justice coordinator.
§ 27-4003  Designation of eligible organizations.
§ 27-4004  Method of assigning legal counsel.
§ 27-4005 Compensation.
 

§ 27-4001 Definitions. For purposes of this chapter the following terms shall have the following meanings:
"Covered proceeding" means any action or special proceeding to evict an eligible individual, including those seeking possession for the non-payment of rent or holdover, or proceedings for ejectment or foreclosure.
"Eligible individual" means an occupant of a rental dwelling unit, an owner of shares of a cooperative corporation who occupies the dwelling unit to which such shares are allocated, the owner and occupant of a dwelling unit owned as a condominium or the owner and occupant of a one- or two-family dwelling where such dwelling unit or dwelling is located in the city of New York who is a defendant or respondent in a covered proceeding and whose gross individual income is not in excess of two-hundred percent of the federal income official poverty line.
"Designated organization" means an organization or association that is identified and designated by the civil justice coordinator pursuant to section 27-4003 of this chapter.
"Legal counsel" means a lawyer or lawyers licensed to practice law in New York state.
§ 27-4002 Civil justice coordinator. The coordinator of the office of civil justice, established under Chapter 1, Section 13-b of the New York City Charter,shall be responsible for establishing and implementing a program for the provision of legal services for eligible individuals with respect to covered proceedings.
§ 27-4003 Designation of organizations. a. The civil justice coordinator shall
i. identify one or more organizations eligible to provide legal counsel in accordance with the provisions of this chapter, and
ii. develop a plan for the provision of high-quality legal services for eligible individuals with respect to covered proceedings  and that considers the use of pro bono representation, technology, partnerships with social services providers and other innovative approaches to providing cost-effective services. 
b. The Mayor or the Coordinator of the Office of Civil Justice    shall by rule establish procedures for the monitoring by the civil justice coordinator of the services provided pursuant to this chapter to ensure that designated organizations are providing competent legal services.
c. The civil justice coordinator shall annually review the performance of designated organizations and may decline to renew the designation of any such organization.
§ 27-4004 Method of assigning legal counsel.  a. The civil justice coordinator shall cause a designated organization to be expeditiously assigned to represent an eligible individual upon receipt of a request for such services from:
i. the eligible individual;
ii. a judge to whom a covered proceeding has been assigned or an administrative judge; or
iii. a designated organization.
b. The civil justice coordinator shall require each designated organization to identify the geographic areas from which the organization will represent eligible individuals, and for each geographic area,  the civil justice coordinator shall maintain a list of such organizations that will represent such individual.
§ 27-4005 Compensation. a. The civil justice coordinator shall provide each designated organization assigned pursuant to this chapter with fair compensation which will allow each organization to provide an organizational structure with appropriate supervision, caseloads and oversight of staff and service delivery to promote high quality representation and legal work.
b. Services performed by a designated organization pursuant to this chapter or any contract or other agreement entered into pursuant to this chapter shall not be used to satisfy any obligations or responsibilities of such designated organization pursuant to any other program or any other agreement or contract.  
§ 2. If any provision of this local law is for any reason found to be invalid, in whole or in part, by any court of competent jurisdiction, such finding shall not affect the validity of the remaining provisions of this local law, which shall continue in full force and effect.
                           § 3.  This local law shall take effect one hundred eighty days after enactment except that the Coordinator of the Office of Civil Justice   may take such actions as are necessary for its implementation, including promulgating rules and entering into contracts for covered services, prior to such effective date.
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� 372 U.S. 335 (1963).


� The Civil Forfeiture Reform Act of 2000, 42 U.S.C. § 2996f(a)(11).


� The need for civil legal services has grown due to disasters such as Hurricane Sandy and Hurricane Irene. 


� See “New York City Housing Court” New York State United Court System available at � HYPERLINK "http://www.nycourts.gov/courts/nyc/housing/welcome.shtml" �http://www.nycourts.gov/courts/nyc/housing/welcome.shtml� 


� “A Tenannt’s Guide to the New York City Housing Court” The Association of the Bar of the City of New York Housing Court Public Service Projects Committee (February 2006) available at � HYPERLINK "http://www.nycbar.org/pdf/report/tenantsguide.pdf" �http://www.nycbar.org/pdf/report/tenantsguide.pdf� 


� Id. 


� Id.


� Id.  


� See NYC Office of Civil Justice 2016 Annual Report available at � HYPERLINK "http://www1.nyc.gov/assets/hra/downloads/pdf/services/civiljustice/OCJ%202016%20Annual%20Report%20FINAL_08_29_2016.pdf" �http://www1.nyc.gov/assets/hra/downloads/pdf/services/civiljustice/OCJ%202016%20Annual%20Report%20FINAL_08_29_2016.pdf� 


� Id. at 1


� Id. at 20


� Id. at 9


� Id. at 1


� Id. at 2


� Id. at 2


� Navarro, Mireya “Evictions Are Down By 18%; New York City Cites Increased Legal Services” New York Times 29, February 2016 available at � HYPERLINK "http://www.nytimes.com/2016/03/01/nyregion/evictions-are-down-by-18-new-york-city-cites-increased-legal-services.html?_r=0" �http://www.nytimes.com/2016/03/01/nyregion/evictions-are-down-by-18-new-york-city-cites-increased-legal-services.html?_r=0� 
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