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FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Committee on Standards and Ethics (the “Committee”), based upon the entire record in the within proceeding, finds by a clear preponderance of evidence pursuant to the Speaker’s Statement of Policy and Directive Re: Prohibition Against Harassment and Discrimination issued February 17, 1994 (the “Speaker’s Policy”)
, and the New York City Charter (the “Charter”) that:

count one

The Respondent created a hostile work environment for Complainant 1 based on sexual harassment/gender discrimination and racial discrimination.

In addition, the Committee specifically finds that Respondent contributed to the creation of a hostile work environment for Complainant 1 when:

· prior to his being sworn into office, Respondent said to Complainant 1 they should have sex then because afterwards she would be able to sue;  

· in January 2002, while Complainant 1 was washing dishes in Respondent’s house at his direction, he approached Complainant 1 from behind, grabbed her, pressed his erect penis against her and said, “Let’s go into the bedroom”; 

· in October 2002, while attending Complainant 1’s birthday party at her home, Respondent entered her bedroom and grabbed her, pressing his erect penis against her back;

· Respondent, after returning from a trip to Puerto Rico in the fall of 2002, gave Complainant 1 a small wooden doll with a large spring-action moveable penis and he grabbed Complainant 1 and squeezed her, telling her that he wanted her to keep the doll on her desk;

·  on several occasions while driving in an automobile with Complainant 1 as a passenger, Respondent would abruptly stop or slow the car, causing Complainant 1 to fall forward, and he would intentionally grab her breasts and legs; 

· Respondent made unwelcome comments of a sexual nature to or about Complainant 1, such as “sexy legs” and “breasts firm for a grandmother”; 

· after Complainant 1 rejected Respondent’s sexual advance, Respondent stated that this was why he did not like black women; Respondent also commented to Complainant 1 on several occasions that he could never marry a black woman, that black women were “bitches” and that they either were always looking for something or they were good for nothing; and

· on between four and six occasions Respondent directed Complainant 1 to carry his clothing to the dry cleaners, and several times a week during January 2002 Respondent directed Complainant 1 to perform cleaning duties in his home, neither of which duties was required of male members of his staff.

The Committee does not find that Respondent created a hostile work environment based on gender discrimination by directing female staff members, including Complainant 1, to perform cleaning and food service duties in his district office, which included serving coffee and tea to visitors, cleaning the bathroom, vacuuming, and dusting the office, insofar as the Committee finds that male members of his staff performed these occasional duties as well.

The Respondent created a hostile work environment for Complainant 2 based on sexual harassment/gender discrimination and racial discrimination.

In addition, the Committee specifically finds that Respondent contributed to the creation of a hostile work environment for Complainant 2 when:

· on two different occasions while driving an automobile in which Complainant 2 was a passenger, Respondent abruptly stopped or slowed the car, causing her to fall forward, and intentionally touched her breasts and legs; 

· Respondent once touched Complainant 2’s hair, moving his hand down the back of her head when she was sitting at the receptionist’s desk in the district office; 

· Respondent bumped into Complainant 2 from behind as she was leaving his house on the first day of her employment; 

· Respondent unfolded Complainant 2’s arms, which were crossed over her chest, touched her breasts and directed her to relax; 

· Respondent touched Complainant 2’s breasts when he put a camera strap around her neck; 

· Respondent slid his hand down Complainant 2’s back and placed it on her buttocks during a group photo shoot; 

· while attending a community function where Chinese food was being served, Respondent commented to Complainant 2 that he liked Chinese food because it makes you “f” a lot; 

· Respondent commented to Complainant 2 that a good screw would clear up her nasal congestion; 

· Respondent frequently made comments about Complainant 2’s physical appearance such as, “nice boobs” and  “nice legs”; and he said that Complainant 2’s pants were as soft as butter and he wondered if she were as soft as butter as well; 

· Respondent performed a lewd display when he called Complainant 2’s name to get her attention while he stood on one leg while manipulating his genital area; and

· Respondent, after groping Complainant 2 in the car or unfolding her arms and touching her breasts, would say to her that black women were too “finicky” and, after having thrown videocassettes in her general direction, he said that black women did not have it all together.

The Committee does not find that Respondent created a hostile work environment based on gender discrimination by directing female staff members, including Complainant 2, to perform cleaning and food service duties in his District office, which included serving coffee and tea to visitors, cleaning the bathroom, vacuuming, and dusting the office, insofar as the Committee finds that male members of his staff performed these occasional duties as well.

Because the Committee was unable to resolve credibility issues in Complainant 3’s favor, the Committee could not determine whether the Respondent created a hostile work environment for Complainant 3 based on sexual harassment/gender discrimination and religious discrimination.

The Committee finds that while in Albany, New York, attending a Valentine’s weekend dinner in February 2002 sponsored by the Black and Latino Caucus, Respondent sat very close to Council employee Complainant 4 and said she looked good in her dress and suggested that they should go for coffee; that Respondent placed his hand on her thigh and Complainant 4 was too nervous to remove his hand.  Thereafter, within a few weeks, while Complainant 4 was attempting to perform her duties in the Council lounge, she was approached by a woman claiming to be on Respondent’s staff who suggested that Respondent really liked Complainant 4 and that she should agree to go out on a date with him. 

Nevertheless, as a matter of law, the Committee finds that the Respondent did not create a hostile work environment for Complainant 4 based on sexual harassment because Respondent’s actions were not sufficiently pervasive or severe.

count two

The Committee finds that the Respondent did not violate the Speaker’s Policy or Charter §45 prohibiting employment discrimination based upon disability when he terminated Complainant 1 effective September 6, 2003, insofar as the Respondent was not motivated in terminating Complainant 1 by her actual or perceived disability.

count three

The Respondent improperly terminated Complainant 2 from employment in violation of the Speaker’s Policy and Charter §45.

In addition, it is specifically found that Complainant 2 in June 2003 sent a complaint to the Speaker containing a number of allegations, including sexual harassment and gender discrimination based upon actions undertaken directly by Respondent; that Complainant 2 also provided this complaint to Respondent, his Chief of Staff William Struhs, and another employee, James DeLeon, at the district office; and that, in retaliation for the filing of her complaint the Respondent improperly terminated her employment soon thereafter and/or when he directed that the New York City Council Administrative Services Division terminate Complainant 2 , effective June 16, 2003.

count five

Respondent violated §1116 of the Charter by directing Complainant 1 to perform personal services for him.

Specifically, during January 2002, Respondent directed Complainant 1 to perform personal services for him during the workday, which services were not part of the terms of her employment, when at least three times per week, Respondent required that Complainant 1 perform cleaning duties at his home, including cleaning dishes, vacuuming, picking up garbage, and cleaning the bathroom;    

Respondent, on between four and six occasions, directed Complainant 1 to take to or pick up his clothing from dry cleaners in the vicinity of City Hall.

Respondent violated provisions of law relating to his office by requiring that Complainant 1 perform personal services for him that were not part of her official employment duties in violation of Charter §§1118 and 1116.

*          *           *

INTRODUCTION

The Speaker’s Office referred this disciplinary proceeding to the Committee pursuant to the Speaker’s Policy.  Council Member Allan W. Jennings (the “Respondent”) is the duly elected representative from the 28th Council District.  The Superseding Charges adopted by the Committee set forth five counts alleging the Respondent’s violation of the Speaker’s Policy and the New York City Charter (the “Charter”).  Specifically, the alleged violations involve the creation of a hostile work environment for four separate women, Complainant 1, Complainant 2, Complainant 3 and Complainant 4 (Count One); wrongful discharge of two of Respondent’s former employees, Complainant 1 and Complainant 2 (Counts Two and Three); inappropriate behavior towards Complainant 5 (Count Four); and the improper use of public resources (Count Five). 


The hearing of witness testimony by the Committee began on September 20, 2004 and concluded on January 27, 2005.  The Committee’s direct case consisted of eight witnesses.
  The Respondent produced twenty witnesses,
 concluding with the Respondent testifying on his own behalf.


Based upon the entire record of the proceedings, the Committee finds by a clear preponderance of the evidence that Respondent, under Count One of the Superseding Charges, violated the Speaker’s Policy and Charter §45 by creating a hostile work environment based on sexual harassment, racial discrimination and gender discrimination for Complainant 1, and a hostile work environment based on sexual harassment and racial discrimination for Complainant 2.  The Committee also finds by a clear preponderance of the evidence that, under Count Three, the Respondent violated the Speaker’s Policy and Charter §45 by improperly terminating Complainant 2 in retaliation for her having raised a discrimination/harassment complaint; and, under Count Five, the Respondent improperly used public resources for his personal benefit in violation of the Charter.  The Committee finds under Count One that the charges that Respondent created a hostile work environment for Complainant 3 based on sexual harassment, gender discrimination or religious discrimination were not substantiated; and that Respondent did not create a hostile work environment based on sexual harassment for Complainant 4 as a matter of law.  Furthermore, with respect to Count Two, the Committee finds that Complainant 1 was not improperly terminated.

Based upon its findings, the Committee recommends the adoption of a Resolution titled, “Resolution calling upon the Council of the City of New York to impose sanctions, as recommended by the Committee on Standards and Ethics, against Council Member Allan W. Jennings, who was found to have created a hostile work environment for two employees, to have improperly terminated an employee, and to have improperly used public resources”, that sets forth the penalties it believes should be imposed against the Respondent and strongly recommends its adoption to the full Council.

Procedural History


On or before December 22, 2003, the Speaker’s Office referred two Equal Employment Opportunity Commission (“EEOC”) complaints to the Committee for its consideration.  The EEOC complaints, one filed by Complainant 1 and the other by Complainant 2, alleged sexual harassment and gender discrimination against the Council predicated on the Respondent’s conduct towards them.  The Committee convened the same day and considered the allegations set forth in each EEOC complaint.  The Committee decided to refer the allegation involving the Respondent’s improper use of staff to perform non-city functions to the Department of Investigation (“DOI”) pursuant to the Council’s authority under Charter §803(a).
  The Committee decided, however, that it would direct the investigation of all other allegations, including those based on gender discrimination and sexual harassment.


Shortly after the Committee assumed jurisdiction over the EEOC complaints, ADR/JAMS was retained to conduct an independent investigation and to report on the results of its investigation to the Committee.  In addition, Loretta E. Lynch, Esq., was retained as Special Counsel to assist the Committee in evaluating the ADR/JAMS reports, and, in the event that charges were brought against Council Member Jennings, to help the Committee conduct its hearing on the complaints by presenting the complainants’ cases to the Committee.


The ADR/JAMS investigation resulted in the production of three separate reports for the Committee’s consideration.  One report contained an evaluation of the allegations contained in the EEOC complaints filed by Complainant 2 and Complainant 1.  Because ADR/JAMS was unsuccessful in its attempts to speak with either Complainant 2 or Complainant 1, this report was based on the information contained in the EEOC complaints and ADR/JAMS’s interviews with the Respondent and some members of his staff.  The second ADR/JAMS report addressed allegations of sexual harassment and other inappropriate conduct raised by Complainant 3 against the Respondent.   Complainant 3 and the Respondent, among others, were interviewed by ADR/JAMS for this report.  The third report dealt with allegations of inappropriate behavior made by Complainant 4, a former member of the Council’s Communications Division, against the Respondent.

On March 18, 2004, the Committee adopted procedures for the conduct of this proceeding.  On April 26, 2004, the Committee considered and addressed certain Committee membership issues.  As a result of the Committee’s discussions, both Chairperson Helen Sears and Speaker Miller, recognizing that they might be called as witnesses, recused themselves from Part I of this proceeding, thus reducing the number of participating Members from eleven to nine
. 


The Committee next met on June 8, 2004, to examine and consider all investigative reports, complaints, and other documents relevant to this proceeding.  The Committee met again the next day, finished its review and voted to adopt two charges against Respondent: creating a hostile work environment for two female central staff employees,  Complainant 3 and Complainant 4, and exhibiting inappropriate behavior towards Complainant 5.  Respondent was served with the Committee’s Notice and Statement of Charges dated June 9, 2004, together with copies of all new materials considered by the Committee.  In addition to voting these charges, the Committee voted to authorize the issuance of subpoenas for its own witnesses and directed staff to attempt to interview EEOC complainants Complainant 1 and Complainant 2, who had not been interviewed by ADR/JAMS.


Committee staff was able to arrange an interview with Complainant 1 and Complainant 2 through their attorney.  A report summarizing their interviews was produced and provided to the Committee on June 29, 2004.  After due consideration of this additional report and due deliberation, the Committee adopted Superseding Charges, which added three new counts and amended the hostile work environment count the Committee had previously authorized.  Count One was amended to include allegations that the Respondent had created a hostile work environment for Complainant 1 and Complainant 2, based on sexual harassment, and gender and racial discrimination.  Counts were also added for improper termination of Complainant 1 (Count Two), for improper termination of Complainant 2 (Count Three), and for improper use of public resources (Count Five).  The Committee also voted to authorize the issuance of additional subpoenas for its own witnesses.  The Respondent was then served with the Notice and Statement of Superseding Charges dated June 29, 2004, together with copies of all new materials considered by the Committee. 


The Notice and Statement of Superseding Charges set August 10, 2004, as the date the hearing would commence.  However, on August 10, 2004, the Respondent appeared and requested that the Committee delay the hearing because he had only recently engaged Robert J. Ellis, Esq., to represent him.  The Committee granted the Respondent’s request and adjourned the hearing to September 20, 2004.  The Committee met briefly on September 13, 2004, and voted to issue additional subpoenas at the request of the Respondent’s counsel.


The hearing commenced on September 20, 2004, with opening statements by Ms. Lynch and Mr. Ellis and the first witness being called before the Committee.  At the commencement of the hearing, the Committee announced to Respondent that Count Four, “Inappropriate Behavior regarding Complainant Five”, would be heard separately from the remaining charges.  For this separate count, Count Four of the Superseding Charges, both Chairperson Helen Sears and Speaker Miller would return to serve on the Committee, and Council Member Diana Reyna, as a potential witness, would recuse herself.


Testimony was taken by the Committee over 26 separate days, consisting of almost 104 hours of testimony, and resulting in a transcript of approximately 3,800 pages.  The hearing concluded with closing oral statements.  In addition, each side was offered the opportunity to submit extended written remarks at the conclusion of the case, as suggested by Respondent’s counsel.  The Respondent, however, chose not to submit a written statement, while Ms. Lynch submitted one on behalf of the Committee.  


At this point the Committee began deliberations that led to its decision.

Count One

Summary of Relevant Testimony

Count One charges Respondent with creating a hostile work environment for four separate Council employees based on sexual harassment and/or racial, gender or religious discrimination.  

Complainant 1 testified that her sister introduced her to the Respondent when the Respondent was twenty-four or twenty-five. Over the years, she volunteered on a number of his political campaigns, including Respondent’s successful run for the City Council in 2001. After he was elected to the City Council, but before he took office, the Respondent asked Complainant 1 to work for him. She accepted his offer and became his council aide on January 2, 2002. Tr. 9/20/04, pp. 24-27.  Complainant 1 stated to the Committee that the Respondent had always treated her well when she was a volunteer on his campaigns. However, his behavior towards her changed markedly after she began to work on his Council staff. Tr. 9/20/04, pp. 70-71; 9/21/04, pp. 54-59. 

Complainant 1 testified that while driving to 250 Broadway with the Respondent before he was sworn into office as a member of the City Council, Respondent told her that she should have sex with him before he was sworn in because afterwards she would be able to sue him. When she responded that his suggestion was unacceptable, he replied that they would have sex one of these days. When Complainant 1 insisted that this was unacceptable, the Respondent stated, not for the last time, that everything he did was acceptable. Tr. 9/20/04, pp. 31-34. 

Complainant 1 also testified that on one occasion when she was cleaning the Respondent’s house at his direction (see infra, pp. 18 and 100-101) he approached her from behind, grabbing her around the waist.  At the time, he was dressed in only boxer shorts and a T-shirt; Complainant 1 could feel his erect penis pressed against her. When Complainant 1 told Respondent to get off her, he said, “Let’s go into the bedroom.” After Complainant 1 rejected this unsolicited offer, the Respondent reacted by saying that this was why he would never marry a black woman. When Complainant 1 reminded him that his own mother was a black woman, the Respondent replied that his mother was not black, but a “mix”. Tr. 9/20/04, pp. 44-45. Complainant 1 recalled for the Committee that later that same night the Respondent drove with her to a reception being held at an establishment called “Antun’s”. Although it was winter, the Respondent made Complainant 1 wait in the car without heat for approximately two and a half hours while he attended the reception.

Complainant 1 testified that in October 2002 she threw a birthday party for herself at her apartment. The Respondent was one of approximately thirty guests. Complainant 1 had decided to throw the party because she had recently been diagnosed with cancer and she wanted to do something to lift her spirits. During the party, Complainant 1 became melancholy and retired to her bedroom for a few quiet moments. While Complainant 1 was standing in front of her bedroom mirror contemplating her future, the Respondent approached her from behind and grabbed her, pressing his body against her. She could feel his erect penis pressing against her back. She had to struggle to free herself, elbowing him and then turning to slap him across the face. She immediately fled the room to return to her guests. In a highly emotional state, Complainant 1 recounted to the Committee that she observed the Respondent leave the party ten minutes later, carrying off a bottle of her wine with him.
 Tr. 9/20/04, pp. 78-80.

Complainant 1 testified that on several occasions, while she was riding as a passenger in an automobile with the Respondent driving, he would stop short, reach across her and grab her breasts and legs. Complainant 1, who was always wearing a seat belt on these occasions, would tell the Respondent that he was acting inappropriately, but he only responded that everything he did was appropriate. Tr. 9/20/04, pp. 49-52. Complainant 1 testified that when the Respondent touched her in his house, her home and in the car, she viewed these unsolicited and unwelcome physical contacts as sexual advances and assertions of power. Moreover she felt degraded by his treatment of her. Tr. 9/21/04, pp. 124-125; 10/04/04, pp. 44-45.

Complainant 1 also testified that during the late fall of 2002 the Respondent took a trip to Puerto Rico. Upon returning to his district office, he called for Complainant 1. When Complainant 1 entered his office, the Respondent said he had a gift for her, indicating a small wooden figurine that was sitting on his desk. The figurine was of a male with a barrel around its lower half. The Respondent directed Complainant 1 to pick up the figurine and to pull its barrel up. When she did so, the figurine was revealed to have a grotesquely oversized penis attached to the body by a flexible spring. Respondent then grabbed Complainant 1 and squeezed her. She told the Respondent that this was not acceptable and insisted that he let go of her. The Respondent told her that the figurine was for her and that he wanted her to keep it on her desk. Complainant 1, being greatly distraught, ran from the Respondent’s office crying and went to the bathroom where Complainant 2, her co-worker, joined her. After relating what had just occurred to Complainant 2, Complainant 1 returned to her cubicle only to find the figurine sitting on her desk with the barrel pulled up to expose the penis. Complainant 1 put the figurine in her desk drawer and later removed it from the office. Tr. 9/20/04, pp. 95-98; Exhibits 5-A, -B, -C and –D. (Complainant 2 corroborated that she saw a distraught Complainant 1 enter the office bathroom and that she went to speak to her. Complainant 1 told Complainant 2 about the inappropriate gift. Complainant 2 saw the figurine sitting on Complainant 1’s desk after she left the bathroom. Tr. 10/04/04, pp. 208-209.)

Additionally, with respect to Complainant 1’s allegation that the Respondent  created a hostile work environment by sexually harassing her, she testified that the Respondent would make unwelcome verbal comments of a sexual nature to her in front of Chief of Staff William Struhs and/or Council Aide James DeLeon. Some of these comments were that Complainant 1 had “sexy legs” and her “breasts are firm for a grandmother”. Tr. 9/20/04, p. 69.  

Complainant 1 also testified that the Respondent frequently used racially discriminatory language with her. Complainant 1 recounted that after she rejected a sexual advance by the Respondent, while she was washing dishes at his house at his direction, he stated that this was why he would never marry a black woman. See supra, p. 15. The Respondent frequently told Complainant 1 that he did not like black women because they were “bitches” and they were either always looking for something or they were good for nothing. Tr. 9/20/04, pp. 46, 48; 9/21/04, p. 124.

Complainant 1 testified that the Respondent discriminated against her and other women in the district office by requiring female staff members to perform cleaning tasks and menial chores around the office and at Respondent’s house that were not required of male staff members. Specifically, Complainant 1 stated that females in the district office were required to serve refreshments to visitors and that she and Complainant 2 would have to wash up. Complainant 1 also testified that she and Complainant 2 had to clean the bathroom, vacuum and dust at the district office.  Tr. 9/20/04, pp. 64-67. If these tasks were not carried out, the Respondent would yell at them and “treat [Complainant 2 and Complainant 1] like kids”. Tr. 9/20/04, p. 64.  He also directed Complainant 1 to clean his home and, during the month of January, 2002, she would arrive early in the morning at his house where she would wash dishes, vacuum the carpets and clean the bathroom prior to going to the Respondent’s office at 250 Broadway. Tr. 9/20/04, pp. 38-43; 9/21/04, pp. 103, 111-121. When Complainant 1 questioned the Respondent about whether this was really part of her employment, he would respond that everything was part of her job description.
 Tr. 9/20/04, pp. 38, 43.  Furthermore, on as many as six separate occasions, Respondent required Complainant 1 to take his soiled laundry to the dry cleaners and to pay for the service.
 Tr. 9/20/04, pp. 53-58. 

Complainant 1 described to the Committee that when she accompanied the Respondent to a community affair in Rochdale Village, her own neighborhood, he directed her to walk ten steps behind him. She found this particularly degrading. Tr. 9/20/04, pp. 71-72. Complainant 1 also related that the Respondent kept a videotape of his interviews playing on a monitor at very high volume within approximately three feet of her desk. The Respondent directed that the tape be played continuously. If the tape stopped and was not restarted immediately, the Respondent would primarily yell at Complainant 2 and Complainant 1. Tr. 9/20/04, pp. 61-63. 

Complainant 1 testified that she continued to work for the Respondent in spite of his harassment because she needed her job, pension and benefits, and because she had given up her position with the Junior Tennis League to work for the Respondent. She also stated that she loved the actual work and wanted to help her community. Tr. 9/20/04, p.72; 10/04/04, p. 110.

On cross-examination, Complainant 1 admitted that she had registered to vote in 1988, and had re-registered thereafter, using different names and dates of birth. She also stated that she only became a United States citizen in April 1995, well after having first registered to vote. Tr. 9/20/04, pp. 117-138, Exhibits A, B and C-1 to C-6.   Although she testified that she had registered to vote in 1988 at the Respondent’s direction and with his assistance, she later conceded that she did not remember the year, but she knew the Respondent was already a district leader and was twenty-four or twenty-five years old at the time. Tr. 9/20/04, p. 113-114; 9/21/04, pp. 30-32. 

Complainant 1 admitted on cross-examination that the complaint she filed with the Equal Employment Opportunity Commission (EEOC) did not contain certain allegations that she had testified to on direct examination. Tr. 9/21/04, pp. 97-99. However, Complainant 1 stated that, with one exception, these allegations were contained in draft amendments to her EEOC complaint that had been prepared by her previous attorneys. These draft amendments were produced and supported Complainant 1’s testimony. Tr. 9/21/04, p. 99; 10/04/04, pp. 33-40; Exhibits 5-A, -B, -C. Complainant 1 stated that she did not include the incident at her birthday party when the Respondent grabbed her from behind in either her EEOC complaint or the draft amendments because she thought she had taken care of this incident. Tr. 10/04/04, p. 41. She related that she told her friend Jimmy Fonsville, who was at the party, what the Respondent had done. Tr. 9/21/04, p. 152. Complainant 1 also testified on cross-examination that she did not complain to the police about the incident at the party because the Respondent had told her that he was a council member and could do whatever he wanted.
 9/21/04, pp. 124-131.

Complainant 2 was hired as the Respondent’s communications assistant or press secretary in October 2002.
 She had found out about the job opening through William Struhs, then Respondent’s Chief of Staff, whom she had met when they were both producers at public access television. She was hired after a cursory interview by the Respondent. Tr. 10/04/05, pp. 136-141.

Complainant 2 told the Committee that she had driven with the Respondent on two occasions while in his employ, once to City Hall and the other time to a cultural festival in Flushing, when he inappropriately touched her. Specifically, Complainant 2 testified that Respondent would drive too quickly; then he would stop suddenly and put his arm out and touch her breasts. Complainant 2, who was wearing a seatbelt, would push his hand away and tell him to stop. The Respondent replied that black women were too “finicky” and that “they always don’t know when somebody is trying to protect them.” He would then repeat his actions, touching her breasts or knee. Complainant 2 felt humiliated each time the Respondent groped her. Tr. 10/04/04, pp. 165-167. 

Complainant 2 testified that she, the Respondent and other staff attended an Asian cultural festival in Flushing. At the festival, Complainant 2, who was impressed that the Respondent spoke Korean, asked him the names of various dishes. Respondent replied that the foods make you “‘f’ a lot” and he stuck his tongue out at her. Complainant 2 understood “f” to be a euphemism for the vulgarism “fuck”. The Respondent spoke loudly enough to be overheard by the vendors located nearby, who laughed. Another staff member who heard the Respondent’s comment smiled. Complainant 2 was embarrassed and upset by the incident; she could not eat afterwards. Tr. 10/04/04, pp. 167-168; 10/14/04, p. 97.

Complainant 2 also testified that the Respondent constantly touched her inappropriately and would make verbal comments of a sexual nature to her or in her presence. On the first day that she worked for the Respondent, Complainant 2 reported to his house in the morning to collect him before going on to a cultural function. After entering the house, Complainant 2 became uncomfortable when the Respondent, who was partially dressed in a shirt and boxer shorts, invited her to sit down and relax with him. As Complainant 2 was exiting the house to wait in the car, the Respondent bumped into her from behind with his lower quarters. Tr. 10/04/04, pp. 145-146; 10/14/04, pp. 28-29; 10/15/04, pp. 145-146. 

On another occasion, at a press photography shoot, the Respondent put his hand on Complainant 2’s shoulder, and then ran it down her back, eventually placing his hand on her buttocks. Tr. 10/04/04, pp. 209-210.  Complainant 2 stated that Respondent would approach her as she stood, as was her habit, with her arms folded across her chest. Respondent would unfold her arms, touching her breasts in the process. When Complainant 2 would remonstrate with Respondent, he would respond, “You black women are so finicky, so touchy.” Tr. 10/04/04, pp. 199-200. 

Complainant 2 related to the Committee that on one occasion when she wore leather pants, the Respondent commented that they were as soft as butter and he wondered if she would be as soft as butter too. Tr. 10/04/04, p. 200. Another time Complainant 2, who has a sinus condition, was passing by the Respondent in the district office when she overheard him say, “I bet a good screw would clear up her nasal congestion.” Tr. 10/04/04, pp. 198-199. Complainant 2 also testified that while she was typing at the reception desk one day, she heard the Respondent call her name. When she turned to look at the Respondent, she observed that he was standing on one leg in the office kitchen doorway with his hand in his pocket either fondling his genitalia or simulating this action. Apparently satisfied that she had seen him, and without saying another word to her, the Respondent turned and walked to his office. Tr. 10/04/04, p. 198. Another time, while she was typing, Complainant 2 became aware that the Respondent had approached her from behind and was touching the top of her head.  She could feel his hands sliding down to her ears. Id. Complainant 2 related to the Committee that the Respondent would frequently subject her to verbal comments on her physical appearance, such as “nice legs” and “nice boobs”. Complainant 2 neither solicited nor welcomed these sexual comments or physical contacts. Id.
Complainant 2 testified that the Respondent would repeatedly complain that black women were “finicky” whenever Complainant 2 rejected his sexual contacts. She also testified that he once said, “You black women don’t have it all together.” Tr. 10/14/04, p. 34.  Respondent said this immediately after he threw a box of videocassettes across the room—one narrowly missing striking Complainant 2 in the face—because she had purchased the wrong bagels. Tr. 10/04/04, p. 205.

Complainant 2 testified that she and Complainant 1 were required to perform “menial maid chores” in the district office, including cleaning the kitchen, vacuuming the carpet, and hanging up visitors’ coats and serving them coffee, tea and cocoa. According to Complainant 2, male staff members were not required to do these tasks. Tr. 10/04/04, pp. 169-171, 197.

Complainant 2 became depressed, consulted with physicians, but was not under treatment or medication. Tr. 10/15/04, pp. 138-139. After the incident when the Respondent threw the videotapes across the room, she began to stutter for the first time in her life. Tr. 10/04/04, p. 205.

On cross-examination, Complainant 2 admitted that contrary to the facts alleged in her EEOC complaint, some women, Rachael Yoon being one, were assigned desks in the executive area of the office, and some men, specifically James DeLeon, were seated in the front area of the office. Tr. 10/21/04, pp. 22-25.


In early 2002, Complainant 3, an attorney working for the City Council in the Office of the General Counsel, was counsel to the Committee on Standards and Ethics and also served in a “limited capacity” as an in-house employment law advisor.  Complainant 3 stated that she first met Respondent in either November or December 2001 when newly elected council members attended a forum on Council procedures and operations.  At this forum, Complainant 3 provided new council members with information on the Conflicts of Interest Law, leases, and various employment law matters.  Complainant 3 stated that she also provided materials to new council members on the subject of discrimination.  Complainant 3 remembered discussing hiring practices with Respondent, specifically whether he could hire someone who had worked on his campaign. Tr. 10/25/04, pp. 20 - 24. 


In February 2002, Complainant 3 testified that the Respondent came to her with a problem concerning a newspaper story that appeared in either the Queens Tribune or Queens Courier.  In this story, the Respondent was described as being a gay porno star.  Tr. 10/25/04, p. 186.  Respondent insisted that a defamation suit be commenced against the newspaper and sought Complainant 3’s assistance.  Tr. 10/25/04, pp. 25-26.   Complainant 3 told Respondent that she could not represent him in a private matter; that she was “an attorney for the body known as the New York City Council”.  Complainant 3 stated to the Committee that she told Respondent she never represented individual council members.  Tr. 10/25/04, p. 32.  However, Complainant 3 did arrange a meeting with the Corporation Counsel at the Law Department to discuss the possibility of bringing such a suit.  Tr. 10/25/04,  pp. 25-26.    


Complainant 3 also assisted the Respondent with negotiations for his district office lease.  Tr. 10/25/04, p. 33.  According to Complainant 3, this process was successfully handled and Respondent was happy with the outcome.  The district office thereafter opened in May or June 2002. Tr. 10/25/04, p. 41.  Complainant 3 stated that Respondent was so happy that he wanted her to become counsel to the Committee on Civil Services and Labor, which he then chaired.  Complainant 3 testified that Respondent said, “You’re my attorney now.  You belong to me.  You’re my attorney now.”  Tr. 10/25/04, p. 33. 


During the course of her early interaction with Respondent, Complainant 3 provided him with her home and personal cell phone numbers.  Respondent was allegedly told that either number should be used only in the event of a “legal emergency”.   According to Complainant 3, Respondent made calls to both of these numbers on matters not involving what she considered legal emergencies.  Complainant 3 stated the calls were numerous enough to have annoyed her husband.  Tr. 10/25/04, pp. 36-38. 

Complainant 3 testified that in her capacity as financial disclosure liaison to the Conflicts of Interest Board for the City Council, it was her responsibility to assist council members in completing their disclosure reports. Late one day, sometime between May 1 and May 8, 2002, Complainant 3 met Respondent in the fifteenth floor library at 250 Broadway to review his financial disclosure report.  Complainant 3 said she had informed Respondent that he had omitted certain required information concerning his wife.  Complainant 3 indicated that Respondent told her he was seeking an annulment from his wife and, on this basis, did not need to provide the missing information.  Complainant 3 testified that Respondent said he was seeking an annulment because he had “sex issues” with his wife; that his wife did not want to sleep with him; and that he had certain practices in sex that he liked and that she did not.  Complainant 3 also stated that Respondent told her he had been a Corrections Officer and that he liked role playing in sex, “you know, Corrections Officer/prisoner”, and that he was into S & M.  Complainant 3 said that she informed Respondent this was “too much information, I don’t need to know this” and then attempted to leave the room.  Tr. 10/25/04, pp. 42 - 50.   

Complainant 3 stated that when she began to get up from her chair, the Respondent grabbed her wrist.  She told the Committee, “This raised it to a whole new level.”  Complainant 3 related that she was very scared because she believed that almost everyone else working on the floor had already left for the day.  Complainant 3 stated that from the start she had been concerned about meeting the Respondent alone and for this reason had taken her handbag with her cell phone and husband’s telephone number into the library.  With Respondent still holding her wrist, Complainant 3 told him, “Let go of me or I’m calling my husband”.  Complainant 3 testified that Respondent asked her while still holding her wrist, “What can your husband do for you that I can’t do?”  Complainant 3 told the Committee the Respondent used a “snarky” tone when he made this statement.  When Complainant 3 started to reach into her handbag for her cell phone, Respondent finally released her wrist and said, “I was just joking”.  Complainant 3 left the library and ran to her office, locked the door and called her husband.  She remained in her office until her husband arrived.  Tr. 10/25/04, pp. 51–53.   

On May 20, 2002, Complainant 3 received an e-mail from Catherine Torres, Deputy Chief of Staff, informing her that she was assigned as counsel to Respondent’s Civil Service and Labor Committee. Tr. 10/25/04, p. 59.  Complainant 3 testified that the next day she had a meeting with the Speaker concerning the Respondent and her appointment to his committee. Tr. 10/25/04, p.133.  Complainant 3 stated that during this meeting, which lasted approximately ten minutes, she told the Speaker that Council Member Jennings was acting in a highly inappropriate manner towards her, and that she felt she was being sexually harassed.  Tr. 11/15/04, p. 6.   Complainant 3, while not recalling the Speaker’s exact words, testified that he indicated that she nevertheless was going to be assigned to Respondent’s committee.  Complainant 3 said that she again asked the Speaker not to be assigned to Respondent’s committee, repeating the same reasons.  Complainant 3 testified that the Speaker told her she was counsel to Respondent’s committee.  Tr. 11/15/04, p. 7.   Complainant 3 first testified that while she thought she may have recounted specific incidents to the Speaker, she could not recall which ones.  After reviewing her Memorandum dated September 26, 2002 (“Memorandum”) and her complaint in [Complainant 3] v. The New York City Council (“Federal Complaint”),
 Complainant 3 testified that she told the Speaker about Respondent’s marital situation, his sexual predilections and that the Respondent was unduly interested in her. Complainant 3 went on to testify that she told the Speaker everything contained in pages one through six of her Memorandum.  Complainant 3 stated that she continued to tell the Speaker that she should not be given this assignment, at one point fighting back tears.  Complainant 3 stated that in response the Speaker told her, “I know I am asking a lot of you to take on this assignment” and then confirmed that she would be the new counsel to the Respondent’s committee. Tr. 11/15/04, pp. 6-12.   Exhibits 36 and 37.   


While referring to her Memorandum, Complainant 3 then testified about the next time she met with Respondent.  Complainant 3 said that she met with Respondent alone in his office at 250 Broadway on August 6, 2002, at approximately 1:45 p.m. to discuss committee business.   Complainant 3 said that at the beginning of this meeting, Respondent asked if she had had lunch.  Complainant 3 responded that she did not want lunch, but that he could order something in and eat during the meeting.  Respondent continued to speak about lunch.  He then suggested that they go someplace where they could get to know each other.  Respondent purportedly said, “I know a really nice, quiet, dark place where we could get to know each other”.  Tr. 10/25/04, pp. 60–64.  Exhibit 36.


Complainant 3 needed to review her Memorandum to answer a question about the next time she had contact with the Respondent.  Complainant 3 stated that as a courtesy the Conflicts of Interest Board had called her to say that Respondent’s financial disclosure report contained errors that needed to be addressed.  The Board, after apparently attempting to contact Respondent directly by mail on two separate occasions, had sought Complainant 3’s assistance.  Complainant 3, by telephone, informed Respondent of the problem, which concerned missing information about his wife. Complainant 3 said that Respondent requested that she obtain a copy of his financial disclosure report, which she did.  Respondent also requested that Complainant 3 meet with him to help him prepare a response.  Tr. 10/25/04, pp. 64-68. Exhibit 36.  


Complainant 3 was asked to describe the meeting in which Respondent’s financial disclosure report was discussed.  Complainant 3 reviewed her Memorandum in order to answer with specificity.  Complainant 3 then responded that Respondent had reiterated his earlier statement, asking why he needed to provide this information insofar as he was seeking an annulment from his wife.  According to Complainant 3, Respondent also asked her if she knew why he was seeking the annulment.  Respondent then told Complainant 3 that he knew what he liked in sex and his wife would not comply.  Tr. 10/25/04, pp. 68-71. Exhibit 36.   


After reviewing her Memorandum Complainant 3 testified about a telephone call she had with Respondent on August 26, 2002.  Based on her review, Complainant 3 was able to relate that Respondent had called her and that part of their conversation involved Respondent’s financial disclosure report.  Complainant 3 stated that she had obtained the copy of the financial disclosure report from the Conflicts of Interest Board and had faxed this report to Respondent’s district office.  Complainant 3 also indicated that she called Respondent to inform him that she had transmitted his financial disclosure report.  Complainant 3 stated that Respondent claimed that he had not received the faxed copy, and that he called her a liar.  Complainant 3 testified that she became angry. After she had an exchange with Respondent over his comment about her lying, she agreed to fax the form again.  Tr. 10/25/04, pp. 71-73. Exhibit 36.  

According to Complainant 3, the Respondent then changed the subject of their telephone conversation and sought to discuss future hearing dates in September for his committee.  Respondent first proposed September 15, but Complainant 3 pointed out that it was a Sunday.  Respondent then suggested September 16 and, after checking her personal calendar, Complainant 3 told Respondent that date was Yom Kippur. Based upon her review of her Memorandum, Complainant 3 was able to testify that Respondent said, “So what?  The Council is open for business”.  To this, Complainant 3 replied, “But I am not.  It’s the holiest day of the Jewish liturgy and there’s absolutely no way I will work on that day.”  Complainant 3 stated that Respondent became upset at her response and told her that he needed to have a meeting or he would be impeached as a council member for not having a hearing.  Complainant 3 stated that she offered to find another date but would not agree to it being on Yom Kippur.  To this, Complainant 3 claimed that Respondent replied, “You know the Council was closed for a week in the spring for a Jew holiday and now this.  I’ll be impeached.”  Tr. 10/25/04, pp. 72-74. Exhibit 36.

After referring to her Memorandum, Complainant 3 said she told Respondent if he continued on in this way she would hang up.  Complainant 3 indicated the Respondent calmed down a little bit and the conversation shifted back to his financial disclosure report.  Tr. 10/25/04, pp. 74-75. Exhibit 36.   Complainant 3 testified the Respondent then requested that she accept his amended or corrected report and arrange for it to be filed with the Conflicts of Interest Board.  Complainant 3 told Respondent he should fax the report directly to the Board and arrange for the original to be messengered to the Board.  Respondent continued to insist that Complainant 3 be responsible for having the report filed with the Board.  Complainant 3 testified that she refused and gave Respondent the Board’s fax number.  Complainant 3 stated that Respondent became very angry and said words to the effect, “You’re like my wife.  I thought you were different but you’re a fucking woman just like all the rest.”  Complainant 3 then told Respondent, “This cuts it” and she hung up on the Respondent.  Tr. 10/25/04, pp. 76-77.


Complainant 3 reported to the Committee that after this telephone conversation, “by the clock, she shook for twenty minutes” and then, because her immediate supervisor was on vacation, she called Forrest Taylor.  Complainant 3 stated that she spoke to Taylor’s secretary for some time and the secretary guessed, because of the tone of Complainant 3’s voice, that something was wrong, and asked Complainant 3 what it was about.  Complainant 3 said it was about Council Member Jennings and the secretary put Taylor on the phone.  Complainant 3 reported that she then gave him a brief synopsis of the events that had just occurred.
  Tr. 10/25/04, pp. 77-78.

Complainant 3 told the Committee she could not state with specificity when she actually started to work on her Memorandum, but it was at least a few weeks before September 26, 2002.  Complainant 3 indicated that she typed her Memorandum whenever her carpal tunnel condition permitted.  Tr. 10/25/04, p. 115.  Exhibit 36.


Complainant 3 reviewed her Memorandum and stated that she complained to then Council General Counsel Thomas McMahon about the Respondent’s inappropriate behavior.  Complainant 3 stated that because she had many meetings with McMahon concerning Respondent, she could not identify a specific date for these discussions.  Complainant 3 testified that she told McMahon about Respondent asking her out for a meal.  Complainant 3 also stated that she told McMahon about Respondent’s statements regarding his wife and the inappropriate comments Respondent made to her.  Tr.11/15/04, pp. 13-15. Exhibit 36.  


Complainant 3 also testified that she informed Council Member Helen Sears in May 2002, about her complaints concerning the Respondent.  Complainant 3, while not sure of her exact words, believed she told Sears, “he was behaving towards me in a sexually harassing, highly inappropriate manner”. Tr. 10/25/04, pp. 134, 174; 11/15/04, pp. 43-44.   

Complainant 3 also testified she had a brief conversation with Council Member Margarita Lopez regarding the Respondent in June 2003.  At the time, Lopez was seeking procedural information from Complainant 3 about how a complaint alleging sexual harassment against a council member would be made, and whether it could be made anonymously.  Complainant 3 stated that Lopez said the Respondent was the council member in question.  On hearing this, Complainant 3 informed Lopez that she could not talk any further; that she was recused in this matter, and that Lopez should go to the Speaker, Forrest Taylor or Tom McMahon.  Tr. 10/25/04, pp. 86-89. 

Responding to questions about her Memorandum and Federal Complaint, Complainant 3 admitted that they did not contain references to Respondent describing his sexual practices to include S & M or Corrections Officer/prisoner role-playing.  Complainant 3 did indicate that this omission was due to the fact that both her Federal Complaint and her Memorandum were “bare bones”.  Tr. 10/25/04, pp. 111-115.  Exhibits 36 and 37.

Complainant 3 stated that she did not file a police report after Respondent grabbed her wrist.  Nor did her husband, who is a prosecutor in the New York State Attorney General’s Office and who learned of this incident shortly after it occurred.  Tr. 10/25/04, p. 179.

After much equivocation, Complainant 3 testified that she was never happy with the way her complaint against Respondent was resolved by the Council.  Tr. 10/25/04, pp. 142-147, 163, 164

Complainant 4 was employed at the Council in the Communications Division as a press officer from August 2000 through the middle of April 2004.  In this capacity, she was assigned to a number of standing committees and subcommittees.  Tr. 11/19/04, p. 21.  Complainant 4 had retained her assignment to the Committee on Civil Service and Labor after the Respondent became chair in 2002.  Complainant 4 testified that although she had met Respondent at a City Council function prior to his taking office, they had no social relationship at the time she started working for his committee.  Complainant 4 indicated that she assumed the standard press officer responsibilities for the Respondent: attending meetings and attempting to handle press relations for the committee and its chair.   Tr.11/19/04, pp. 5-6.  


Within weeks of being assigned to Respondent’s committee, Complainant 4 attended a Black and Puerto Rican Caucus weekend event in Albany, New York, sometime around Valentine’s Day 2002.  Tr. 11/19/04, p. 6.  Complainant 4 and Respondent both admitted to having been present at what Complainant 4 remembered as a “Sunday evening mixer” that followed a concert Complainant 4 went to on her own.  Tr. 11/19/04, p. 7-8; 1/3/05, p. 251.  The “mixer” was held in what was then known as the “Crown Plaza” in either a ballroom or meeting room.  It was a large room with a dance floor at one end, and tables and chairs set up along the sides of the room.  Tr. 11/19/04, pp. 7-8.  Complainant 4 said she was sitting at a table about fifty feet from the dance floor. On cross-examination, Complainant 4 said that she did not ask Respondent to dance.   Complainant 4 stated that, in fact, they never danced together at this function.  Tr. 11/19/04, pp. 22–23.  

 Complainant 4 testified she had been seated at a table at least twenty minutes when Respondent approached her, sat down next to her and leaned in towards her to the point of being inches from her face.  He commented that she looked good in her dress.  Complainant 4 said Respondent suggested that when they returned from Albany, they should go out for coffee.  While speaking to Complainant 4, Respondent placed his hand on the exposed skin of her thigh.  Complainant 4 stated that Respondent continued to speak to her during the time his hand remained on her.  She testified that she could not remember what else he said, having “tuned out” the rest of the conversation.  Complainant 4 recollected saying to the Respondent that she did not drink coffee.   Tr. 11/19/04, pp. 7–10.


Complainant 4 stated that while Respondent was speaking to her with his hand still on her leg she looked across the room to a friend, using what Complainant 4 termed as “a universal look” to catch her attention.  This friend, who was identified as Eloise Nurse, came over to where Complainant 4 and Respondent were sitting and escorted Complainant 4 away from the Respondent.  Tr. 11/19/04, pp. 8-11.


Complainant 4 stated she felt that she could not remove Respondent’s hand from her thigh because she was too nervous about offending him.  Respondent was a new council member and the chair of one of the committees she was working on.  Complainant 4 believed that Respondent, as in fact Respondent himself testified, was one of the leaders during the early period of the new Council session.  Complainant 4 also believed she could not create any animosity with the Respondent because she was one of the few staff members in the Council’s Communications Division who had not been terminated in a recent wave of Council firings.  Complainant 4 also stated that Respondent’s comment about her dress made her feel uncomfortable.  Complainant 4 took Respondent’s words as a comment about her body.  Complainant 4 also stated that Respondent made her feel uncomfortable by being in her “bubble space”.  Complainant 4 felt that Respondent’s words, together with how close he was to her, made the situation inappropriate.  Tr. 11/19/04, pp. 8-11; 1/3/05, pp. 193-200.  

On cross-examination, Complainant 4 was unable to remember some details of her interaction with the Respondent at the Albany function.  Complainant 4 could not provide an approximate time for the event or how long she was actually at the function.  Complainant 4 could not recall if anyone else was sitting at the table when Respondent joined her.  Tr. 11/19/04, pp. 23-25.  She was not sure which hand Respondent used to touch her thigh.  Tr. 11/19/04, p. 26.  Also, she was unclear where Eloise Nurse was in the room when she used the “universal look” to signal her.  Tr. 11/19/04, p. 28.  Complainant 4 admitted that Respondent did not make any specific comments about her body when he told her that she looked good in her dress.  Complainant 4’s belief that Respondent was actually commenting on her body was her interpretation of Respondent’s statement.  Tr.11/19/04, pp. 32-33.

Complainant 4 described an incident that happened soon after returning from Albany while she was trying to perform her official duties in the council members’ lounge at City Hall.  A woman who said that she worked for Respondent approached Complainant 4.  This woman told Complainant 4 that Respondent really liked her, thought she was pretty and wanted to go out with her.  This woman ended her statement with a request that Complainant 4 have a cup of coffee with Respondent.  Complainant 4 responded to this suggestion by telling the woman that she thought her comments were inappropriate.  

After this response, the woman left the lounge area.  Complainant 4 testified that Respondent was in the lounge while this exchange occurred.  Tr. 11/19/04, pp. 12-13.

Complainant 4 was unable to provide a name for this woman and Complainant 4 admitted that she only knew this person was on Respondent’s staff because that was how the woman identified herself.  Tr. 11/19/04, pp. 33-34.

Complainant 4 informed Council Member Lopez that Respondent had one of his staff ask her to go out with him.  Complainant 4 testified that she told Lopez that she had heard that Respondent was approaching other black and Latino members to get her fired from the Council. Complainant 4 also testified that she heard from friends who worked for black and Latino council members that the Respondent was trying to get her fired from the Council.  Tr. 11/19/04, pp. 14, 15 and 36.  Complainant 4 told the Committee that she had one such conversation with Janice Minott, an aide to Council Member Perkins.  Tr. 11/19/04, pp. 38-39.   Complainant 4 stated that during her conversation with Minott they discussed whether it was possible that Respondent was attempting to have Complainant 4 fired from the Council.  Tr. 11/19/04, pp. 38-39.  Complainant 4 also said that she confided in Lopez as a way to protect herself in the event she was terminated from her position with the Council.  Tr. 11/19/04, pp. 15-27.


Complainant 4 requested that Lopez keep her complaint confidential.   Complainant 4 did not wish to make an official complaint where her name would be known.  Lopez promised not to disclose Complainant’s name and when she later discussed this matter with the Speaker she refused to disclose either the identity of Complainant 4 or that the matter involved the Respondent.  Tr. 11/19/04, pp. 17-19.


Within a few weeks of the incident at City Hall, Complainant 4 was removed from her assignment as staff on Respondent’s Committee on Civil Service and Labor.  Complainant 4 stated that she believed Respondent had her removed from his committee after a news story that was negative to the Respondent appeared in Newsday.  Tr. 11/19/04, pp. 13-14. In part, Respondent’s ability to have Complainant 4 taken off the Committee on Civil Service and Labor added credibility to his perceived power within the Council.  Tr. 11/19/04, pp. 15-16.  

 Complainant 4 indicated that she believed Respondent had the right to request that she be removed from his committee.  Tr. 11/19/04, pp. 5 and 43.  Complainant 4 did question the timing of the events, i.e., whether Respondent’s action was the result of her rejecting his advances as opposed to his displeasure with the negative news story.  Tr. 11/19/04, p. 54.


In addition to discussing her concerns with Lopez and Minott, Complainant 4 testified that she spoke with Forrest Taylor, then Chief of Staff, about her fears of being terminated.   Complainant 4 informed Taylor of the events surrounding the negative news story.  According to Complainant 4, Taylor told her not to worry.  Complainant 4 did not, while discussing the news story with Taylor, mention her interaction with the Respondent at the Albany event.  Tr. 11/19/04, pp. 18-19.  (When he testified before the Committee, Taylor was not asked about his conversation with Complainant 4.)

The Respondent made a blanket denial of all allegations contained in Count One. Tr. 1/05/05, p. 54. Specifically, he denied that he discriminated against Complainant 2, Complainant 1 or other female employees by having them clean the district office, insisting that all employees were required to help clean the office. Tr. 1/03/05, pp. 278-279. All staff members, male as well as female, were required to greet and offer refreshments to office visitors.  Respondent denied that he had Complainant 1 perform menial chores and wash dishes at his house, telling her that any task he assigned was her job. Tr. 1/03/05, p. 281. Respondent also denied directing Complainant 1 to take his laundry to the dry cleaners. Tr. 1/05/05, p. 54.  Furthermore, the Respondent told the Committee that he never commented on Complainant 1’s body, told her sex-related jokes or gave her the figurine with the large phallus.
 Tr. 1/03/05, pp. 276-277, 281; Exhibit 4. The Respondent testified that Complainant 1 wore provocative clothing to work and that Struhs had sent her home on two occasions.

The Respondent admitted that he had attended Complainant 1’s birthday party in the fall of 2002. He commented on the fact that she wore a tight dress around her body, showing the shape of her breasts, legs and buttocks. He denied, however, grabbing her in the bedroom or any other room at the party. Tr. 1/03/05, pp. 282-283. He also stated that he could not recall having taken a bottle of wine away with him when he left the party. Tr. 1/24/05, p. 58.

The Respondent testified that he was not sexually attracted to either Complainant 2 or Complainant 1. Tr. 1/03/05, pp. 288, 304. Respondent denied telling Complainant 2 that everything was her job when she objected to cleaning the office. He also denied making derogatory remarks to Complainant 2 and other female employees, but not making such remarks to male staff members. Finally, he denied making any of the gender-based remarks or the sexual behavior alleged in Complainant 2’s EEOC complaint. Tr. 1/05/05, pp. 40-46.

The Respondent testified in his own defense that he always acted as a gentleman. Tr. 1/03/05, p. 195; Tr. 1/20/05, p. 116. Thereafter he stated that he thought three of the complainants were physically unattractive, that a fourth was attractive, and that of the women then in the hearing room, he thought Council Member Reyna was attractive. Tr. 1/20/05, p. 187; 1/24/05, pp. 33-35. Respondent also attempted to introduce photographs of three complainants (Complainant 1, Complainant 2 and Complainant 3) for apparently no other reason than to establish for the record that they were not attractive enough for him to harass. Tr. 1/05/05, pp. 55-60.

The Respondent was shown a videotape of an individual, identifiable as the Respondent, throwing and hitting a television reporter with an object. The Respondent was asked if he appeared in the video, but he plead the Fifth Amendment for himself and his family. Tr. 1/21/05, pp. 31-36; Exhibit 46. When asked if it was conduct consistent with being a gentleman or appropriate for an elected official, the Respondent stated that he had no opinion. Tr. 1/24/05, p. 88.

The Respondent alleged during his testimony that he was brought up on charges by the Speaker because the Queens Democratic Party wanted him “dead”.
 Tr. 1/24/05,  p. 130.  However, in spite of his allegation of a conspiracy to make him the target of this disciplinary proceeding, the Respondent denied having any knowledge that the Queens Democratic Party had directed any of the four complainants to raise their specific allegations. Tr. 1/24/05, pp. 89-90, 123. Respondent stated that he had no problem with Complainant 3 early on during her tenure as counsel to his committee and that she performed satisfactorily.  He also said that Complainant 3 may have worked on one or two hearings for him.  He stated that he had a problem with her later, when she was unwilling to schedule a hearing for his committee. Tr. 1/3/05, pp. 230-231 and 1/24/05, p.6.           

Respondent admitted that on one or two occasions he did ask Complainant 3 out to lunch.  He stated that, while he was not completely clear on this, he believed he may have asked about having lunch after Complainant 3 successfully completed the negotiation of the lease for his district office.  Respondent admitted he attended a meeting accompanied by Complainant 3 with the Corporation Counsel at the Law Department concerning a possible defamation action he wanted brought. He believed that while returning from this meeting, he suggested that Complainant 3 join him for lunch, which she declined. About the meeting, Respondent said, “She [Complainant 3] tricked me and took me to see the Law Department as a way of getting me not to sue.  And I realize that now.”  Tr. 1/3/05, pp. 241-242.   

Respondent admitted to having discussed with Complainant 3 his intention to obtain an annulment from his former wife.  This information was provided to Complainant 3 to explain Respondent’s unwillingness to answer certain questions on his Conflicts of Interest Board financial disclosure report.  Tr. 1/3/05, p. 243. 


Respondent specifically denied having grabbed Complainant 3’s wrist, recounting his sexual predilections, and asking her what her husband could do for her that he could not.  Respondent said that this was outside his character.  Respondent also said that he thought his character was well known among some of the Members of the Committee, “the female Members, Diana Reyna, Mrs. Katz and Helen Sears. I’ve been alone with them on many occasions, that’s not my character.”  Tr. 1/3/05, p. 244.

Respondent, on cross-examination, admitted to having a heated conversation with Complainant 3 concerning the scheduling of a hearing in September that fell on a Jewish holiday.  Tr. 1/24/05, p. 63.  Respondent specifically denied having made reference to demanding that Complainant 3 work on Yom Kippur and never said, “I don’t care if it is a Jew holiday”.  Tr. 1/3/05, pp. 244-245. However, when questioned about having a hearing on a Jewish holiday on cross-examination, he also replied that he could not recall.  Tr. 1/24/05, pp. 59-60.  Still on cross-examination, Respondent testified that he was frustrated that Complainant 3 did not want to have a hearing in the month of September at all. Respondent stated that Complainant 3 refused to schedule a meeting in September because she was too busy doing work for the Committee on Standards and Ethics.  According to the Respondent, Complainant 3 complained that she was overworked and underpaid.  Respondent stated that Complainant 3 had complained about her salary from the moment she started working on his committee.  Tr. 1/24/05, pp. 6-7.

 Respondent also denied saying to Complainant 3, “You’re a fucking woman, like all the rest.”  Respondent went on to say, “I did not use, sir, cannot use, can you not use the word, can you just use an ‘F’ instead of saying the word please, in my presence?”  Tr. 1/3/05, p. 245.

Respondent admitted to finding Complainant 4 attractive. Tr. 1/24/05, p. 33.  However, he specifically denied placing his hand on Complainant 4’s thigh.  He stated this could not have happened because it was out of his character.  Tr. 1/3/05, p. 252. Respondent testified that Complainant 4 asked him to dance at the Albany function, that they had danced on two or three occasions, and that he had asked Complainant 4 to dance at one point as well.  Tr. 1/3/05, pp. 251-252.

 Respondent also denied having one of his staff members approach Complainant  4 for the express purpose of seeking a date.  Tr. 1/3/05, p. 252.  

Respondent testified that he was upset after reading an unflattering newspaper story because he believed staff had leaked specific information to the press that originated from private meetings conducted by Respondent.  Respondent admitted that he specifically blamed Complainant 4 for the leak. Tr.1/3/05, pp. 248-250.

James DeLeon, who is currently the Respondent’s Director of Constituent Services, testified that when he began working for the Respondent in January 2002, it was primarily his task to offer visitors coffee. Later, he said, Christine Singh, who worked part time, became responsible for offering constituents refreshments.  When she was not there, responsibility rotated among DeLeon, Complainant 2 and Complainant 1; other staff would also help with this task. Tr. 12/01/04, pp. 149-150. DeLeon also testified that if the contract cleaning service could not come to the district office everyone would help to clean without distinction being made between males and females. Tr. 12/01/04, pp. 151-152. DeLeon said that no one in the office ever complained about the volume of the videotape that played in the district office although he remembered Complainant 1 saying she could not stand hearing the Respondent’s voice. Tr. 12/01/04, p. 151; 12/09/04, pp. 132-134.
DeLeon testified that he never heard any female staffers complain about having to clean the Respondent’s house.  He further stated that the Respondent’s house was tidy and he was never required to clean it. Tr. 12/01/04, pp. 152-153. 

DeLeon testified that he had never heard the Respondent make reference to the bodies of female staff or speak of black women as “bitches”. Tr. 12/01/04, pp. 174-175; 12/06/04, p. 176.
 He also stated that he never observed the Respondent touch female employees in a sexual manner. Id.  DeLeon related to the Committee that the Respondent never yelled at staff or publicly berated them.
 Tr. 12/10/04, pp. 141-142.

DeLeon never saw the figurine that the Respondent allegedly gave to Complainant 1, nor did he observe Complainant 1 being upset in the office during a two-week period after the Respondent’s return from Puerto Rico in 2002. DeLeon said that he never heard Complainant 1 complain about receiving the figurine. He also testified that he never observed Complainant 2 and Complainant 1 enter the office bathroom together during this period, although he conceded that if he were not in the office at the time, he would not know whether this occurred or not. Tr. 12/01/04, pp. 191-192; 12/06/04, pp. 170-175; 12/10/04, pp. 154-156. 

DeLeon told the Committee that Complainant 1 had frequently expressed bias against Rachael Yoon, the Respondent’s Asian executive assistant, because she was going to events with the Respondent that Complainant 1 thought she should be attending. Tr. 12/01/04, pp. 177-179. He later stated that he thought Complainant 1’s comments were motivated by racism. Tr. 12/06/04, pp. 231-235.  Still later, DeLeon admitted that Complainant 1 and Yoon were cordial to each other and that he was unaware that they had exchanged holiday gifts. Tr. 12/09/04, pp. 177-180.
DeLeon testified on direct examination that he supervised Complainant 1 throughout her employment. Tr. 12/01/04, p. 164.  However, on cross-examination he admitted that he had not become her supervisor until January 2003, a few weeks before she left on extended medical leave.
 Tr. 12/10/04, pp. 34-36, 157-160. He stated that he was aware of the quality of Complainant 1’s work from his role as an informal supervisor. Tr. 12/10/04, p. 39. He also said that before January 2003 Struhs would show him Complainant 1’s work, but he was not supposed to correct it, a procedure he characterized as “one of the odd things that went on over there.” Tr. 12/10/04, p. 47.

On cross-examination DeLeon conceded he had told investigators from ADR/JAMS that the Respondent’s house was messy. He explained the apparent conflict with his testimony on direct that the house was tidy by stating that what was tidy for him would be messy for someone else. Tr. 12/10/04, pp. 108-109. He also acknowledged that Complainant 1 was going to the Respondent’s house at the beginning of 2002 to drive into work with him. Tr. 12/09/04, p. 188.

DeLeon conceded that the Respondent would drive too quickly at times, necessitating quick stops. DeLeon said that when this would happen, the Respondent would look over to see if he was all right, but DeLeon could not recall him shooting out his arm to brace DeLeon. Tr. 12/09/04, p. 191; 12/10/04, pp. 133-136.

DeLeon related to the Committee that early in 2002 Complainant 1 had talked to him about the Respondent’s marital relationship being a “messed up living situation.” DeLeon immediately went to the Respondent and told him that Complainant 1 was talking about his personal relationships. Tr. 12/09/04, p. 180; 12/10/04, pp. 165-168.

Charmaine Gibson, who currently serves as the Respondent’s Chief of Staff, testified that she had worked on the Respondent’s campaign for City Council and had worked in the district office as a volunteer until she was hired in March 2003. She had known Complainant 1, who taught her daughter to play tennis, before they started to work for the Respondent. Gibson testified that Complainant 1 would occasionally wear inappropriate attire to the office: tight black leggings with a long coat and a blouse that was not to the top of her neck. Tr. 12/20/04, p. 33. When asked whether Complainant 1 ever told any sexually explicit jokes or made inappropriate comments, Gibson answered that Complainant 1 had said that on her way to work she had seen two dogs having sex. Another time, Gibson related, Complainant 1 said that she had seen a man on the subway train who was masturbating. According to Gibson, they all laughed, but the Respondent, Christine Singh and Rachel Yoon did not participate in the discussion of these stories. Gibson said the Respondent told DeLeon not to take part in the “girls’ stories”. Tr. 12/20/04, pp. 51-53.

Gibson testified that Complainant 1 questioned why the Respondent was married to an Asian woman and why he could not find a black woman to marry. When Complainant 1 asked, “What’s wrong with us?”, Gibson understood her to be referring to herself.   Tr. 12/20/04, pp. 35-37. Gibson also testified that Complainant 1 did not get along with either Rachel Yoon, who had supplanted her as the Respondent’s scheduler, or with Christine Singh, who Complainant 1 thought accompanied the Respondent to meetings she should attend.  Tr. 12/20/04, pp. 38-41; 56. However, Gibson admitted that she was unaware that Complainant 1 and Yoon had exchanged presents. Tr. 1/03/05, p. 51. Gibson also acknowledged that it was she and not Complainant 1 who would initiate these conversations regarding Singh and Yoon.  Tr. 1/03/05, p. 57.

Gibson testified that she first met Complainant 2 in the district office around December 2002, when the latter was serving as press secretary.
 Gibson stated that Respondent found Complainant 2’s work to be unacceptable, and he told Gibson that she would assume the position of press secretary.  Gibson said that Complainant 2 was moved to the front of the office and given constituent matters to handle. Gibson stated that Complainant 2’s work as a constituent aide was good, although she was not always good in completing her paperwork. Gibson stated that Complainant 2 complained about having to come to work early in the morning and about not having enough sick days. Tr. 12/20/04, pp. 7-9, 13.

Gibson testified that neither Complainant 2 nor any other female employees ever complained to her about harassment or gender discrimination in the office. Tr. 12/20/04, pp. 12, 53.

Marie Normil, who worked for the Respondent part time from the late summer to the early fall of 2002, testified that she had accompanied the Respondent to events and had never experienced him stopping the car abruptly and grabbing at her breasts.  She also testified that she had been to the Respondent’s house, but had never been asked to clean it. Tr. 12/10/04, pp. 12-13. On cross-examination, Normil stated that a close relationship existed between her father and the Respondent. She agreed that, if the Respondent had mistreated her, her father would have learned of it and the Respondent would know this. Tr. 12/10/04, pp.14-15. Normil also stated that the videotape that played in the office would often be too loud and that she had turned the volume down on more than one occasion. Tr. 12/10/04, pp. 17-19. Normil also testified on cross-examination that the Respondent would yell at employees and embarrass them. This behavior was not uncommon, but rather was part of his normal management style. She said that she spoke to Respondent about this problem. Tr. 12/10/04, pp. 19-21.

Priestley Taylor, who volunteered on several of the Respondent’s campaigns and served as his campaign manager in 2000, testified that he attended the birthday party at Complainant 1’s apartment. He did not see the Respondent grab or touch Complainant 1 and he recollected the Respondent being in the living room the entire time he was there. Tr. 12/01/04, pp. 70, 74-78, 92. However, Taylor also testified that he left the party before the Respondent. Tr. 12/01/04, pp. 81, 88, 90.

Taylor stopped by the district office for brief visits approximately every other week. Tr. 12/01/04, p. 83. He considered the Respondent and Complainant 1’s relationship to be professional, and related that Complainant 1 had never said anything negative about the Respondent. Tr. 12/01/04, p. 74. Taylor also testified that he was unaware that either Complainant 2 or Complainant 1 had ever been to the Respondent’s house.   Tr. 12/01/04,  p. 105.

Finally, Taylor testified that the Respondent’s reputation among the Queen’s Methodist Church community, as well as among the individuals Taylor had met while involved in the Respondent’s campaigns, was favorable. He further stated that he had never heard anything negative within the community regarding the Respondent’s treatment of women. Although he knew Complainant 1, he had no knowledge of her reputation and character. Tr. 12/01/04, pp. 71-74.

Susan Slater, another volunteer on one of Respondent’s campaigns, met Complainant 1 at the district office early in 2002.  They developed a friendly relationship. Slater would visit the district office two or three times a week. Slater testified that Complainant 1 never complained to her that she was harassed by the Respondent, or that she or Complainant 2 had to clean the district office. Tr. 12/06/04, p. 81, 150. Slater testified that Complainant 1 had told her that the Respondent was too close to his Asian employees and was not sufficiently appreciative of the work that Complainant 1 and her sister had done to elect the Respondent.  Complainant 1 had also said the Respondent does not like black women. Tr. 12/06/04, pp. 77-79. Finally, Slater related to the Committee that, as a Christian woman, she thought that Complainant 1 did not always dress appropriately for her age. Tr. 12/06/04, p. 86.

Slater testified that when she visited the district office for the first time, either Complainant 1 or Struhs offered her coffee. On another occasion, DeLeon offered her coffee or tea. Tr. 12/06/04, pp. 121, 150.      

In late 2003, after she first heard there were allegations of sexual harassment against the Respondent, Slater spoke to Complainant 1 over the telephone. During the conversation, Complainant 1 said, “[Complainant 2] and I, we did it,” adding that Slater should not mention it to anyone. Instead of thinking that Complainant 1 meant that she and Complainant 2 were the unnamed complainants mentioned in news reports, Slater assumed that Complainant 1 meant that she and Complainant 2 had fabricated the allegations. When Complainant 1 invited her to go out to dinner a few weeks later, Slater declined. Slater did not want to be involved in any way, so she discontinued any association with either Complainant 1 or the Respondent’s office. Slater conceded to the Committee, however, that Complainant 1 never told her that she was making up the harassment allegations. Tr. 12/06/04, pp. 80-81, 97, 108, 116-118, 141, 165.

Slater also told the Committee that she attended Complainant 1’s birthday party in 2002, but did not see anything of a sexual nature occur between the Respondent and Complainant 1. Tr.  12/06/04, pp. 81-82. Slater never went into Complainant 1’s bedroom and she could not recall whether the Respondent was still at the party when she left. Tr. 12/06/04, p. 99.

When asked to testify regarding the Respondent’s reputation in the community, Slater said she could not speak about the community, and gave her own assessment. Tr. 12/06/04, p. 87.

The Respondent called a number of character witnesses on his direct case. For the most part, these individuals knew the Respondent through having worked on his campaigns, or in the case of Council Members Simcha Felder and G. Oliver Koppell, through association on the Council.  None had actually worked in the district office. They testified to the fact that they had not heard anything negative in their own communities regarding the Respondent’s treatment of women.
 Tr. 12/01/04, pp. 67-108; 12/06/04, pp. 50-82; 12/10/04, pp. 199-213.

Janet Torres, a Senior Advisor to former Chief of Staff Forrest Taylor, was asked to return a telephone call made by Complainant 3 to Taylor during the budget season of 2002.  Complainant 3 had left a telephone message with Taylor requesting to be taken off her assignment to the Committee on Civil Service and Labor.  When J. Torres returned Complainant 3’s call, Complainant 3  informed her that she felt uncomfortable working for Respondent and told her about a dinner invitation she received from Respondent to go to a dark place.  Complainant 3 told J. Torres that she had obviously declined the invitation; it was something she was not prepared to do, and it made her uncomfortable.  Tr. 11/15/04, pp. 59–62.  

J. Torres testified that in late August she received a message from Complainant 3 but was not sure if Complainant 3 had attempted to contact Taylor.  Tr. 11/15/04, p. 62.   J. Torres called Complainant 3 back and Complainant 3 told her that she wanted to be taken off her assignment as counsel to the Committee on Civil Service and Labor immediately and if she were not removed, she was going to sue.  J. Torres stated that she could tell Complainant 3 was upset since she sounded a little more agitated than usual.  J. Torres could not recall the exact date of this conversation, but believed that it occurred after the budget was passed in 2002.  J. Torres said Complainant 3 did not go into detail about why she needed to be taken off the committee.  J. Torres believed that it related in some way to her earlier conversation with Complainant 3, who had told her that she was uncomfortable with Respondent’s dinner request.  Tr. 11/15/04, pp. 62-64.


J. Torres testified that because Taylor was unavailable, she discussed Complainant 3’s conversation with Chris Policano, then Council Director of Communications, telling him how upset Complainant 3 was.  Tr. 11/15/04, p. 63.  After speaking with Policano, J. Torres went out to lunch, but when she returned to the office she was called into the Speaker’s office.  Tr. 11/15/04, p. 64.   J. Torres stated that she briefly discussed the matter with the Speaker.  She told the Speaker how upset Complainant 3 was and that she wanted to be taken off the Respondent’s committee and would sue if she were not.  Tr. 11/15/04, p. 64.  The Speaker directed her to inform Complainant 3 that she was off the Committee on Civil Service and Labor.  J. Torres testified that she believed she left such a message on Complainant 3’s voice mail.  Tr. 11/15/04, p. 65.   

J. Torres stated that when Taylor returned to the office she told him about her conversation with Complainant 3.  Tr. 11/15/04, p. 65.  J. Torres testified that Taylor directed her to call Complainant 3 and instruct her to memorialize her complaint against Respondent.  Tr. 11/15/04, p. 66.   J. Torres stated that she recalled speaking with Complainant 3 on another occasion about Respondent, but was unable to recall when.   J. Torres remembered that she was at her City Hall desk when Complainant 3 told her that Respondent refused to allow her to take off from work on a religious holiday and that Respondent used profanity while speaking to Complainant 3.  J. Torres could not remember any specifics; she thought Complainant 3 might have said Respondent used the word “fucking”, but J. Torres just could not remember.  Tr. 11/15/04, pp. 67-68.


Chris Policano, then Director of Communications for the Council, indicated that he had a discussion with the Respondent about Complainant 4.  After Respondent demanded that Complainant 4 be removed from this assignment, Policano removed her to avoid further difficulties with Respondent.  Policano could not recall having had a conversation with J. Torres concerning a complaint by Complainant 3 against Respondent. Tr. 12/1/04, pp. 7-10.  

Forrest Taylor was not in the office when Complainant 3 called to complain about the Respondent and demanded to be removed from the Committee.  Tr. 11/15/04, p. 65; 11/16/04, p. 10.  Taylor stated that he later directed Complainant 3 to submit a written summary of the event with Respondent on or about August 29, 2002.  Tr. 12/16/04, p. 47.  Upon receiving Complainant 3’s Memorandum, Taylor assigned the matter to Eric Lane for investigation.  Tr. 12/16/04, pp. 47-48. 
Council Member Helen Sears reported that Complainant 3 raised issues or concerns with her about Respondent, but Sears was unable to remember the exact date of the discussion other than it occurred in 2002.  Tr. 11/16/04, p. 87.   Sears testified that Complainant 3 told her that Respondent had made what Complainant 3 considered to be inappropriate remarks, referring to parts of her body, and that the remarks were also anti-Semitic.  Tr. 11/16/04, p. 87.   Sears also related that she did not go into any specific details with Complainant 3 concerning these remarks, certainly none that she could recall.  Sears told Complainant 3 that she should immediately report this to her supervisor, Tom McMahon.  Tr.  11/16/04, p. 87.   According to Sears, on a number of occasions during conversations she had with Complainant 3, Complainant 3 said that she had a great deal to handle, she was overloaded with work, and she was underpaid.  Sears told her she needed to discuss this with her supervisor.  Tr. 11/16/04, p. 88.   


Sears stated that she never brought this discussion with Complainant 3 before the Committee on Standards and Ethics, in part, because she expected to have an official complaint forwarded to her by Complainant 3 and her boss.  Tr. 11/16/04, p. 89.   Sears eventually discussed Complainant 3 with Forrest Taylor.  However, Sears’ conversation with Taylor was limited to Complainant 3’s workload complaint and the fact that her Committee lacked a policy analyst; the assumption being a policy analyst would help reduce Complainant 3’s workload.  Sears stated that Complainant 3’s claim of Respondent’s inappropriate behavior was not raised during her discussion with Taylor.  Tr. 11/16/04, pp. 88-90.

The Speaker recalled that when an opening occurred on the Committee on Civil Service and Labor Forrest Taylor spoke to him about assigning Complainant 3 to this committee.  Taylor informed the Speaker that Complainant 3 had the time available to work on this committee and that she was the right person for this position.  The Speaker stated that Taylor made the actual assignment of Complainant 3 to Respondent’s committee.  Tr. 11/16/04, pp. 7-8.    

Shortly after Complainant 3 was informed of her appointment to the Committee on Civil Service and Labor, she met with the Speaker for two minutes in Tom McMahon’s office to discuss her assignment.  The Speaker stated that Complainant 3 told him that she did not want to be assigned to Respondent’s committee, the primary reason being that she felt she had too much work.  She told the Speaker she had too many other responsibilities, but also that she did not want to work with the Respondent because he made her uncomfortable.  Complainant 3 did not specifically tell him what she meant by “uncomfortable”.  The Speaker told Complainant 3 that it was not an uncommon feeling on the part of staff with regard to working with the Respondent.  Tr. 11/16/04, p. 9.   Responding to Complainant’s statement, the Speaker told her that he would speak to McMahon about the assignment.  The Speaker testified that he did talk to McMahon and it was the Speaker’s understanding that they decided to go ahead and assign Complainant 3 to the Respondent’s committee.  Tr. 11/16/04, p. 10.   

Eric Lane, Special Counsel to the Speaker, had conversations with Taylor, McMahon and the Speaker concerning the allegations contained in Complainant’s Memorandum.  Lane was directed to contact and interview Complainant 3 about her Memorandum.  Lane spoke to Complainant 3 twice and reported back to Taylor, the Speaker and probably McMahon.  Lane had informed Complainant 3 that the allegations were disturbing and would be pursued to whatever extent she wanted.  Lane informed the Committee that Complainant 3 went on vacation and used the time to think it over.  According to Lane, when he spoke to Complainant 3 after she returned to work, she decided that she would not pursue the matter any further as long as she did not have to work directly with the Respondent, McMahon apologized, and a sexual harassment training program was instituted in the Council.  

Lane testified that he asked Complainant 3 whether she was sure this was what she wanted because the matter could be sent to the Ethics Committee with the Speaker’s full support.  He said that Complainant 3 replied there was no need to do that: she would be happy with the resolution she outlined.  Lane said he informed McMahon that Complainant 3 was asking for an apology from him.  Tr. 12/1/04, pp. 110-118.


Thomas McMahon was the General Counsel for the City Council and Complainant’s immediate supervisor in 2002.  McMahon testified that Complainant 3 was assigned to be Respondent’s committee counsel through the collective agreement of Forrest Taylor, the Speaker, Catherine Torres, who was then the Deputy Chief of Staff assigned to oversee Respondent’s committee, and himself.  This decision was based on their belief that Complainant 3 had the ability to manage what was becoming a difficult situation; that is, Respondent’s inability to get along with staff.  According to McMahon, they felt that Complainant 3 was an experienced attorney, who had been working in the Council a number of years, and that she was a person who would not put up with any “nonsense” from Respondent.  Tr. 12/9/04, pp. 4, 6 and 15.   


McMahon testified that Complainant 3 had reservations about being assigned to Respondent’s committee.  McMahon stated that over the course of the summer of 2002 Complainant 3 was removed from Respondent’s committee when she reported that Respondent was abusive and made certain anti-Semitic remarks.  Tr. 12/9/04, p. 7; 12/9/04, p. 30. 

McMahon stated that he had a conversation with Complainant 3 regarding her Memorandum.  Exhibit 36.  According to McMahon, Complainant 3 told him that she was upset about the assignment and frustrated with having to work with Respondent’s committee.  Tr. 12/9/04, p. 7.  McMahon said the Memorandum was very long, detailed, made a number of allegations, some factual, some not factual.  McMahon stated that after Complainant 3 made her complaint against Respondent, she was removed from the committee and any work relating to it.  McMahon also reported that Complainant 3 later told Eric Lane, himself, and others that she was satisfied with how the matter was handled and resolved.  Tr. 12/9/04, p. 8.


McMahon testified that the first time that he had specific knowledge that Complainant 3 was alleging sexual harassment against Respondent was when he read her Memorandum.  Tr. 12/9/04, p. 8.  Exhibit 36.  McMahon stated that Complainant 3’s earlier complaints were based on Respondent’s personal style, his lack of control, his mannerisms, and her concern over the workload that she had to carry.  Tr. 12/9/04, p. 9.   When Complainant 3 raised the issue of her workload, McMahon reported that senior staff (Taylor, Torres, McMahon) did not believe her assessment to be accurate.  A decision was made at the time by senior staff that they would ensure that the Committee on Civil Service and Labor had a light workload.  Tr. 12/9/04, pp. 8–9. 


McMahon testified that it was senior staff’s intention that Respondent’s committee would not be conducting meetings over the summer, consistent with the Council’s policy, and that they would look closely at anything the committee wanted to advance.  Tr. 12/9/04, p. 10.   According to McMahon, the committee workload was to be managed by limiting and monitoring legislation that went to the committee, and by overseeing requests for legislation that the Chair would want to consider.  Also, by delaying approval for committee meetings until the fall, the workload would be limited.  Again, it was Taylor, C. Torres, and McMahon who decided to delay committee meetings.  Tr. 12/9/04, pp. 10-11.   Complainant 3 was told that any problem with Respondent that she could not handle should be brought to their attention.  Tr. 12/9/04, p. 12.

Complainant 3’s Federal Complaint against the Council was reviewed in detail during McMahon’s direct testimony.  Tr.12/6/04, pp. 15–23.  McMahon testified that he found many of the allegations contained in Complainant 3’s Federal Complaint to be factually inaccurate or false.  McMahon denied that Complainant 3 ever informed him of specific inappropriate behavior by Respondent if “inappropriate behavior” meant conduct involving sexual harassment.  Tr. 12/9/04, pp. 15–16.   McMahon testified that he did not schedule a meeting between Complainant 3 and the Speaker for the purpose of allowing Complainant 3 to inform the Speaker personally of her concerns about the Respondent.  Tr. 12/9/04, p. 17.   While Complainant 3 did speak to McMahon about problems with Respondent, McMahon stated these discussions were never related to any sexually inappropriate behavior by Respondent, but were limited to Complainant 3’s workload concerns and with other things, such as Respondent’s personality and his being difficult to work with.  Tr. 12/9/04, p. 17. 


While McMahon did state that Complainant 3 spoke to him about Respondent, he could not remember that Complainant 3 told him that Respondent said,  “My wife doesn’t want to live with me as a wife.  I know what I like in sex and she won’t do it.”  Tr. 12/9/04, p. 18.  McMahon testified that Complainant 3 did tell him that Respondent said, “You [Complainant 3] now belong to me.”  But McMahon said they had both immediately dismissed it as just an absurd or ridiculous comment.  Tr. 12/9/04, p. 19. 


McMahon stated that he had no prior conversation with Complainant 3 concerning Respondent seeking to hold a hearing on Yom Kippur and saying, “I don’t care if it is a Jew holiday”, or saying in the same conversation, “You’re a fucking woman just like all the rest.  You’re a fucking woman just like my wife.”  The first time McMahon was aware of these alleged statements was when he read Complainant 3’s Memorandum.  Tr. 12/9/04, pp. 19–20.  McMahon could not recall whether he discussed with Complainant 3 whether her Memorandum had to be sent to the Committee on Standards and Ethics for review.  Tr. 12/9/04, pp. 20–21. Exhibit 36.


McMahon specifically denied becoming irate and having told Complainant 3 that if she insisted on pursuing this matter that “her name would be out there, and not in a good way”.  McMahon testified that Complainant 3 never discussed her fear of being retaliated against.  According to McMahon, there was no reason for her to be concerned about retaliation because he had clearly told Complainant 3 that both he and the Speaker would never let anything like that happen.  Tr. 12/9/04, p. 21.   McMahon denied having told Complainant 3 that she could ensure that there would be no retaliation by keeping the incident confidential; he denied having said he would not let Complainant 3 hurt either the Speaker or himself.  Tr. 12/9/04, p. 22.   McMahon also denied having told Complainant 3 that he was “told to” apologize to Complainant 3; denied that she told McMahon it was a “pol” (politician’s) apology; and denied that she wanted the apology in writing, to which McMahon had allegedly responded, it would not happen.  Tr. 12/9/04, p. 22.    


McMahon testified that while Complainant 3 had made recommendations to change the Council’s sexual harassment policy, McMahon disagreed with her approach and they were working on some alternatives.  Tr. 12/9/04, p. 22.   McMahon stated that he had nothing to do with hiring ADR/JAMS to investigate the various allegations against Respondent.  The decision to hire ADR/JAMS was made by then Chief of Staff Forrest Taylor.  McMahon indicated that the report produced by ADR/JAMS was not commissioned by him as a way to protect both himself and the Speaker.  


McMahon testified that he spoke to Complainant 3 regarding her Memorandum, but was not sure of the exact date of their conversation.  McMahon remembered calling Complainant 3 at her home out of a concern for her.  McMahon denied berating Complainant 3 in any way, shape or form.  McMahon testified that he told Complainant 3 he was sorry this incident had occurred, and that she perceived that she had been placed in the face of danger. He stated that he told Complainant 3 that the Speaker and he would support her in any way that she felt was necessary to pursue the claim.  Tr. 12/9/04, p. 20. 


McMahon stated that as a result of Complainant 3’s Memorandum, Eric Lane conducted an investigation at the request of Forrest Taylor.  Lane’s investigation was completed when Complainant 3 expressed satisfaction with how the matter was addressed and resolved.  Tr. 12/9/04, p. 21


Jay Damashek, at times relevant to this proceeding, was Deputy General Counsel for the City Council, having been assigned to this position approximately in January 2000.  In his capacity as Deputy General Counsel, Damashek helped supervise the Office of the General Counsel and served as a liaison to other Council divisions concerning the legislative process.   Damashek testified that he was aware of problems experienced by two successive counsels to Respondent’s Committee on Civil Service and Labor, specifically, Carl Smith and Laura Popa.  It was Damashek’s understanding that the problems experienced by Smith and Popa were not based on sexual harassment, but resulted from personality conflicts with the Respondent.  Tr. 11/29/04, pp. 34–38. 


Damashek testified that he spoke to Complainant 3 in May 2002 when she was appointed as counsel to Respondent’s committee.  Damashek recalled that the conversation with Complainant 3 involved her concern with the increased workload that would result from her new assignment.  Complainant 3 felt that the workload required for the Committee on Civil Service and Labor, added to that of the Committee on Standards and Ethics, would be too much for her.  Tr. 11/29/04, pp. 42–44.   Damashek stated that he told Complainant 3 that she needed to speak to McMahon and Taylor about this concern.  Damashek was unaware whether Complainant 3 ever spoke to McMahon about her workload concern.  Tr. 11/29/04, p. 44.


Council Member Margarita Lopez testified that while standing in the City Hall parking lot one day, she observed Complainant 4 come around the corner from the rear of City Hall.  Complainant 4 appeared to be very upset and agitated.  Complainant 4 told her about the Respondent using a member of his staff to arrange a date with Complainant 4.  Lopez reported that the two entered into a conversation, during which Lopez also testified that Complainant 4 said Respondent had indicated that if she did not go out with him, in a personal, romantic manner, that he would make sure Complainant 4 lost her job.  Tr. 11/17/04, pp. 5-6.  

Count One Discussion

Count One charges the Respondent with having created a hostile work environment based on sexual harassment and/or racial, gender or religious discrimination for Complainant 1, Complainant 2, Complainant 3 and Complainant 4 in violation of the Speaker’s Policy and Charter §45.

The Speaker’s Policy requires that all Council Members and staff comply with the letter and spirit of federal, state and local laws that prohibit discrimination and sexual harassment in employment based on, among other things, color, creed, disability, gender, race and religion.
 Speaker’s Policy § I.

Discrimination and sexual harassment may involve “quid pro quo” discrimination, i.e., direct economic or tangible discrimination, such as discharge from employment based on race, or promotion based on acceptance of sexual advances. Alternatively, racial, religious or gender discrimination or sexual harassment may manifest itself in the form of a “hostile work environment” where “the workplace is permeated with discriminatory behavior that is sufficiently severe or pervasive to create a discriminatorily hostile or abusive working environment. This standard requires an objectively hostile or abusive environment, one that a reasonable person would find hostile or abusive—as well as the victim’s subjective perception that the environment is abusive.” Speaker’s Policy § I.C.1.b; Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986) (To create a hostile work environment, sexual harassment must be “sufficiently severe or pervasive ‘to alter the conditions of [the victim’s] employment and create an abusive working environment.’”); see also White v. BFI Waste Services, LLC, 375 F.3d 288, 296-297 (4th Cir, 2004)(racial discrimination in the form of a hostile work environment); Abramson v. William Paterson College of New Jersey, 260 F.3d 265, 278 (3rd Cir. 2001)(hostile work environment based on religious discrimination); Webb v. Baxter Healthcare Corp., LLC, 57 F.3d 1067 (4th Cir. 1995)(unpublished) opinion at 1995 U.S. App. Lexis 14534, 1995 WL 352485 (4th Cir. 1995)(hostile work environment based on gender discrimination even where there are no sexual advances). 

To determine whether the complained of conduct is sufficiently severe or pervasive, one must examine the totality of the circumstances, including “the frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes with an employee’s work performance.” Harris v. Forklift Systems, Inc., 510 U.S. 17, 23, 114 S.Ct. 367, 126 L.Ed.2d 295 (1993); Speaker’s Policy § I.C.1.b. Generally, episodic conduct is insufficient to establish a hostile work environment, although a single act may create a hostile work environment if it in fact works a transformation in the complainant’s workplace. Faragher v. Boca Raton, 524 U.S. 775, 788, 118 S. Ct. 2275, 2283 (1998) (“Simple teasing, offhand comments, and isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and conditions of employment.”); Oncale v. Sundowner Offshore Services, 523 U.S. 75, 81, 118 S.Ct. 998, 140 L.Ed2d 201 (1998); Perry v. Ethan Allen, Inc., 115 F.3d 143, 149 (2nd Cir. 1997); Tomka v. Seiler Corp., 66 F.3d 1295, 1305 (2nd Cir. 1995) (“[E]ven a single incident of sexual assault sufficiently alters the conditions of the victim’s employment and clearly creates an abusive work environment.”).

Credibility Determinations

As a preliminary matter, because there was conflicting testimony from the witnesses, the Committee must, where possible, make determinations regarding the credibility of the competing witnesses before it can determine whether there were violations of the Speaker’s Policy and § 45 of the Charter.

Complainant 1 and Complainant 2 

The Committee finds Complainant 1’s testimony to be credible. She testified in a direct and candid manner. She was able to recall the incidents of the Respondent’s interaction with her in sufficient detail and was consistent in giving her testimony. Although obviously greatly affected by what had happened to her, she was willing to answer questions without evasion. 

Although many of the alleged incidents occurred when Complainant 1 was alone with the Respondent, the Committee notes that Complainant 2 credibly corroborated Complainant 1’s account of her receipt of the sexually offensive figurine. The Committee also finds that Complainant 2’s testimony regarding the Respondent’s attempt to entice her to vacuum his house lends credence to Complainant 1’s testimony on the subject of housekeeping.  Furthermore, the Committee finds that DeLeon confirmed that the Respondent would drive erratically at times, frequently abruptly stepping on the brakes. The fact that he did not reach out to brace DeLeon suggests only that when the Respondent groped Complainant 1 and Complainant 2 it was a conscious and willful act.

The Committee acknowledges the Respondent’s argument that Complainant 1’s testimony should not be found credible based on her having entered the country and having registered to vote under false names and addresses. However, putting aside the fact that the Respondent may have suborned her allegedly perjurious voter registration filing, the Committee is not persuaded that Complainant 1’s actions over a decade ago in matters unrelated to this proceeding are especially relevant to its determination of her credibility.  Furthermore, the Committee notes that the Respondent’s attempt to discredit Complainant 1 based upon allegations not included in her original EEOC filing was completely frustrated by the production of near-contemporaneous amendments to her EEOC complaint. The record clearly shows that Complainant 1 had submitted these amendments to her prior attorney.  

Respondent also raised a question of the influence of complainants’ economic interests in their pending actions against the Council on their credibility. The Committee was aware of this factor, but did not find it dispositive insofar as the Respondent and his principal witnesses, DeLeon and Gibson, also have an interest in the outcome of this proceeding. The Respondent’s interest is self-evident: he faces possible expulsion from office. The Committee is also aware, however, that DeLeon and Gibson are at-will employees whose employment security is closely tied to the Respondent’s continuation in office, as well as, in large part, to his continued good will. The Committee finds that the issue of economic or self interest balances out among complainants, Respondent and Respondent’s principal witnesses. 

Priestley Taylor’s and Susan Slater’s testimony regarding the Respondent’s conduct at Complainant 1’s birthday party is unpersuasive to the extent that they testified they left before the Respondent or they were not sure when the Respondent left. Consequently, they were unable to corroborate the Respondent’s claim that he did not enter Complainant 1’s bedroom during the party.

Further, the Committee discounts Slater’s interpretation that Complainant 1 was confessing fabrication of the allegations when Complainant 1 spoke to Slater and said,  “[Complainant 2] and I, we did it.” The Committee finds that Complainant 1’s statement conveyed little more than that she and Complainant 2 were the unnamed harassment complainants mentioned in press accounts. Slater conceded that Complainant 1 never told her unequivocally that the allegations had been fabricated.

The Committee also finds Complainant 2’s testimony to be credible. Complainant 2’s testimony was reasonable, logical and consistent. Her recollection was detailed and accurate. In giving her testimony, she was candid and cooperative. Although outwardly less emotional and demonstrative than Complainant 1 concerning her treatment at the hands of the Respondent, Complainant 2 was obviously greatly affected by her experience. The Respondent’s argument that Complainant 2 was not credible because she was seeking medical intervention for depression at the time of the alleged occurrences is not persuasive. Although she testified that she was demoralized by the Respondent’s treatment of her, Complainant 2 did not assert that she had a breakdown or that she was unable to function or perform her work on constituent matters.
 

Respondent

The Committee’s impression of the Respondent’s credibility, and that of key witnesses he called in his defense, is less positive. The Respondent was argumentative, disruptive and uncooperative during the long course of the proceedings, especially on cross-examination. He purposely asked that cross-examination questions be repeated ad nauseam. He feigned weariness, refusing to speak audibly, although repeatedly directed by the Chair to do so. Respondent then spoke clearly when being questioned on re-direct by his own counsel, only to succumb to fatigue once again on being examined by Special Counsel on re-cross examination. He frequently interrupted the Special Counsel’s questions or attempted to speak over her. He asked the Special Counsel to pose questions in a foreign language. After his outrageous conduct, the Respondent attempted to excuse his poor behavior on his perception that he was being disrespected or “sassed”. See generally Tr. 1/20/05, 1/21/05 and 1/24/05.

Coupled with its overall negative view of the Respondent’s demeanor as a witness, the Committee also finds the Respondent’s defense based on his character unavailing. Essentially, Respondent asserted that he would not have acted in the inappropriate way alleged by the female complainants because he always acts as a gentleman and such conduct would be out of character. The Respondent established beyond question that he is not a gentleman. He rated three of the complainants as physically too unattractive to harass. He commented on the appearance of one of the Committee’s members in response to the question posed by his counsel whether he found any of the women present in the hearing room attractive. He attempted, through his counsel, to introduce photographs of the three “unattractive” complainants into evidence, apparently so that appellate bodies would see that they were unworthy of his sexual advances.
 

The Committee also observes that, instead of registering disapproval, the Respondent appeared to take great pleasure from the production of the wooden figurine with the over-sized phallus. Additionally, the Committee notes that the Respondent’s act of throwing an object at, and apparently striking, a reporter is not consistent with conduct of a gentleman. Consequently, insofar as the Respondent placed his character in evidence to support his position that he would not have harassed or discriminated against the complainants, the Committee finds that his own behavior belies his assertion.

The Committee finds that James DeLeon willfully and knowingly testified falsely regarding certain facts significant to the Committee’s determination of the issues raised in this proceeding. As a result the Committee is, by and large, disposed to disregard his testimony.

DeLeon’s testimony was contradicted on significant issues by other credible witnesses and by his own statements. DeLeon’s testimony that Respondent did not yell at staff was not only directly contradicted by Complainant 1 and Complainant 2, but also by Marie Normil, a neutral witness the Committee found to be entirely credible. DeLeon testified at length that Complainant 1 could not produce a grammatically correct letter and was slow in producing her correspondence. (See Count Two Summary of Relevant Testimony, infra, pp. 83-85) However, DeLeon failed to mention on direct examination, as he was forced to do on cross, that he and Struhs were responsible for reviewing and correcting mistakes in Complainant 1’s work. Thus, it was their failures that resulted, at least in part, in the ungrammatical work product he initially blamed Complainant 1 for. Also DeLeon disingenuously failed to mention until cross-examination that Struhs held on to Complainant 1’s work for weeks at a time, thus significantly contributing to the delay in completion for which Complainant 1 was unfairly held solely accountable. Id.

On cross-examination, DeLeon was shown to have testified disingenuously about Complainant’s 2 work performance as well.  Although he severely criticized Complainant 2 for not initializing her case files, he failed to mention that most of staff committed the same error of omission.  He also failed to mention that he had only raised this failure in office protocol once with Complainant 2 during the entire time he supervised her.  See infra, p. 95.  

DeLeon also testified in a less than forthright manner that the Respondent’s house, which he said he was never asked to clean, was “tidy”.  DeLeon then attempted to explain his prior statement to investigators from ADR/JAMS that the house was “messy” by saying that what was tidy for him might be messy for someone else, overlooking the fact that he was the one responsible for inconsistently characterizing the appearance of the house.

DeLeon testified without qualification that he knew the Respondent had not given the wooden figurine to Complainant 1 because he did not see her come from Respondent’s office in an upset condition and enter or exit the bathroom with Complainant 2. Further, he did not see the figurine on Complainant 1’s desk. However, he was later forced to acknowledge that if he had not been sitting at his desk at the time, he would not have seen anything.

Finally, DeLeon testified that Complainant 1 never told him that she was being harassed nor did she mention the wooden figurine to him. However, DeLeon did testify that when Complainant 1 mentioned the Respondent’s domestic problems to him, he immediately went to tell Respondent what Complainant 1 had told him. DeLeon excused this revelation of a private conversation by explaining that the Respondent did not like staff talking about his private life.
  DeLeon was apparently oblivious to the fact that Complainant 1 might have viewed him as an unreliable confidant after this incident, thus explaining why she did not choose to confide the Respondent’s harassing conduct to him.

The Committee also finds Gibson not to be credible. She was argumentative and openly hostile during her cross-examination.  At one point she refused to answer a question even after the Chair directed her to do so.
 She, like DeLeon, is still an at-will employee of the Respondent and consequently holds her position on his sufferance. Additionally, the Committee is cognizant that Gibson was a volunteer employee who made her own schedule and was not present to witness the significant events alleged by Complainants 1 and 2.  (She thought Complainant 2 had started in the office in December, when in fact she began work at the beginning of October.)  The Committee is also troubled by the fact that Gibson was little more than a hearsay conduit for the Respondent. She frequently testified not about what she personally witnessed, but concerning what the Respondent told her well after the fact.  

Gibson testified, as did DeLeon, that Complainant 1 made disparaging remarks about Respondent and his relationship with Asian females in the district office. It was only on cross-examination that Gibson admitted that she initiated these conversations by asking Complainant 1 how she felt about Yoon and Singh going to community events with the Respondent instead of her. Instead of merely voicing her dissatisfaction, it was evident that Complainant 1 was only expressing her opinion that she was a better choice for political reasons to be accompanying the Respondent to these functions. Gibson conceded on cross-examination that Complainant 1 had a point that her strength was in community relations. (DeLeon testified that Complainant 1 in fact handled a higher volume of meetings than others in the office.)

Gibson, when asked if Complainant 1 told sex jokes, answered affirmatively, but when asked specifics could only relate that Complainant 1 mentioned things she had actually seen on her way to work. Also, Gibson, as did several of the Respondent’s witnesses, testified that Complainant 1 did not always dress appropriately for the office. However, the description Gibson then gave of Complainant 1’s attire was hardly provocative. 

With respect to the character witnesses called by the Respondent, the Committee appreciates that these individuals took time from their schedules to appear. However, the value of their testimony was impaired by their limited “community” contacts with the Respondent. 

For example, the Reverend Marilyn Fields Crown testified that Respondent had interceded on behalf of her church with the Department of Parks and Recreation to obtain a permit. Thereafter, he spoke a few times to youth groups at her church. She then collected petition signatures for the Respondent in his 2003 re-election campaign. This was the extent of the Reverend Crown’s interaction with the Respondent. She did not testify that he was a member of her church, was known by members of her church, or that she knew and discussed his reputation with members of his church. She did not say that she lived in the Respondent’s neighborhood or that his friends were known to her. The Reverend Crown was representative of this category of witness: individuals who worked on the Respondent’s campaigns, but regarding whom there was little evidence presented that the Respondent was known in the communities in which they live. Consequently, the fact that they never heard anything disparaging regarding the Respondent’s treatment of women may have had more to do with the fact that the Respondent is virtually unknown in their communities than with the quality of his character. 

Based upon its credibility determinations, the Committee credits Complainant 1’s testimony that Respondent made an unwelcome solicitation for sex from her after she became a Council employee; that Respondent again grabbed her from behind while Complainant 1 was at his house, pressing his erect penis against her back, and suggested that they go to the bedroom; that Respondent grabbed Complainant 1 from behind, pressing his erect penis against her, on the occasion of her birthday party; that Respondent, on several occasions while driving with Complainant 1, repeatedly stopped short and used this as an excuse to grope her legs and breasts; that Respondent gave Complainant 1 a small wooden figurine with an over-sized penis, grabbed her and told her he wanted her to keep this figurine on her desk; that Respondent frequently made unwelcome sexual comments about Complainant 1’s body; that Complainant 1 was required to perform domestic chores at the Respondent’s house approximately three times a week during January 2002;  and that Respondent required Complainant 1 to carry his laundry to the dry cleaners on as many as six occasions during the period of her employment. 

The Committee also credits Complainant 1’s testimony that Respondent made a racially disparaging comment to her, to wit, he would never marry a black woman, after she rejected one of his unwelcome sexual advances; and that Respondent frequently told Complainant 1 that he did not like black women because they were “bitches” who were “always looking for something” or were “good for nothing”. 

Additionally, the Committee credits Complainant 2’s testimony that on two occasions while driving in a car with her the Respondent groped Complainant 2 in the same manner as he did Complainant 1; that Respondent improperly touched Complainant 2’s breasts on several occasions; that Respondent purposely placed his hand on Complainant 2’s buttocks at a press photography shoot; that he made unwelcome comments of a sexual nature to Complainant 2, including “Chinese food makes you “f” a lot”, and “a good screw” would clear up her sinus condition, as well as comments about her body; that Respondent purposely called Complainant 2’s attention to the fact that he appeared to be manipulating his genitalia; and that the Respondent intentionally came up behind Complainant 2 and touched her head while she was working. The Committee also credits Complainant 2’s testimony that Respondent repeatedly told her that black women were “finicky” when she would remove his hands from her body; and that Respondent said, “You black women don’t have it all together” and threw a case of videotapes across the room when she mistakenly purchased the wrong bagels.  

The Committee must still determine whether the facts as established meet the standard required for finding that Respondent created a hostile work environment for these employees. Applying the standard set forth in the Speaker’s Policy and recognized under federal, state and local law, the Committee concludes that the Respondent created a hostile work environment based on sexual harassment/gender discrimination and based on racial discrimination with respect to Complainant 1 and Complainant 2.  

To establish sexual harassment/gender discrimination sufficient to create a hostile work environment, the Committee must find that (1) the victim belongs to a protected class, (2) she was subject to unwelcome sexual harassment/gender discrimination, (3) the harassment or discrimination was based on sex (gender), and (4) the harassment was sufficiently severe or pervasive to affect a term, condition, or privilege of employment and create an abusive environment. As described above, the Committee must find both that the work environment was objectively hostile or abusive, that a reasonable person would find it so, and that the victim herself perceived the environment to be abusive.

Complainant 1 and Complainant 2 belong to the class of individuals that the Speaker’s Policy and applicable laws seek to protect. There is no question but that they were subjected to unwelcome sexual harassment and gender discrimination, and that they clearly communicated that such conduct was unwelcome. Furthermore, these complainants were discriminated against because they were women. The Respondent did not subject all employees, i.e., male staff, to similar sexual comments and touching. 

Further, the Respondent did not require male staff, DeLeon for example, to perform housekeeping chores at his private residence. In this regard, the Committee finds that the Respondent exhibited a pattern of attempting to exercise his power over females he perceived as being weak. This tendency prompted him to direct Complainant 1 to perform housework at his home and to run his dirty laundry to the cleaners, telling her that it was part of her job description, because he believed that she was totally dependent on him for her livelihood and would not dare to refuse.
 

The Committee does not, however, find that the Respondent discriminated against Complainant 1 and Complainant 2 based on their gender by requiring them to perform menial chores in the office. The Committee acknowledges that they may have believed that this was the case because, as non-managerial staff, they were seated at the front of the district office, and, therefore, were called upon to perform these tasks more often than other staff. However, the Committee heard credible testimony from Susan Slater that James DeLeon offered her refreshments, one of the complained of onerous duties.

After considering the totality of the circumstances, the Committee also finds that the sexual harassment/gender discrimination was sufficiently pervasive to create a hostile work environment. Both Complainant 1 and Complainant 2 were subjected to frequent sexually harassing or discriminatory conduct that was both physical and verbal in its nature. It is also clear that these two complainants, not surprisingly, found their treatment to be abusive. Complainant 1 felt humiliated by Respondent’s degrading treatment of her, but felt that she could not quit because she needed her benefits. Complainant 2 became depressed and found it difficult to go to work each day.  See infra, p. 91
The Committee also finds that the Respondent created a racially discriminatory hostile work environment for Complainant 1 and Complainant 2.  His repeated denigrating comments about black women were patently unwelcome and based on the race of the two employees. Often the comments were associated with physical conduct—grabbing Complainant 1 or groping the two women’s breasts. Yet, even if Respondent’s conduct had only consisted of utterances, their frequency would have sufficed to establish that there was a hostile work place predicated on racial discrimination.
 

Complainant 3

The Committee devoted significant effort to consideration of the Complainant 3 allegations.  This task was made unnecessarily difficult by Complainant 3 herself: she was an extremely poor witness.  Several Committee members find Complainant 3 to be less than candid, in fact, finding her evasive and often unwilling to answer the questions presented to her.  She was frequently argumentative while answering questions from both the Committee and Respondent’s Counsel. Tr. 10/25/04, pp 119, 120, 123; 11/15/04, pp. 40, 41 42. On one occasion, Complainant 3 refused to answer a question when directed to do so by the Chair, saying, “I don’t see what this has to do with Respondent Mr. Jennings”. Complainant 3 finally answered the question, but only after again being directed to do so by the Chair. Tr. 11/15/04, p. 39.  Complainant 3 attempted to control which questions she would answer by saying that she only came before the Committee prepared to talk about the Respondent. Tr. 10/25/04, pp. 166-167.  At another point Complainant 3 responded to a question on cross-examination by saying, “What is its relevance? That it is beyond scope.” Tr. 10/25/04, pp. 188-189. Complainant 3 also raised an objection to a question on cross-examination on her own behalf claiming it was outside the scope of her subpoena. Tr. 10/25/04, pp. 131, 134-135. 

Complainant 3 clearly demonstrated to the Committee that she placed her personal interest in her federal lawsuit against the Council over any obligation to cooperate as a witness called to testify before the Committee.  In two instances, while trying to avoid responding to questions, she informed the Committee that, “You know I am in a litigation posture against the Council.” The Chair had to direct Complainant 3 to answer the questions before she would finally respond. Tr. 10/25/04, pp. 119-123, 147.  On another occasion the Chair was required to inform Complainant 3 that she was before the Committee to answer questions, not to make statements. Tr. 11/15/04, p.40. 

For a majority of the questions posed to her, Complainant 3 declined to answer without first reviewing either her Memorandum or Federal Complaint to refresh her recollection. While still examining these documents, Complainant 3 would at times answer with some specificity. Tr. 10/25/04, pp. 40, 56, 61, 65, 68, 71, 74, 130, 132, 136-138, 168, 169, 170, 176 and 188; 11/15/04, pp. 13,15.   However, in a number of instances, even after examining her documents, Complainant 3 would only answer by referring to either document saying, “My answer is the same as is contained in paragraph… of my Memorandum or Federal Complaint” or “just refer to paragraph… of my Memorandum or Federal Complaint.”   Tr. 10/25/04, pp. 168, 170; 11/15/04, pp. 13, 30-31, 37. After giving such an answer, she would occasionally refuse to respond to any follow up question saying, “My Complaint stands on its own.” Tr. 10/25/04, pp 136-138; 11/15/04, pp. 30-31.  

Several Committee Members find that Complainant 3’s testimony was also directly and credibly contradicted by multiple witnesses on a key issue the Committee found to be credible.  Complainant 3 testified that she told Tom McMahon, Speaker Miller and Jay Damashek about each of the allegations in her Federal Complaint regarding Respondent.  Each of these three individuals directly contradicted Complainant 3.  McMahon stated Complainant 3 never informed him of any claim of sexual harassment against Respondent until he received her Memorandum in late September 2002, well after their occurrence.  McMahon did state that Complainant 3 expressed reservations about working on Respondent’s committee, which centered on Respondent’s personal style, his lack of control and his mannerisms, and about her concern with her workload as counsel to two committees.  The Speaker stated Complainant 3 did discuss with him her concerns about being assigned to Respondent’s committee.  Her concerns, however, were based on her workload and on the fact that Respondent made her uncomfortable, which he believed, was the common feeling engendered in staff by the Respondent.  Damashek testified that he did discuss her assignment to Respondent’s committee with Complainant 3, but recalled only that her concern was about the additional workload it would create.

In sum and substance, this means that none of Complainant 3’s contemporaneous corroboration witnesses supports her testimony that she told them about the Respondent’s alleged sexual harassment in May.

Complainant 3’s testimony was also indirectly contradicted by that of Council Member Sears on a key issue.  Sears recalled Complainant 3 telling her that Respondent made inappropriate remarks referring to Complainant 3’s body parts and he made an anti-Semitic remark, however, Sears was not able to place the time that this conversation occurred.  Complainant 3 claimed she told Sears about the Respondent’s inappropriate sexual conduct in May 2002.  But even if the Committee accepts that Complainant 3 spoke to Sears, Respondent did not make an anti-Semitic remark until August 26, 2002, according to Complainant 3’s own testimony.  Therefore, Complainant 3’s conversation with Sears must have occurred after August 26, 2002, and not, as Complainant 3 claimed in her testimony, in May.

Even Janet Torres, who was able to corroborate some general facts concerning the telephone call between Complainant 3 and the Respondent on August 26, 2002, was unable to corroborate key allegations.  Thus, J. Torres confirmed that she received a telephone call in late August 2002, during which Complainant 3, who was extremely upset, complained about Respondent, demanded to be removed as counsel to his committee and threatened to sue the Council if not removed.  However, the details of the conversation between Complainant 3 and Respondent were not discussed with J. Torres during this conversation.  J. Torres also recalled that Complainant 3 did complain to her another time about an invitation from Respondent for dinner in a dark place, which made Complainant 3 uncomfortable.  However, J. Torres was unable to remember when this conversation occurred.

The Committee finds that an exchange did in fact occur between Complainant 3 and Respondent on August 26, 2002, that caused Complainant 3 to immediately make a complaint against Respondent and to seek to be removed from his committee. As a result of this complaint, the Speaker directed that Complainant 3 be taken off Respondent’s committee and that the matter be investigated.  However, because of Complainant 3’s testimony, both in substance and style, the Committee is unable to resolve credibility issues in her favor and remained deadlocked during its deliberations.  The Committee must find that the Complainant has proven a prime facie case before the burden shifts to the Respondent.  Therefore, the Committee could not find, as charged under Count One, that the Respondent created a hostile work environment based on sexual harassment, gender or religious discrimination for Complainant 3.

Complainant 4

The Committee credits Complainant 4’s account of her interaction with Respondent at the Black and Latino Caucus event in Albany, and also that he directed one of his staff to attempt to arrange a date for him with Complainant 4.  The Committee’s assessment was based on finding that Complainant 4 was credible.  The Committee also found that Complainant 4’s testimony was consistent, accurate and reasonable.  Further, Complainant 4’s demeanor as a witness was believable: she was candid with the Committee and willingly answered the questions presented to her.  In addition, the Committee notes that Complainant 4 has not brought a personal lawsuit against Respondent and therefore has no monetary interest in the outcome of this hearing.  Moreover, Complainant 4 did not file a formal complaint against Respondent and, in fact, only testified against Respondent in this proceeding in response to a Committee subpoena.


Respondent’s defense consisted of specific denials of having placed his hand on Complainant 4’s thigh, as well as the general claim that such an act was inconsistent with his character.  Respondent also denied that he directed one of his staff to seek a date with Complainant 4 on his behalf.   Respondent did admit to having found Complainant 4 physically attractive.  The Committee was not impressed by Respondent’s denials based upon both his testimony and demeanor during the hearing and for all the reasons set forth above.  


Although the Committee credits Complainant 4’s testimony and believes that the events occurred as she described them, the Respondent’s conduct must also be weighed against the legal standards for determining whether a hostile work environment based on sexual harassment existed.  The legal standard requires, in part, that the events were sufficiently severe or pervasive.  In the present case, Respondent undertook one instance of a physical touching, the placing of  hand on Complainant 4’s leg while asking her out for coffee.  Within a short time period – a matter of weeks – Respondent made a second, indirect attempt to go out for coffee with Complainant 4, through one of his staff.  The Committee finds that these actions were not sufficiently pervasive or severe, and consequently do not reach the legal standards for creation of a hostile work environment for sexual harassment.

COUNT TWO

Summary of Relevant Testimony

Count Two charges the Respondent with improper termination of Complainant 1 from his employ based upon her medical condition.

Complainant 1 testified that she was diagnosed with cancer in the fall 2002. By early February 2003, affected by her illness and treatment, she could no longer continue to come into the district office. For the next seven months, Complainant 1 was paid one day per week so that she could maintain her health benefits during her treatment. Tr. 9/20/04, pp. 99-101. By early September 2003, having recovered sufficiently from her illness, and with her doctor’s consent, Complainant 1 telephoned the Respondent and left a message informing him that she was well enough to return to work. In early September, not having received a response to her message, Complainant 1 went to the district office and met face-to-face with the Respondent and Chief of Staff Struhs. Complainant 1 testified that they did not discuss her health, but she did recall the Respondent suggesting that the workload would be too much for her and that she should “go collect unemployment”. Tr. 9/20/04, pp. 101-103. The Respondent never asked Complainant 1 for medical documentation of her condition at this meeting. Tr. 10/04/04, p. 43.

Complainant 1 was not sure of her employment status after her September meeting with the Respondent. Therefore, by letter dated October 13, 2003, Complainant 1 wrote to the Respondent to inform him that she was completely recovered and would return to work the following Monday, October 19, unless she heard from him before then. Tr. 9/20/04, pp. 103-104; Exhibit 32. On the date she had designated, Complainant 1 went to the district office only to find it gated and locked. She met James DeLeon outside the office, but he denied that he had the keys to open the door. Complainant 1 then sat in a friend’s car waiting for the office to open. Garnet Lewis, a friend and council aide of the Respondent, called Complainant 1 as she waited and invited her to breakfast. At breakfast, Lewis told Complainant 1 that the Respondent did not want her returning to the office because she had told people that the council member was married. Complainant 1 denied that she had been gossiping about the Respondent’s marital status and insisted on returning to the district office. Lewis said he would telephone the Respondent to let him know she wanted to speak with him. 

When Complainant 1 arrived back at the office, the door was locked, but she could see DeLeon inside through the office front window seated at his desk. She also saw the Respondent, apparently conversing on his cell phone. Complainant 1 testified that when he saw her, the Respondent merely looked at her and laughed. Tr. 9/20/04, pp. 104-106. Complainant 1 maintained that the Respondent never told her directly that she had been fired. She first found out when she asked a police officer for assistance in gaining access to the district office and the officer returned to say that he was told Complainant 1 had been fired the month before. Tr. 10/04/04, pp. 67-71.  

On direct examination, Complainant 1 testified that she was never given a performance evaluation during the time that she worked for the Respondent, but that Struhs, the Chief of Staff, was especially happy with her job performance. Tr. 9/20/04, pp. 70, 89. On cross-examination, Complainant 1 testified that the Respondent was not dissatisfied with her work in her initial role as his scheduler, but that Rachael Yoon replaced her. However, Complainant 1 related that during the latter part of her employment the Respondent was constantly complaining. Tr. 9/21/04, pp. 74, 89. Complainant 1 stated that instead of giving constituent correspondence directly to the Respondent for his signature, she was instructed to have Struhs review her work first. Complainant 1 had some concerns that her work was not being reviewed and given to the Respondent quickly enough. Prior to going on leave, she became aware that Struhs was holding fifty-seven letters that she had prepared. She was especially upset when the Respondent accused her of intentionally backdating a letter that, in fact, Struhs had been holding. Tr. 9/20/04, pp. 81-95; Exhibit 3; see also Tr. 9/21/04, pp. 85-94.

The Respondent testified that Complainant 1 was not a good employee, and specifically mentioned that she had made mistakes in scheduling appointments during the brief period that she was his scheduler. Tr. 1/03/05, pp. 291-292. He also testified that both Struhs and DeLeon were supervising her during the last few months of 2002. Tr. 1/20/04, p. 190. Regarding Complainant 1’s termination, the Respondent testified that he did not fire her in January 2003 because she had become very ill. He wanted to be “nice” because Complainant 1’s sister had worked on his campaigns. After consulting with someone in the Council’s Administrative Services Division, Respondent kept her on the payroll one day a week so that she could continue to collect her benefits. When she wanted to come back to work several months later, however, he knew it was time to terminate her. Tr. 1/03/05, pp. 285-287; Exhibit 26.

The Respondent testified on cross-examination that he learned that Complainant 1 lacked a great many office skills after her first few days in the office in January 2002, but that when she left the office in February 2003 it was because of her medical condition, not because of the quality of her work. Although Complainant 1 ranked at the bottom of his staff in terms of her office skills, the Respondent kept her on for almost two years. He testified that he sat down with Complainant 1 and went over her deficiencies, but he could not recall the details of these conversations. Tr. 1/20/05, pp. 203-206. The Respondent testified that he was unaware that Struhs was holding a large amount of Complainant 1’s draft correspondence or that he gave fifty-seven letters to DeLeon when the latter became Complainant 1’s supervisor in January 2003. Tr. 1/20/05, pp. 192-193, 197. Complainant 1 never complained to him that Struhs was holding her work too long. Id. The Respondent conceded that Struhs and DeLeon were in charge of reviewing Complainant 1’s work and that errors were their responsibility. He said that he gave Struhs a serious warning about the mistakes in Complainant 1’s correspondence. Tr. 1/20/05, p. 200.

On re-direct examination, the Respondent stated that after Complainant 1 had been on a leave of absence for nine months, he simply did not want her returning to the office, so he terminated her. Tr. 1/24/05, p. 39.

James DeLeon testified that Complainant 1’s first assignment was as the Respondent’s scheduler, but due to mistakes in scheduling events and misplaced invitations she was assigned to handle constituent complaints. DeLeon, who also handled constituent complaints, said that Complainant 1 could not write a grammatically correct letter, did not know how to use a fax machine or photocopier, rarely recorded her work on a constituent complaint as required, and failed to write follow-up correspondence in a timely fashion.
 Tr. 12/01/04, pp. 164-168; 12/10/04, p. 178. 
DeLeon testified that when the Respondent discovered mistakes in Complainant 1’s correspondence, he directed Struhs to review letters before they were submitted for the Respondent’s signature.
 When Struhs became too busy with other work, DeLeon became responsible for reviewing Complainant 1’s correspondence. DeLeon also conceded that Struhs should have corrected any mistakes in the correspondence prepared by Complainant 1 after October or November 2002. Tr. 12/09/04, pp. 107-108; 143-145; 12/10/04, p. 47.

DeLeon confirmed on cross-examination that Struhs had been sitting on a large number of Complainant 1’s letters. When DeLeon became Director of Constituent Services in early January 2003, Struhs handed over a stack of these letters to him. Tr. 12/09/04, pp. 163-165. DeLeon stated that he assumed Struhs had already reviewed these letters because they were somewhat dated, so he put them in the Respondent’s in-box without reviewing them himself. He could not explain to the Committee why he thought Struhs would have given him the letters if they had already been reviewed instead of giving them directly to the Respondent himself.
 Tr. 12/10/04, pp. 48-50. DeLeon admitted that Struhs was the cause of some of the delay in Complainant 1’s constituent correspondence being presented to the Respondent. Tr. 12/10/04, pp. 53-54. DeLeon conceded that Struhs failed to properly supervise Complainant 1’s work. Tr. 12/10/04, pp. 143-144. On re-direct examination, DeLeon attempted to shift blame for delayed correspondence back to Complainant 1 by stating that she waited thirty days to write a thirty-day follow-up letter. Tr. 12/10/04, pp. 119-120. 

DeLeon also admitted that his testimony regarding Complainant 1’s failure to do follow up was only based on what he had been told. Tr. 12/09/04, pp. 158-159.  DeLeon was made Complainant 1’s supervisor in January 2003, but because she went on medical leave soon hereafter, he supervised her for less than a month. Tr. 12/10/04, pp. 34-36, 46-52, 54. Furthermore, although DeLeon testified that Complainant 1’s work contained grammar mistakes, when his own work, replete with grammatical errors, was shown to him, DeLeon merely said, “I’m not an English major.” Tr. 12/10/04, p. 77.

DeLeon testified that Complainant 1 was incompetent from her first day on the job. He thought that Complainant 1 was allowed to stay and the Respondent gave her “extra slack” because she and her sister had helped the Respondent on his political campaigns. Tr. 12/10/04, pp. 144-145.  DeLeon testified that he did not know why Complainant 1 was fired, but that comments she allegedly made regarding the Respondent’s marital status during the 2003 campaign were a catalyst for her termination. Tr. 12/10/05, p. 179.

DeLeon testified that he was present when the Respondent read Complainant 1’s October 13, 2003, letter in which she stated that she would be returning to the office. The Respondent asked DeLeon how someone, if terminated, was going to come back to work. Although he was her direct supervisor, DeLeon did not know when or how Complainant 1 had been terminated. Tr. 12/06/04, pp. 237-240.

Charmaine Gibson testified that before the Respondent took office in 2002, he told her that he was going to hire Complainant 1 because she and her sister had worked hard on his campaign. Gibson advised the Respondent that Complainant 1 did not have adequate office skills and suggested that he find her another job. The Respondent hired Complainant 1 anyway. Gibson testified that initially, when the entire staff was working at the 250 Broadway office, Complainant 1 would do little more than make popcorn and photocopy papers. According to Gibson, she attempted to assist Complainant 1 by helping her on the computer, showing her how the photocopier worked, and reviewing a few of her letters and making suggestions. Tr. 12/20/04, pp. 26-30. 

Gibson testified that after Complainant 1 went on medical leave, the Respondent received telephone calls from residents of Rochdale Village who said that Complainant 1 was gossiping about his private life. The Respondent told Gibson that he did not feel comfortable having Complainant 1 come back to work for him after she had spread rumors about him. He wanted to terminate her immediately, but Struhs said it was not a good idea to let her go then and that the Respondent should speak to her first. Tr. 12/20/04, pp. 46-47. 

On cross-examination, Gibson testified that she spoke to one or two people who telephoned the district office to ask if it were true that the Respondent was married to an Asian. The callers did not indicate that Complainant 1 was the source of their information. Tr. 1/03/05, pp. 68-79. The one person who spoke to Gibson in person regarding the rumors circulating about the Respondent’s spouse did not specifically name Complainant 1 as the source of his information. Tr. 1/03/05, pp. 83-97.  Moreover, Gibson was aware that Newsday published several stories on the Respondent’s personal life around the time of these phone calls and that these articles could have been the source of the callers’ information.
 Tr. 1/03/05, pp. 68-79; Exhibits 43, 44.

Count Two Discussion

Count Two charges the Respondent with improperly terminating Complainant 1’s employment based on her medical condition. Specifically, the Respondent is alleged to have judged, without benefit of medical information, that Complainant 1 was not strong enough to return to work from her cancer treatment in September 2003, and to have dismissed her for this reason.

Section I of the Speaker’s Policy compels all council members and Council staff to comply with federal, state and city laws that prohibit discriminatory employment actions against any individual based on his or her actual or perceived disability.
 Unless the employee’s disability precludes him or her from performing the essential functions of the position with reasonable accommodations, the disability is irrelevant to the job and can form no basis for an adverse employment action. Miller v. Ravitch, 60 N.Y.2d 527, 532, 470 N.Y.S.2d 558, 560 (1983).  

Courts have held that employment discrimination may not be based on a history of cancer, see Burris v. City of Phoenix, 179 Ariz. 35, 40, 875 P.2d 1340, 1345-6 (Ariz. Ct. App., 1993), and that an employer has a duty to make reasonable accommodation to an employee who has a cancer-related medical condition. Fisher v. Superior Court of the City and County of San Francisco, 177 Cal. App.3d 779 (Cal. Ct. App., 1986). But simply having cancer or receiving treatment for this disease does not necessarily constitute a disability. Sirotta v. New York City Bd. of Education, 283 A.D.2d 369, 370, 725 N.Y.S.2d 332, 333 (1st Dept. 2001).  In Sirotta, the Court held that plaintiff’s cancer and attendant operations were not a disability under federal, state and city law because “they did not substantially limit her in a major life activity” as evidenced by her physician’s statement that she was ready to return to work on a full-time, regular basis. Id. 

To establish that a complainant has been improperly discriminated against because of a disability, it must be demonstrated that: (1) there is a disability; (2) the disability does not preclude the complainant, with reasonable accommodation, from performing the essential requisites of the job; and (3) the complainant suffered an adverse employment decision as a result of discrimination. U.S. Airways, Inc., v. Barnett, 535 U.S. 391, 412-13, 122 S.Ct.1516, 152 L.Ed.2d 589 (2002). Where a prima facie case for disability discrimination is made, the employer is obliged to articulate non-discriminatory reasons for the adverse employment action, which may then be disproved by the Complainant as mere pretext. Monette v. Electronic Data Systems Corp., 90 F.3d 1175, 1185 (6th Cir. 1996).

As a preliminary matter, it must be noted that Complainant 1 does not claim that she was disabled when she wanted to return to work in September. In her October 13, 2003, letter to Respondent (Exhibit 32), she wrote, in part, “I feel as well now as I ever did and I am eager to return to work immediately. My doctors feel I am ready to return to work now.”  Consequently, consistent with Sirotta, supra, it does not appear that Complainant 1 was disabled under federal, state and city law insofar as she declared herself, apparently with her doctors’ endorsement, healthy and ready to return to work without the need for any accommodation.

The Respondent, for his part, argued that he terminated Complainant 1 for one of two reasons: (1) Complainant 1 was an unskilled and incompetent employee who failed to produce her correspondence accurately or timely; and/or (2) Complainant 1 gossiped about the Respondent’s marital relations in the community, contrary to his wishes. The Respondent, DeLeon and Gibson all testified in support of these non-discriminatory grounds for Complainant 1’s termination. 

Regarding Complainant 1’s work performance, the Committee notes that the same three witnesses also testified that DeLeon and Chief of Staff Struhs failed to adequately review and correct grammatical errors in Complainant 1’s work, and that Struhs’s unexplained delay in reviewing Complainant 1’s work was a significant factor in her written work not being presented to the Respondent in a timely manner. All three  witnesses also testified that it was well known at the time Complainant 1 was hired that she lacked even the most rudimentary office skills. Complainant 1, as DeLeon and Gibson testified, was hired because she and her sister had worked on the Respondent’s campaign, and Complainant 1 was being rewarded for that contribution.   Consequently, insofar as Complainant 1’s lack of office skills was known at the time of her hire, she was retained for over a year, and she was not, in fact, hired for her office skills, but as a political reward, the Committee has difficulty accepting that poor performance motivated Complainant 1’s termination in September 2003.  This is especially the case given that the record establishes that the entire district office staff suffered from the same lack of skills ascribed to Complainant 1.

Regarding the Respondent’s other assertion, Gibson’s and his own testimony make it clear that his belief that Complainant 1 was gossiping in the community about his domestic situation was predicated on little more than supposition and rumor. Further, Respondent apparently ignored the fact that press stories on this subject were appearing contemporaneously. No matter how wrongheaded, however, the Respondent’s non-discriminatory reasons for terminating Complainant 1 may have been, the Committee does not find that they were a pretext.

Although his reasoning was not clear, it is apparent that the Respondent was not motivated by an actual or perceived disability when he terminated Complainant 1’s employment. Complainant 1 testified that when she met with the Respondent and Struhs in early September concerning her return to the office, they did not discuss her medical condition. It was only in passing, as he suggested that she “go to unemployment”, that he also told her she might not be strong enough to return to work. The Committee concludes, however, that if Respondent had been motivated by Complainant 1’s cancer condition, he would have terminated her after she exhausted her sick time and went on a leave of absence in February 2003. This he chose not to do. It was only when she expressed her desire to return to the office that Respondent, not wishing her to be in the office, fired her. In essence, the Committee finds that having kept Complainant 1 as an employee for well over six months when he could have legally terminated her, he did not act based on an improper discriminatory motive when she was finally recovered and ready to return to work. 

For the foregoing reasons, the Committee finds that the Respondent did not violate the Speaker’s Policy prohibiting employment discrimination based on disability when he terminated Complainant 1 effective September 6, 2003.

COUNT THREE

summary of relevant testimony

Count Three charges Respondent with improper termination of Complainant 2 as a council aide in retaliation for her having raised allegations of harassment against him.

Complainant 2 testified that she had been afraid to complain to the Respondent regarding his treatment of her. However, on or about June 16, 2003, hoping that it would prompt a resolution of her problems in the office, Complainant 2 prepared a letter addressed to the Respondent regarding a “Harassment, Discrimination and Mental Anguish Complaint”. Tr. 10/04/04, pp. 211-222; Exhibit 14. In this letter, she advised Respondent of her belief that he had been treating her differently than similarly situated male employees; that he had degraded and treated her inappropriately; and that his actions had made the workplace intolerable and was making it difficult for her to come to work every day. Regarding her allegations of harassment and discrimination, Complainant 2 testified that she was referring, in part, to the Respondent’s constant sexual comments, touching and belittling of her, as well as to the fact that she was required to perform tasks that male staffers were not. Id.; Tr. 10/14/04, pp. 28-33.

Complainant 2 said that she emailed a copy of her June 16 letter to Speaker Gifford Miller, and handed copies to the Respondent, William Struhs and James DeLeon, who were standing near the copier at the front of the district office.
 Tr. 10/04/04, 212, 219; 10/21/04, p. 37. Shortly thereafter, Struhs came to her at her cubicle and asked what she wanted to do. Complainant 2 told him that she wanted to talk to the Respondent in order to resolve their problems. He left and then DeLeon came to her and said they should meet in the conference room. Complainant 2 was not interested in speaking to DeLeon because she expected a response to her letter from the Respondent.  Struhs then returned to Complainant 2 and told her that the Respondent wanted her to turn in her identification card and leave the premises immediately. Complainant 2 asked Struhs if the Respondent wanted to speak to her or if that was it. Struhs told her that was it—she was terminated. Whereupon Complainant 2 turned over her identity card and left the district office. Complainant 2 estimated that only ten minutes had passed between her handing copies of her complaint letter to the Respondent, Struhs and DeLeon and her being fired. Tr. 10/14/04, p. 37; Tr. 10/21/04, p. 44.

The Respondent testified that he became dissatisfied with Complainant 2’s performance as communications assistant almost immediately after she started working for him. When he complained about Complainant 2 to William Struhs, his Chief of Staff, who had recommended her for the position, Struhs said the Respondent could fire her if he were not satisfied. Tr. 1/24/05, 68-70. Respondent stated that he did not want to undermine Struhs, so he decided to keep Complainant 2 on. After two months, however, Complainant 2 was demoted to constituent aide and she was moved from an office in the rear or “executive area” of the district office to a cubicle at the front of the office. Respondent told the Committee that Complainant 2’s performance after her demotion was unsatisfactory. He stated that she began to come to work late, called in sick quite often, and was slow in producing her work. Tr. 1/05/05, pp.15-16; 1/20/05, pp. 240-241.

The Respondent denied that he received a copy of Complainant 2’s June 16, 2003, complaint letter directly from her. He testified that Struhs first showed him the letter when he came to Respondent’s office to tell the council member that he had just terminated Complainant 2 for insubordination. It was Respondent’s repeated testimony that Struhs, not he, had terminated Complainant 2; that he had not directed Struhs to fire her; and that he did not learn about Complainant 2’s complaint or her termination until after Struhs had taken this action. Tr. 1/05/05, pp. 36-38, 1/20/05, pp. 244-245. The Respondent also testified several times that he does not need a reason to terminate a staff member. Tr. 1/05/05, pp. 38, 50. He later clarified on re-direct that, although he knew he could not fire an employee for making a harassment complaint, he believed he could do so if an employee did something wrong (e.g., she was insubordinate) before or after the complaint and she was an at-will employee. Tr. 1/24/05, p. 38. Respondent also testified that he had planned on terminating Complainant 2 in advance of her submitting the June 16 complaint. Tr. 1/21/05, p. 20; 1/24/05, pp. 43.

The Respondent admitted on cross-examination that he did not rescind Complainant 2’s termination after he read her complaint letter, nor did he ever attempt to speak to her about the complaint. His explanation for his inaction was that his chief of staff runs the office and he was not going to undermine him. Tr. 1/20/05, pp. 245-247. Besides which, he testified, he did not ask Complainant 2 about her allegations because she no longer worked for him. Tr. 1/21/05, p. 8. He also stated that he did not “understand” the complaint because he knew the allegations, inasmuch as they were directed at him, were false. Tr. 1/21/05, p. 18, 39.

Additionally, Respondent conceded on cross-examination that he signed the Council Service Division’s termination notice for Complainant 2, effective June 16, 2003, after reading her complaint letter in which she raised allegations against him. Tr. 1/20/05, p. 249; 1/21/05, p. 9; Exhibit 23. Although when it was read to him during the hearing, the Respondent did not recall the specific language contained in the Speaker’s Policy barring retaliation against an employee who makes a complaint, the Respondent admitted that he had read the sexual harassment guidelines when he filled out his Council employment paperwork in 2002.
 Tr. 1/21/05, pp. 10-11. He also stated that he understood, as a general policy in any organization, a supervisor may not terminate an employee for making a harassment complaint. Tr. 1/21/05, p. 14. Yet Respondent admitted that he never referred Complainant 2’s complaint to the Council’s EEO officer, nor did he seek legal advice from anyone in the Council on Complainant 2’s termination. Tr. 1/21/05, p. 19.

James DeLeon testified that Complainant 2 was not a success as the Respondent’s press person. She misspelled Respondent’s name in a press release, and failed to follow up on matters. After two months, she was demoted to constituent aide. Tr. 12/01/04, pp. 146-147.  DeLeon related to the Committee that, in her position as constituent aide, Complainant 2 was good at writing letters, but was too slow in moving her caseload. DeLeon said that she might work all day on a file that should have been completed in fifteen minutes. Tr. 12/01/04, p. 166.   A number of Complainant 2’s constituent files were entered into evidence. Exhibits J-1 through J-14. DeLeon testified regarding a sample of these files, stating that log entries were not initialed, documents were out of order and there were time gaps in the letters. Tr. 12/06/04, pp. 188-193, 200. However, on cross examination DeLeon admitted that a main criticism of Complainant 2’s files, that she did not initial entries, was a trait shared by the Chief of Staff Struhs, Marie Normil and by DeLeon himself when he reviewed files. Tr. 12/09/04, p. 167; 12/10/04, pp. 87-99. He also revealed to the Committee that after becoming her supervisor he had only mentioned Complainant 2’s failure to initial files to her once, and he assumed blame for not supervising her more carefully in this matter. Tr. 12/10/04, p. 86.

DeLeon testified that Complainant 2 had problems with tardiness, not covering assigned meetings, submitting follow-up memoranda and following the office protocol regarding offering visitors refreshments. As a result, he wrote her several memoranda criticizing her performance and reminding her of office policy.
 Tr. 12/06/04, pp. 177-187; Exhibits 8, I-1 to I-3. However, on cross examination DeLeon admitted that when he wrote a memorandum dated May 5, 2003, reprimanding Complainant 2 for not covering a meeting, he did not know that Complainant 2 had a prior dental appointment and had submitted medical notes for the relevant date.
 Tr. 12/10/04. p. 83; Exhibits 6, 7. DeLeon also conceded that the memorandum dated February 7, 2003, he wrote to Complainant 2 for coming in forty-five minutes late failed to note that her work hours had only been changed the day before. Tr. 12/10/04, pp. 78-80; Exhibits 11 and L-1.
DeLeon testified that on June 16, 2003, after Complainant 2 handed him her complaint letter, he went to her and asked what it was about. According to DeLeon, Complainant 2 said that she could only talk about it in front of her attorney and the EEOC. DeLeon then observed Complainant 2 speak to Struhs and the two of them walk to the rear of the office. DeLeon was not sure whether Complainant 2 resigned or was fired, but she came back and immediately left the office. He did not see her again. Tr. 12/06/04, pp. 215-216, 224.  DeLeon did not think that Complainant 2’s Council termination form, which indicates that Complainant 2 was let go as part of a “staff reorganization”, was accurate. Tr. 12/10/04, pp. 66-67; Exhibit 23.

Charmaine Gibson testified that Complainant 2 wanted more sick days, at times as many as four days in one week. Tr. 12/20/04, p. 13. Gibson was not a close friend of Complainant 2’s and she did not know exactly what her medical condition was insofar as she was not Complainant 2’s supervisor. Tr. 1/-3/05, pp. 33-34. The Respondent told Gibson that Complainant 2 was suspended for one week, and later her salary was reduced. However, Gibson admitted that she generally learned about things that were going on in the office by eavesdropping on office conversations. Tr. 1/03/05, pp. 43-44. Complainant 2 asked Gibson why she thought her salary had been reduced. Gibson did not know, but told the Committee that she suggested that Complainant 2 look for a new job. Complainant 2 responded that she had bills to pay. Tr. 12/20/04, pp. 23-24. Gibson did not have any relevant information regarding Complainant 2’s termination. She thought Complainant 2 had quit. Tr. 12/20/04, p. 48. 

Count Three Discussion

Count Three charges the Respondent with the retaliatory termination of Complainant 2 on June 16, 2003, in violation of the Speaker’s Policy. Section I of the Speaker’s Policy, in pertinent part, provides that retaliation against a person who files a discrimination or sexual harassment complaint is prohibited by federal, state and city law, and will subject the offender to disciplinary action. See 42 U.S.C. § 2000e-3(a); NY Executive Law § 296(1)(e); and Administrative Code § 8-107(7). The Speaker’s Policy specifically states, “no Council Member or person employed by the council shall be discharged … on the ground that he or she filed a complaint, testified or otherwise assisted in any proceeding or investigation relating to allegations of discrimination and harassment.” Section I (Emphasis supplied).

To establish that a prohibited retaliation has occurred, it must be proven in the first instance that: (1) a complainant engaged in activity protected under the Speaker’s Policy; (2) he or she suffered an adverse employment action; and (3) there was a causal connection between the protected activity and the adverse employment action. See Cardenas v. Massey, 269 F.3d 251, 263 (3rd Cir. 2001); Cain v. Blackwell, 246 F.3d 758, 760 (5th Cir. 2001). The alleged retaliator may overcome a presumption of retaliation by demonstrating a legitimate, non-discriminatory reason for the adverse employment action. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802, 935 S.Ct. 1817, 36 L.Ed.2d 668 (1973). However, this will avail the retaliator little if it is established that the purportedly legitimate, non-discriminatory basis for his adverse employment action is merely a pretext for his retaliation. Id. at 805.

The record in this proceeding clearly establishes that Complainant 2 engaged in a protected activity under the Speaker’s Policy by delivering her Harassment, Discrimination and Mental Anguish Complaint to the Respondent and her supervisors Struhs and DeLeon. Thereafter she was terminated from her employment. Causality is established by the proximity in time between her submission of her complaint and her termination.

Respondent raised three defenses in response: (1) he was preparing to terminate Complainant 2 when she served her complaint; (2) Struhs terminated Complainant 2 without his knowledge, and (3) Respondent took no remedial action after the fact because Complainant 2 had been fired for insubordination and he knew her complaint to be meritless.

With respect to Respondent’s first defense, he proffered no evidence other than his own unsupported assertion. Although the record is replete with employment actions demonstrating the Respondent’s dissatisfaction with Complainant 2 —two one-week suspensions in May and a salary reduction effective in early June—these prior disciplinary acts do not necessarily demonstrate that they were precursors to a further adverse employment action, i.e., Complainant 2’s termination. On the other hand, the fact that Complainant 2 was discharged from her position within approximately ten minutes of submitting her complaint plainly demonstrates that Respondent’s “legitimate, non-discriminatory reason” was an impermissible pretext for his retaliatory termination of Complainant 2. 

Respondent’s assertion that Struhs fired Complainant 2 before he either saw her complaint or knew of the termination simply strains credulity. The Committee credits Complainant 2’s testimony that after she distributed her complaint to the Respondent, Struhs and DeLeon, Struhs had a brief conversation with her and then returned to tell her that Respondent wanted her to turn in her identification and leave the district office. Further, it is not consistent with what the Committee has been told regarding Struhs’s sponsorship of Complainant 2 and the Respondent’s rigid management of the office, that Struhs would have taken such serious action without consulting with the Respondent. This is especially the case when Respondent, by his own admission, was in the office at the time. In any event, even if Struhs had precipitately fired Complainant 2 on his own authority, Respondent endorsed his action by not reinstating Complainant 2, choosing instead immediately to submit her termination notice to the Council’s Administrative Services Division.

The Respondent’s argument is unavailing that he did not have to address Complainant 2’s termination because, first, he knew her allegations against him were groundless and, second, Struhs fired Complainant 2 for insubordination, not for having filed a discrimination and harassment complaint. The Speaker’s Policy does not limit protection to those who establish a violation of the Policy and applicable federal, state and city discrimination laws. The Speaker’s Policy also protects those who file a complaint. See Speaker’s Policy, § I; compare with Ogden Services Corp., 257 A.D.2d 101, 104, 692 N.Y.S.2d 220, 223 (3rd Dept. 1999) (“Plaintiff need not establish defendant’s violation of the [state’s Human Rights Law] in order to prevail on her claim of retaliation.”) 

Moreover, the Committee does not accept Respondent’s characterization that Struhs’s fired Complainant 2 for insubordination. It is abundantly evident that Struhs spoke to Complainant 2 regarding her complaint. (Even the Respondent acknowledged that Struhs showed him Complainant 2’s complaint as he was informing Respondent that he had just discharged Complainant 2, thus linking the two.) Pursuant to the Speaker’s Policy, Struhs was not authorized to discuss Complainant 2’s complaint with her.  Speaker’s Policy § I.A.3. His sole responsibility upon learning of Complainant 2’s complaint was to inform a designated counselor or the Policy and Procedure Counsel immediately. It is the very outcome that the Respondent raises as a defense that the Speaker’s Policy sought to eliminate by protecting complainants from questioning, not to say badgering, by their supervisors when they raise allegations of harassment and/or discrimination. Therefore, the Committee rejects Respondent’s assertion that when a council member or a supervisor is alleged to have violated the Speaker’s Policy, a subordinate may terminate the complainant for refusing to discuss the allegations. This outcome would make a complete mockery of any harassment and discrimination policy, and would only serve to chill an employment policy that encourages personnel to report inappropriate conduct through designated, responsible channels.

Additionally, the Committee accepts that, as the Respondent repeatedly stated in his testimony, he could have terminated Complainant 2, an at-will employee, without stating a reason. It is equally certain, however, that Respondent could not fire her for a reason prohibited by the Speaker’s Policy and applicable federal, state and city laws. See Miller, 60 N.Y.2d at 530, 470 N.Y.S.2d at 559 (probationary employee who could be fired without a hearing or stated cause could not be terminated because of heart condition disability in violation of Executive Law §296). Finally, although the Respondent’s defense to this charge is predicated on actions by William Struhs, the Respondent failed to call Struhs as a witness.  

The Committee concludes that the Respondent, in fact, did terminate Complainant 2 for a retaliatory reason in violation of the Speaker’s Policy.

COUNT FIVE

summary of relevant testimony

Count Five charges the Respondent with improper use of public resources insofar as he caused Complainant 1 to perform work outside her official scope of employment for his private benefit.

Complainant 1 testified that during the month of January 2002, after the Respondent hired her as a council aide, he frequently directed her to perform housecleaning chores in his home. Complainant 1 related that beginning in early January she would drive to his house early in the morning at least three times a week so that they could then drive in together to the 250 Broadway office or to a morning meeting. She would generally arrive at his house between 6:45 and 7:30 a.m. The second time she went to his house to meet him, the Respondent instructed her to enter through the rear or kitchen door. When she entered the kitchen, the Respondent directed her to wash the dirty dishes in the sink because he had friends coming over later. Complainant 1 asked if this were part of her duties, to which the Respondent replied that everything was part of the job description. Tr. 9/20/04, pp. 38-39. Complainant 1 testified that she was ordered to clean the house almost every time she went to the Respondent’s home.  On at least four occasions she was asked to vacuum. On one occasion she was asked to clean the bathroom because the Respondent did not like to clean the bathroom or the bathtub. Tr. 9/20/04, pp. 40​​-41. She also had to dust the house and pick up garbage in the backyard. Tr. 9/21/04, pp. 111-115. Complainant 1 stated that she told then Chief of Staff Colin Moore, her friend Jimmy Fonsville and her sister Cynthia Windet that she was being asked to clean the Respondent’s house. Tr. 9/20/04, p. 43. The Respondent ceased asking her to come to his house at the end of January because, he told her, he was upset that Complainant 1 was telling people he was married. Complainant 1 also thought he ceased asking her to come to his house because she had seen police officers there one morning.
  Tr. 9/21/04, p. 117.

On as many as six separate occasions, Respondent required Complainant 1 to take his clothes to the dry cleaners and to pay for the service. Tr. 9/20/04, pp. 53-58.  

Furthermore, Complainant 1 testified that on many occasions in January 2002, the Respondent took Complainant 1 to his private business office in Flushing. While at this location, she would deal with matters unrelated to her employment by the Council. Among other assignments, she dealt with the Respondent’s commercial office gas, electric and other bills. The Respondent asked her to call the gas company because he was in arrears. She also drafted letters for him. She did not complain to anyone about having to do this non-city work because he was her boss. Tr. 9/21/04, pp. 134-141.

The Respondent denied that he regularly required Complainant 1 to wash dirty dishes and to perform other menial domestic tasks. He also denied that he justified these chores when she objected by saying that everything was her job.  Tr. 1/03/05, p. 281.

James DeLeon testified that he never heard any female staffers complain that they had to clean the Respondent’s house. Tr. 12/01/04, p. 153.  However, he did acknowledge that Complainant 1 was going to the Respondent’s house at the beginning of 2002 to drive into work with him. Tr. 12/09/04, p. 188.

Count Five Discussion

Count Five charges the Respondent with violating § 1116 by directing Complainant 1 to perform personal services for him during the workday, which were not part of her official duties. 

Charter § 1116, in pertinent part, makes it unlawful for any council member or other officer or employee of the City to “willfully violate or evade any provision of law relating to such officer’s office or employment.” Section 1118 of the Charter prohibits an officer or employee of the City from detailing or causing any officer or employee of the City “to do or perform any service or work outside of the public office, work or employment of such officer or employee.”
 

As discussed by the Committee under Count One, the Committee finds, based on her credible testimony, that Complainant 1 was directed by the Respondent, while in his employ as a council aide, to perform personal services for him. Specifically, the Committee finds that on as many as six occasions between January and April 2002 the Respondent required Complainant 1 to carry his clothes to the dry cleaners and to pay for the cleaning services. Further, the Committee finds that during January 2002 the Respondent directed Complainant 1 to perform housecleaning assignments at his home in the morning before they would drive together to the Respondent’s 250 Broadway offices. Complainant 1 performed these chores, which were not part of her employment as a Council and City employee, and Respondent’s assertions to the contrary notwithstanding, as many as three times a week for an entire month.

Distinguishable from the charge contained in Count One for gender-based hostile work environment, the charge contained herein is not dependent on frequency or pervasiveness. A one-time violation is sufficient to support a finding.  However, the frequency with which the Respondent required Complainant 1 to perform these personal services makes it clear that the violation was willful and not the result of accident or misunderstanding.

Therefore, the Committee finds that the Respondent violated a provision of law relating to his office by directing and requiring Complainant 1 to perform personal services for him that were not a part of her official employment in violation of Charter § 1118. Consequently, the Respondent is in violation of Charter § 1116.  

� The Speaker’s Policy was superseded by the Speaker’s Policy Directive on Discrimination and Harassment issued February 20, 2004, which in turn was superseded by the current Speaker’s Policy Directive on Discrimination and Harassment issued on May 14, 2004.  The 1994 Speaker’s Policy was in effect at the time of the incidents alleged by the four complainants and is applicable to this proceeding.





� Complainant 1, Complainant 2, Complainant 3, Janet Torres, A. Gifford Miller, Speaker; Council Member Helen Sears, Council Member Margarita Lopez, and Complainant 4.


� Jay Damashek, Chris Policano, James DeLeon, Priestley Taylor, Eric Lane, Marilyn Fields Crown, Stanley Chandler, Council Member Felder, Susan Slater, Thomas McMahon, Lt. Zaino, B. Semple, Betty Boykin, Eugenia Valle, Sandy Ellen, Marie Normil, Council Member Koppell, Forrest Taylor, Charmaine Gibson, and Respondent.     


� By letter dated March 28, 2004, the Committee reiterated its request that DOI investigate and report on the allegations of Respondent’s improper use of staff to perform non-city functions.  The Committee requested a DOI response by June 7, 2004.  DOI Commissioner Rose Gil Hearn responded by letter dated June 4, 2004.  However, this communication only confirmed that DOI had received a referral from the Council to investigate Respondent’s use of staff to perform “menial tasks” at his home.  Hearn further stated that DOI would be unable to respond to the Committee by the requested June 7, 2004 date.  As of the release of this report, DOI has not provided a response to the original Council referral.


� ADR/JAMS produced two additional reports for the Council.  One report was an institutional review of the Council’s responses to claims of harassment/inappropriate behavior, which included a general evaluation of Council harassment/discrimination policy.  The second report was a review of allegations made by Complainant 3 against Thomas McMahon, then General Counsel for the City Council.  These reports were not initially part of the Committee’s review of the allegations against Respondent.  However, both reports, together with the first three, were provided to Respondent by the Committee for use in preparing his defense.  


�Council Member Phil Reed eventually chose not to participate in the hearings for reasons unrelated to the subject matter of the proceedings.  Council Member Reed’s absence commenced before the Committee heard its first witness on September 20, 2004.  He did participate at the stage when charges were voted.  His absence reduced the number of participating members to eight.  Quorum requirements remained at six Council Members throughout the hearing.


� The Respondent is charged with creating a hostile work environment, which does not require that there be either a reward or retaliation connected to the sexual conduct or discriminatory action.  However, Complainant 1 testified that she believed that the Respondent’s treatment of her that night was a reaction to her rejection of his sexual advance earlier that day.


� Complainant 1 testified that on the next workday the Respondent berated her for being incompetent, unable to write and for being a “dummy”. Tr. 9/20/04, pp. 82-84. 


�Complainant 2 testified that on her first day of work she reported to the Respondent’s house. On entering the house, Complainant 2 observed that it was generally untidy. The Respondent told Complainant 2 to sit down, take her shoes off and relax. Respondent sat down opposite Complainant 2 and commented repeatedly that he needed a house cleaner, all the while looking from Complainant 2 to a vacuum cleaner that was nearby. Complainant 2 told the Respondent that she was not there to be his maid. Tr. 10/04/04, pp. 141-163.


� Complainant 1 testified that on one occasion, as they were coming from City Hall, the Respondent went to his van, took some clothes from the vehicle and thrust them at her, saying “Take these to the cleaners.” Complainant 1 described the two dry cleaning establishments the Respondent directed her to, one at Murray and Greenwich Streets and the other located at Warren Street and West Broadway. Photographs of these two establishments were identified and admitted as Exhibits 1-A, -B and –C, and 2-A and -B.


� Complainant 1 testified that on one of the mornings she went to the Respondent’s house prior to the two of them driving to the 250 Broadway office together, she had found two African American police officers present when she arrived. She observed the police officers conversing with the Respondent. When the Respondent and Complainant 1 finally left the house to drive to work, the Respondent said, “Do you see what I can do? If it was two white police officers, I would go to jail. If it was one black and one white, they will pick me, but because they were two black police officers, I got off scotch-free (sic).” Tr. 9/21/04, pp. 193-194.


�The Respondent insisted that the position was “Communications Assistant” and that no one ever held the title of “Press Secretary” in his office. However, both Complainant 2 and Charmaine Gibson, who was later to hold the same position, referred to being the “Press Secretary”. 


� [Complainant 3], v. The New York City Council, U.S. District Ct. Index No. 04 Civ. 4020 (SHS) (SDNY 2004).  Plaintiff’s claims concern alleged gender discrimination based on defendant’s purported failure to pay male and female employees equal wages in violation of both Federal and State law, and also for discrimination on the basis of sex, including sexual harassment, in the terms, conditions and privileges of employment in violation of both New York State and City Law, and for unlawful retaliation against plaintiff for engaging in activities protected by both New York State and City Law.


� Testimony from both Janet Torres and the Speaker indicated that Forrest Taylor was not in the office on August 26, 2002 when Complainant 3  called to complain about Respondent.


� The Respondent testified that Complainant 1 frequently told sexually explicit jokes in the office, and that female staff members Singh and Yoon had complained. The Respondent instructed Struhs and DeLeon not to participate in these sessions. However, he admitted on cross-examination that he never spoke to Complainant 1 regarding these alleged complaints nor did he document the alleged instances. Tr. 1/20/05, pp. 213-218.


� Although Struhs figured prominently in the testimony of the Respondent and that of Respondent’s witnesses, Respondent failed to call Struhs himself as a witness.


� The Respondent testified that Congressman Meeks told him that the Queens Democratic Party wanted him dead. He then went on to state: “And I take that in every way, possible shape or form, literally and figuratively, I believe everything he said.” Tr. 1/24/05, p. 130.


� DeLeon, when asked if the Respondent made jokes or comments about the physical appearance of female staff members, stated that he did not, but Chief of Staff Struhs had once commented that Complainant 1 “must have been some looker” when she was younger. The Respondent was not present when this comment was made. Tr. 12/06/04, pp. 176-177.


� DeLeon did admit on cross-examination that the Respondent would occasionally join in office teasing of him and that this would hurt DeLeon’s feelings.  One such incident involved DeLeon becoming very upset because Complainant 1 had eaten one of his peanut butter sandwiches. He recollected that the Respondent called him a “baby”. Tr. 12/09/04, pp. 173-177.


� DeLeon also admitted on cross-examination that he did not correct Respondent’s counsel when the latter stated that DeLeon had been Complainant 1’s supervisor throughout Complainant 1’s employment. Tr. 12/10/04, pp. 42-45.


� Complainant 2 began working as the Respondent’s press secretary or communications assistant on October 8, 2002. Gibson testified that she made her own schedule as a volunteer, which may explain her not meeting Complainant 2 until the end of the year.


� Council Member Koppell, who also represented the Respondent on an Election Law matter, testified that he had limited contact with the Respondent’s community; Susan Slater declined to testify regarding the Respondent’s reputation in the community. 


� The New York City Charter, at § 45, provides that the Council has authority “to punish its members for disorderly behavior, and to expel any member, after charges and a hearing, with the concurrence of two-thirds of the council members.”  Neither the Charter nor the Council’s Rules provide specific guidance concerning actions or words that rise to the level of “disorderly behavior”.  However, the authority of a legislative body to discipline members has been held to extend to any conduct “inconsistent with the trust and duty of a member”, even if such conduct does not constitute a crime.  In re Chapman, 166 U.S. 661, 669-670 (1897).  Thus, it is for the legislative body to determine what behavior is inappropriate and deserving of sanction.


� Title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e), for example, provides that “it shall be an unlawful employment practice for an employer . . . to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race, color, religion, sex or national origin.” The State and City Human Rights Laws prohibiting unlawful discrimination in the workplace are found at Executive Law §296(1) and Administrative Code § 8-107 (1), respectively.


� Slater also assumed that when Complainant 1 said Respondent did not like black women she was expressing her own opinion as opposed to what the Respondent had told Complainant 1, i.e., that he would never marry a black woman.  See supra, pp. 15 and 17.


� Nor was Complainant 2 required to allege that the Respondent’s conduct caused her to become psychologically incapacitated. Although a victim of a discriminatorily hostile work environment must “subjectively perceive the [work] environment to be abusive,” however, “there is no need for it also to be psychologically injurious.” Harris, 510 U.S. at 21-22; see also § I.C.1.b. of the Speaker’s Policy. 


� “The conduct underlying a sexual harassment claim need not be sexual in nature as long as the conduct is directed at the employee because of his or her sex. Adopting such a standard recognizes that ‘intimidation and hostility toward women because they are women can obviously result from conduct other than explicit sexual advances.’” Trotta  v. Mobil Oil Corp., 788 F. Supp. 1336, 1349 (SDNY 1992) (quoting Hall v. Gus Construction Co., Inc, 842 F.2d 1010, 1014 (8th Cir. 1988).


� DeLeon was not motivated by concern that what Complainant 1 shared with him was untrue.  He himself conceded the Respondent’s domestic life was “messed up”.  Tr. 12/10/04, p. 166.


� After a recess was taken for the purpose of Respondent’s counsel cautioning her on the consequences of not complying with the Committee, Gibson relented and answered the question concerning who told her that someone in the office was gossiping about the Respondent’s personal relationships.  Tr. 1/03/05, pp. 88-99.


�Respondent testified that Struhs sent Complainant 1 home twice for her attire, an assertion Complainant 1 denied, but Struhs, as noted, was never produced by Respondent to corroborate this point. 





� It does not avail the Respondent that Marie Normil, a frequent visitor to his house, was not asked to perform housework. Normil testified that her father, who was an important political supporter of the Respondent, would not have stood for it. Besides which, Normil, who left to devote more time to her law school studies, obviously did not feel as dependent on her employment with the Respondent as did Complainant 1.  


� In White v. BFI Waste Services, LLC, 375 F.3d 288, 297 (4th Cir, 2004), the Court found that the harassment was sufficiently severe and pervasive to permeate the work environment where supervisors repeatedly called an African American employee by racially disparaging names. The employee, for example, was called “boy” on a daily basis.


� Five Committee Members voted against substantiating Complainant 3’s allegations; three voted in her favor.


� Respondent was not charged with quid-pro-quo harassment for his interactions with Complainant 4.  However the Committee does not believe that the facts as proven would support such a charge.  In both instances of Respondent’s sexual advances, Complainant 4 rejected the Respondent and suffered no consequences.  Complainant 4’s removal from her duties as press officer to Respondent’s committee was unrelated to her rejection of Respondent.  In fact, Complainant 4 admitted that the reason for her removal from Respondent’s committee was for an unrelated event; i.e., the unfavorable press piece about the Respondent.


� DeLeon testified that when a complaint was received unwritten office protocol required that a letter be sent to the complainant within forty-eight hours acknowledging receipt, a second letter be sent within five days explaining which agency the matter had been referred to, and follow-up letters be sent every thirty days thereafter until the matter was resolved. Tr. 12/01/04, p. 170. DeLeon stated that Complainant 1 did not follow these office procedures. Tr. 12/09/04, pp. 106-107. 


� DeLeon initially testified that there came a time when Complainant 1’s correspondence was so bad that it had to be reviewed by Struhs or him.  Tr. 12/01/04, p. 177. He later testified that Struhs was responsible for reviewing Complainant 1’s letters until DeLeon became Director of Constituent Services in January 2003.


� Included in this batch was the letter the Respondent accused Complainant 1 of improperly dating because it was dated December 17, 2002, but he only received it in January. Exhibit 3.


� These stories recounted that the Respondent was divorced from his Asian wife and had taken out an advertisement in Chinese-language newspapers explaining he obtained a divorce because his wife’s family had not accepted him because he was black. The same articles mentioned his new Asian girlfriend and his love for the Asian community. 


� A “disability” is a “physical, medical, mental or psychological impairment, or a history or record of such impairment.” Administrative Code § 8-102(16)(a); see also 42 U.S.C. § 12102 (2) and New York Executive Law § 292 (21). Administrative Code § 8-107 (1)(a) states, in pertinent part, that it is an unlawful employment practice “[f]or an employer or an employee or agent thereof, because of actual or perceived  … disability … of any person, to refuse to hire or employ or to bar or to discharge from employment such person or to discriminate against such person in compensation or in terms, conditions or privileges of employment.” 


� Complainant 2 ’s email to Speaker Miller was referred to then Counsel Thomas McMahon for response. By letter dated June 23, 2003, McMahon acknowledged receipt of Complainant 2 ’s email and urged her to contact his office with details of her complaint and to arrange a meeting. Exhibit 38. Although it was properly addressed to her, Complainant 2 testified that she never received McMahon’s letter. Tr. 10/14/04, p. 38. 


� On redirect, the Respondent testified that he had no independent recollection of having received a copy of the Council’s sexual harassment policy. Tr. 1/24/05, p. 38.


� Complainant 2 testified on cross-examination that she only received one of the four performance memoranda written by DeLeon. Tr. 10/15/04, pp. 10-12.


� Earlier, DeLeon had testified that Complainant 2 had not submitted a medical note as required. Tr. 12/01/04, p. 183.


� See footnote 11 supra.


� A violation of either Charter § 1116 or §1118 is a misdemeanor. Charter §1116 further provides that one who is convicted under this section, in addition to any other penalties permitted by law, shall forfeit his or her office or employment and is banned forever from holding office or employment under City government. A finding of violation by this Committee, or the full Council, is not a conviction pursuant to either Charter section.
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