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By Council Members Torres, Constantinides, Mendez, Richards, Treyger, Dromm, Gentile, King, Koo, Palma, Rose, Crowley, Miller, Rosenthal, Lancman, Maisel, Lander, Johnson, Menchaca, Van Bramer, Rodriguez, Levine, Kallos, Salamanca, Ferreras-Copeland, Cornegy, Barron, Koslowitz, Cohen, Levin, Grodenchik, Espinal, Reynoso, Gibson, Eugene, Vallone, Cumbo, Cabrera, Williams, Garodnick, Perkins, Chin, Vacca, Deutsch, Borelli, Ulrich and the Public Advocate (Ms. James)

..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring licensure for mold abatement, assessment and remediation work and setting minimum standards for such work
..Body

Be it enacted by the Council as follows:

Section 1. Subchapter 6 of chapter 1 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-154 to read as follows:


§ 24-154 Mold abatement, assessment and remediation work. a. Definitions. As used in this section:


Covered activities. The term “covered activities” means activities for which a licensed is required under this section.

Mold. The term “mold” means mold as defined in section 930 of the labor law.
Mold abatement. The term “mold abatement” means mold abatement as defined in section 930 of the labor law.

Mold assessment. The term “mold assessment” means mold assessment as defined in section 930 of the labor law.


Mold remediation. The term “mold remediation” means mold remediation as defined in section 930 of the labor law.

Project. The term “project” means mold abatement, mold assessment or mold remediation, of areas greater than four square feet, but does not include (i) routine cleaning or (ii) construction, maintenance, repair or demolition of buildings, structures or fixtures undertaken for purposes other than mold remediation or mold abatement.

b. License. 1. No person may:


(a) Engage in mold abatement on a project, or advertise or hold themselves out as authorized to perform such work, unless such person has a valid mold abatement license issued by the commissioner pursuant to this section;


(b) Engage in mold assessment on a project, or advertise or hold themselves out as authorized to perform such work, unless such person has a valid mold assessment license issued by the commissioner pursuant to this section; or


(c) Engage in mold remediation on a project, or advertise or hold themselves out as authorized to perform such work, unless such person has a valid mold remediation license issued by the commissioner pursuant to this section.

2. The following persons shall not be required to obtain a license under this section in order to perform mold abatement, mold assessment or mold remediation:
(a) A design professional licensed pursuant to title 8 of the education law who is performing mold abatement, mold assessment or mold remediation while acting within the scope of such person’s practice; and

(b) An owner of a building that contains at least one but no more than four dwelling units, as such term is defined in the New York city building code, or an employee of such owner, who is performing mold abatement, mold assessment or mold remediation in one or more of such units.
c. Applications; qualifications; license term. 1. Applications for licenses under this section shall be made to the department in such form and detail as shall be prescribed by the commissioner.

3. The commissioner shall by rule establish minimum qualifications for licensing under this section; provided that the commissioner shall not issue or renew a mold abatement license, mold assessment license or mold remediation license to an applicant unless such applicant:


(a) Is at least 18 years of age;


(b) Has satisfactorily completed course work approved by the commissioner or by the commissioner of the New York state department of labor pursuant to section 930 of the labor law, including training on the appropriate use and care of personal protection equipment;


(c) Paid the appropriate fees as provided in paragraph 4 of this subdivision; and

(d) For a mold assessment license or mold remediation license, submitted to the department insurance certificates evidencing workers’ compensation coverage, if required, and liability insurance of at least $50,000 providing coverage for claims arising from covered activities.

4. The commissioner shall charge and collect a fee of $340 for each initial license application and each renewal of a license except:

(a) No such fee shall be charged for an application for or renewal of a mold abatement license to a holder of a mold abatement license issued pursuant to article 32 of the labor law;


(b) No such fee shall be charged for an application for or renewal of a mold assessment license to a holder of a mold assessment license issued pursuant to article 32 of the labor law; and


(c) No such fee shall be charged for an application for or renewal of a mold remediation license to a holder of a mold remediation license issued pursuant to article 32 of the labor law.


5. The commissioner may provide by rule for a fee to be charged to and collected from each course provider for each course submitted for approval of the commissioner.


6. A license issued under this section shall be for a two-year term.


7. A license issued under this section shall not be transferred or assigned unless specifically provided by department rule.


8. (a) Where an organization has been issued a license under this section and a person thereafter becomes the beneficial owner of ten percent or more of such organization, such license shall immediately become void unless prior written approval of the commissioner or the commissioner’s designee is obtained.


(b) A licensed issued under this section to a partnership shall immediately become void upon the addition or termination of any general partner of such partnership or upon the dissolution of such partnership, unless prior written approval of the commissioner or the commissioner’s designee is obtained.


d. Practice; prohibited activities. 1. Before mold abatement or mold remediation begins in connection with a project, a mold assessment licensee shall prepare a plan for such project as described in section 945 of the labor law and provide such plan to the person for whom such work will be performed. 

(a) Such plan shall specify:

(1) The proposed commencement date of such work;

(2) The rooms or areas where such work will be performed;

(3) The estimated quantities of materials to be cleaned or removed;

(4) The methods to be used for each type of such work in each type of area;

(5) The personal protection equipment to be supplied to the individuals performing such work;

(6) The proposed clearance procedures and criteria for each type of such work in each type of area;

(7) When the project will occur in a building that will be occupied during all or part of such work, how to properly notify the occupants of such building, taking into consideration proper health concerns, including recommendations for notice and posting requirements that are appropriate for the project size, duration and points of entry;
(8) An estimate of cost and an estimated time frame for completion;

(9) Where practicable, the underlying sources of moisture that may be causing the mold and a recommendation as to the type of contractor who could remedy the source of such moisture; and
(10) Such plan may indicate that a disinfectant, biocide or antimicrobial coating will be used on such project, provided that (i) the mold assessment licensee takes into account the potential for occupant sensitivities and (ii) such plan may indicate a specific product or brand only if it is registered by the United States environmental protection agency for the intended use and if the use is consistent with the manufacturer’s instructions.
(b) At least 14 days before such work commences, such licensee shall provide such plan to the person for whom such work will be performed and to the department.

(c) The department shall promptly make each plan it receives pursuant to subparagraph (b) of this paragraph publicly available online in a searchable format.
2. A mold remediation licensee who performs or intends to perform mold remediation on a project or, if no mold remediation licensee is engaged in connection with such project, a mold abatement licensee who performs or intends to perform mold abatement on such project, shall:

(a) Prepare a work plan providing instructions for the mold remediation or abatement efforts to be performed on the project and provide such plan to the person for whom such work will be performed; provided further that such work plan shall comply with the requirements of the plan prepared for such project pursuant to paragraph 1 of this subdivision;
(b) Ensure that the project complies with such work plan;

(c) Maintain a copy of such work plan at the site of such project while such work is being performed;

(d) If the plan prepared for such project pursuant to paragraph 1 of this subdivision specifies that personal protection equipment is required for such project, provide the specified equipment to all workers who engage in such work and who will, or are anticipated to, disturb or remove mold contamination;
(e) Post at all entrances to the site of such project signs advising that such project is in progress; and
(f) Ensure that no person removes or dismantles any containment structures or materials from the site of such project prior to issuance of a written passed clearance report of a written final status report pursuant to paragraph 3 of this subdivision.
3. As soon as practicable after mold abatement or mold remediation in connection with a project, a mold assessment licensee shall:

(a) Conduct a post-remediation assessment as described in section 947 of the labor law to determine whether the site of the project is free from all visible mold, whether all work at such project has been completed in compliance with the plan prepared pursuant to paragraph 1 of this subdivision and, to the extent feasible, whether the underlying cause of such mold has been addressed so that it is reasonably certain that such mold will not return to such site;

(b) If such licensee determines that the project successfully addressed such mold, such licensee shall issue a written passed clearance report to the person on whose behalf the project was undertaken; provided that, if such licensee determined that the underlying cause of such mold had not been addressed so that it is reasonably certain that such mold would not return to such site, then such licensee shall, together with such clearance report, make a recommendation to the person on whose behalf the mold abatement or remediation was performed as to the type of contractor who could remedy such underlying cause;

(c) If such licensee determines that the project has not successfully addressed such mold, such licensee shall issue a written final status report to the person on whose behalf the project was undertaken and to the relevant mold remediation licensee or, if there is no such mold remediation licensee, the relevant mold abatement licensee, and recommend to such person on whose behalf the project was undertaken either (i) that additional actions be taken to ensure that the plan prepared pursuant to paragraph 1 of this subdivision be completed, (ii) that a new plan be prepared pursuant to such paragraph and implemented or (iii) that the underlying causes of such mold be addressed.

4. No licensee shall perform both mold assessment and mold remediation on the same project.


5. No person shall own an interest in both the licensee who performs mold assessment on a project and the licensee who performs mold remediation on such project.


6. A person required to be licensed under this section shall, in all print advertising for covered activities, include such person’s license number.

e. Recordkeeping. 1. A mold assessment licensee shall maintain a record of each mold assessment performed by such licensee in the previous seven years, including a copy of any documents prepared pursuant to subdivision d of this section.

2. A mold remediation licensee shall maintain a record of each mold remediation performed by such licensee in the previous seven years, including a copy of any documents prepared pursuant to subdivision d of this section.


3. The owner of a property that is the site of a project shall maintain a record of each project undertaken at such property during the previous seven years, including a copy of any documents prepared pursuant to subdivision d of this section and provided to such owner.

f. Security breaches; notification requirements. 1. As used in this subdivision, the terms “personal identifying information” and “breach of security” shall have the meanings set forth in section 20-117 of the code.


2. A person required to be licensed under this section who owns, leases or maintains data that includes personal identifying information shall immediately disclose to the department and the police department any breach of security following discovery by a supervisor or manager, or following notification to a supervisor or manager, of such breach if such information is reasonably believed to have been acquired by an unauthorized person.


3. As soon as practicable after compliance with paragraph 2 of this subdivision, a person required to be licensed under this section who owns, leases or maintains data that includes personal identifying information shall after any breach of security in which personal identifying information is reasonably believed to have been acquired by an unauthorized person disclose such breach to the owner, lessor or licensor of such data and to any person whose personal identifying information is reasonably believed to have been acquired by an unauthorized person; provided that such disclosure is not inconsistent with the legitimate needs of law enforcement or any other investigative or protective measures necessary to restore the reasonable integrity of the system containing such data. Disclosure required by this paragraph shall be made by at least one of the following means:

(a) Written notice to the person to be notified at such person’s last known address;


(b) Verbal notification to such person by telephonic communication;

(c) Electronic notification to such person at such person’s last known electronic mail address; or

(d) If the means described in subparagraphs (a), (b) and (c) of this section are impracticable or inappropriate given the circumstances of such breach and the identity of the person whose personal identifying information is reasonably believed to have been acquired by an unauthorized person, such disclosure may be made by a mechanism of the discloser’s choosing; provided that such mechanism is reasonably targeted to the person whose personal identifying information is reasonably believed to have been acquired by an unauthorized person in a manner that does not further compromise the integrity of such information and has been approved by the commissioner or is in compliance with department rules.

4. A person required to be licensed under this section who discards a record that includes personal identifying information shall do so in a manner intended to prevent retrieval of such information.
g. Violations. 1. Civil penalties under this section may be recovered by the commissioner in an action in any court of appropriate jurisdiction or in a proceeding before the environmental control board. Such board shall have the power to impose civil penalties provided for in this section.


2. If a court of appropriate jurisdiction or the environmental control board finds that a person has violated any provision of this section or rule promulgated thereunder, such court or board shall impose a civil penalty of $1,000 for a first violation, $5,000 for a second violation and $10,000 for a third or subsequent violation.

3. If a court of appropriate jurisdiction or the environmental control board finds that a person has violated any provision of this section or rules promulgated thereunder and (i) such violation is a fourth or subsequent violation or (ii) such violation is found by such court or board to be willful, then the commissioner shall after due notice and opportunity to be heard:

(a) Revoke or cancel all licenses issued under this section to such person and such commissioner shall not issue any new or renewal license under this section to such person for seven years from the date of the most recent finding of such a violation; and
(b) Order that any vehicles, tools or implements used in connection with covered activities by or on behalf of such person be removed or made inoperable.

4. (a) If a court of appropriate jurisdiction or the environmental control board finds that a person has violated any provision of this section or rules promulgated thereunder, the commissioner may, after due notice and opportunity to be heard:

(1) Suspend, revoke or cancel any license issued under this section.
(2) Suspend a license issued under this section to any person pending payment of a civil penalty for a violation of this section, rules promulgated thereunder or a lawful order of the department;

(3) Order that any vehicles, tools or implements used in connection with covered activities by or on behalf of such person be removed or made inoperable; and

(4) Order that such person immediately discontinue the conduct constituting such violation.


(b) If a license issued to a person is suspended under this paragraph, such person shall surrender such license to the department immediately upon receipt of the order of suspension. If such person fails to immediately surrender such license, the commissioner may, in addition to recovering civil penalties under this section, revoke such license.


5. (a) The commissioner shall order that any vehicles, tools or implements used in connection with covered activities by or on behalf of a person and removed or made inoperable pursuant to this subdivision be returned or otherwise made operable upon:

(1) Payment of all outstanding civil penalties owed by such person for violations of this section or rules promulgated thereunder and all reasonable costs for removal and storage; and


(2) Presentation of proof, satisfactory to the commissioner that (i) a license under this section has been obtained for such activities or (ii) if such person is for any reason ineligible to obtain such a license, that such vehicles, tools or implements will not be used in violation of this section or rules promulgated thereunder.


(b) It shall be a misdemeanor for any person, other than a person acting at the direction or by order of the commissioner, to return or make operable any vehicles, tools or implements removed or made inoperable pursuant to this subdivision.


(c) If the owner or other person lawfully entitled to reclaim a vehicle, tool or implement removed pursuant to this subdivision does not reclaim such vehicle, tool or implement within 90 days after the removal of such vehicle, tool or implement, then such vehicle, tool or implement shall be subject to forfeiture upon notice and judicial determination in accordance with applicable provisions of law. Upon forfeiture, the department shall, upon a public notice of at least five days, sell such forfeited vehicle, tool or implement at public sale. The net proceeds of such sale, after deduction of lawful expenses incurred, shall be paid into the general fund of the city.
h. Additional powers of the commissioner with respect to licensing. 1. The commissioner shall, as such commissioner determines necessary and appropriate and in consultation with the department of consumer affairs, establish rules:


(a) To prevent and remedy fraud, misrepresentation, deceit and unconscionable dealing, and to promote fair trade practices by persons engaging in covered activities;


(b) To require adequate disclosure by persons engaging in covered activities of the terms and conditions under which such persons perform such activities, the true names or true corporate names of such persons and applicable local, state and federal laws and rules pertinent to consumers’ interests regarding the conduct of such activities;


(c) To require that persons licensed under this section keep such records as the commissioner determines are necessary or useful for carrying out the purposes of this section, in addition to records required to be kept pursuant to subdivision e of this section;


(d) To ensure that persons licensed under this section have made appropriate financial disclosure and that the premises where covered activities will be performed complies with all applicable requirements for engaging in such activities;


(e) With respect to covered activities, to protect the health, safety, convenience and welfare of the general public;


(f) To ensure that persons engaging in covered activities do not discriminate against any person in violation of city, state or federal laws or rules;

(g) To arrange for the redress of injuries caused by violations of this section.


2. The commissioner may take the following actions with respect to covered activities and may establish procedures and practices governing such actions:


(a) Conduct investigations;


(b) Issue subpoenas;


(c) Receive evidence;


(d) Hear complaints;


(e) Take depositions after due notice;


(f) Serve interrogatories;


(g) Take testimony; and

(h) Hold public and private hearings after due notice.
§ 2. This local law takes effect 120 days after it becomes law or on the same date that local law number 38 for the year 2015 takes effect, whichever occurs later, except that the commissioner of environmental protection may take such actions as are necessary for its implementation, including the promulgation of rules, prior to such effective date.
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