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TITLE:
A Local Law to amend the New York city charter, in relation to requiring the installation of induction loops systems for certain capital projects paid in whole or in part from the city treasury and requiring the publication of public locations where such systems are available.

CHARTER:


Adds a new section 224.3 to Chapter 9.

Introduction

On March 15, 2017, the Committee on Mental Health, Developmental Disabilities, Alcoholism, Substance Abuse, and Disability Services, chaired by Council Member Andrew Cohen, conducted a hearing on Proposed Int. No. 882-A, A Local Law to amend the New York city charter, in relation to requiring the installation of induction loops systems for certain capital projects paid in whole or in part from the city treasury and requiring the publication of public locations where such systems are available. The first hearing on the original version of this bill occurred on October 22, 2015. At that time, the Committee heard from the Mayor’s Office for People with Disabilities (MOPD) on behalf of the Administration, advocates and other interested persons.

Background

The Americans with Disabilities Act (ADA)


The Americans with Disabilities Act (ADA) was introduced in Congress in 1988 and signed into law by President George H.W. Bush on July 26, 1990.
 The ADA was created to “provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.”
 The law thus established prohibitions against discrimination in employment (Title I), public services furnished by governmental entities (Title II), and public accommodations provided by private entities (Title III) with the goal of ensuring equal opportunity for persons with disabilities to participate in American life. The ADA was modeled after the Civil Rights Act of 1964 and effectively serves, together with Section 504 of the Rehabilitation Act of 1973, as an equal opportunity law for people with disabilities.
A collaborative effort between Democrats, Republicans, the legislative and the executive branches, federal and state agencies, and people with and without disabilities, the ADA was the world’s first comprehensive declaration of equality for people with disabilities. President George H.W. Bush’s statement at the signing of the ADA, “let the shameful walls of exclusion finally come tumbling down,”
 encapsulated the message of the Act: that millions of Americans with disabilities are full-fledged citizens and are entitled to legal protections that ensure them equal opportunity and access. However, despite these important protections, significant obstacles and barriers remain to full engagement in civic and social life, particularly due to inequalities that still exist in public accessibility and transportation.

The ADA provides that Title II entities, including local governments such as New York City, may not exclude qualified individuals
 with a disability, by reason of such disability, from participation in, or deny them the benefits of, the services, programs, or activities of the public entity.
 Courts have also held that Title II also prohibits actions that have the effect of discriminating against individuals with disabilities through “inaction, thoughtlessness, or equal treatment when particular accommodations are necessary.”
 Title II’s coverage is broad, and includes all governmental activities of a public entity, including those carried out by contractors.

To ensure full compliance with the ADA, the statute requires that a public entity
 employing 50 or more persons designate at least one employee to coordinate its compliance efforts and carry out responsibilities under Title II’s implementing regulations.
 These responsibilities include the investigation of any complaint made to the entity alleging noncompliance with the regulations, or an action that would be prohibited by them.
 The name, office address, and telephone number of the designated employee must also be made publicly available.
 Furthermore, covered entities must adopt and publish grievance procedures for “prompt and equitable” resolution of complaints alleging prohibited actions under Title II.
 

Assistive Listening Technology

According to a recent report by the Centers for Disease Control and Prevention’s National Center for Health Statistics, in 2014 one in six Americans aged 18 or older (16.8 percent of the population) reported having trouble hearing without the assistance of a hearing aid.
 30 million Americans (one in eight) aged 12 years or older has hearing loss in both ears, based on standard hearing examinations.
 Approximately 2 percent of adults aged 45 to 54 have disabling hearing loss, but this increases to 8.5 percent for adults aged 55 to 64, nearly 25 percent of those aged 65 to 74 and 50 percent of those who are 75 and older.
 The CDC also found a higher prevalence of hearing loss among men, particularly for those individuals over 70, with 52.4 percent of men over 70 reporting trouble hearing without a hearing aid compared with 36.2 percent of women.
 In New York City, nearly one in six (16%) adults 18 and older reported hearing difficulties such as hearing loss or ringing in their ears.
 Hearing problems were more prevalent among New Yorkers 45 and over (22%) than individuals aged 18-44 (10%).
 Across the five boroughs, 57,019 individuals self-identified as having serious hearing difficulties.
 

Hearing loss, which often occurs gradually and goes untreated for many years, can have devastating consequences for the individual. Due to difficulties communicating with and understanding others, many individuals with hearing loss become socially isolated, a circumstance linked to depression and increased risk of death from an illness such as heart disease.
 Furthermore, according to the New York Times, dementia and Alzheimer’s disease are major risks associated with hearing loss.


Despite the significant number of Americans who experience hearing trouble, less than a quarter (22 percent) of those experiencing hearing difficulties has ever used a hearing aid.
 The frequency of hearing aid use increased as individuals aged, with 42 percent of adults 70 or over reporting having used one.
 Only 9 percent of adults reported having used assistive technology (i.e. FM systems, instant or text messages, or amplified telephones), with younger individuals representing the largest percentage of users.


With respect to individuals with hearing difficulties, the ADA Title II implementing regulations establish that a public entity must take “appropriate steps” to ensure that communications with such individuals are as “effective as communications with others,”
 but is not required to take any action that would “result in a fundamental alteration in the nature of a service, program, or activity or in undue financial and administrative burdens.”
 If an action would result in such an alteration or burdens, the entity must take other action to ensure “to the maximum extent possible” that individuals with disabilities receive benefits or services.
 The regulations further state that the public entity “shall furnish appropriate auxiliary aids and services where necessary to afford individuals with disabilities, including applicants, participants, companions, and members of the public, an equal opportunity to participate in, and enjoy the benefits of, a service, program, or activity of a public entity.”
 Several considerations are given to determining the appropriate type of auxiliary aid or service, including the method of communication used by the individual, the nature, length, and complexity of the communication involved, and the context in which the communication takes place.
 Public entities are encouraged to consult with individuals with disabilities whenever possible to determine the type of auxiliary aid necessary to ensure effective communication, but the final decision lies with the public entity so long as the chosen method results in effective communication.
 The ADA implementing regulations require that “[i]n determining what types of auxiliary aids and services are necessary, a public entity shall give primary consideration to the requests of individuals with disabilities,”
 although the ADA does not require use of the most advanced technology if effective communication occurs without it.
 Furthermore, a public entity is not required to provide personal devices to persons with disabilities.
 Public entities do not have to take any action that it can demonstrate “would result in a fundamental alteration in the nature of a service, program or activity or in undue financial and administrative burdens,” but the public entity “has the burden of proving that compliance” with the Title II regulations’ communications requirements would result in such alterations or burdens.
 


The National Institute on Deafness and Other Communication Disorders defines an assistive device as “any device that helps a person with hearing loss or a voice, speech, or language disorder to communicate.”
 Assistive listening devices (ALDs) or systems amplify certain sounds for an individual, particularly where there is distractive background noise, to allow them to more clearly hear and understand what is being said in their setting.
 Several types of ALDs are available, designed depending on the size of the location in which they will be used and the nature of the communication (i.e. a large concert performance as opposed to a one-on-one conversation). In large facilities, ALD systems include hearing loops, frequency-modulated (FM) systems, and infrared systems. All ALDs may be used with or without hearing aids or a cochlear implant.

Hearing Loops


While modern digital hearing aids enhance hearing in conversational settings, when an individual is at a distance from live speakers or recorded broadcasts, in a room whose acoustics cause a reverberation of sound, or when there is background noise in the room, sound can become inaudible and muddled to many individuals with hearing loss.
 Hearing loop (or induction loop) systems address this problem through the use of electromagnetic energy to directly transfer sound signals to hearing aids and cochlear implants equipped with a telecoil (t-coil) receiver. There are four parts to a hearing loop system: the sound source (e.g. public address system, microphone, TV or telephone), an amplifier, a thin loop of wire (either encircling a room or branching out beneath carpeting), and a receiver worn in the ears or as a headset.
 Sound is amplified and is picked up by a hearing loop receiver or t-coil receiver after traveling through the loop of wire. A listener must be within or near the loop and wearing the receiver to pick up the signal. The result is a clearer sound without as much competing background noise. 

According to the Hearing Loss Association of America, 71.5 percent of hearing aid models from major manufacturers have t-coils, and all new cochlear implant models now have t-coils.
 However, hearing loop systems work even for those without hearing aids or cochlear implants, as individuals may use portable receivers and headsets to pick up the sound.
 Hearing loop costs are dependent on the size of the space and the building design of the venue, and can range from $100-$300 for self-installed home TV loops to several thousand dollars for professionally installed loops in auditoriums or worship spaces.
 Hearing loop systems possess several advantages over other alternatives. Those venues that install loop systems have limited or no maintenance costs and do not have to purchase or maintain headphones such as those associated with FM or infrared systems. For users, loop systems enable them to benefit without using headphones (all that is necessary is to turn on their T-coil), provide sound optimized for the needs of the particular listener, and the universal technology of a loop system means that any T-coil equipped instrument user benefits in many settings. 



The Hearing Loss Association of America’s New York chapter maintains an ongoing list of venues in New York City that have been equipped with hearing loops. As of June 2016, this includes several public facilities, such as all IDNYC enrollment centers and all MTA subway station information booths and Help Points.
 Additionally, the TLC will include hearing induction loops in all new “Taxi of Tomorrow” yellow cabs,
 with a decal (designed in accordance with ADA regulations) to be displayed on the vehicle to make passengers aware that it is equipped with a loop.
 

Int. No. 882-A

Section 1 of Int. No. 882-A would add a new section 224.3 to Chapter 9 of the New York City Charter. Subdivision a of such section would provide the relevant definitions that would apply to the new section including the following terms:

Assembly area. The term “assembly area” means an assembly area, as defined in section 106.5 of the 2010 Americans with Disabilities Act standards for accessible design, in which audible communication is integral to the use of the space, except that such term shall not include classrooms in schools; facilities primarily used to deploy first responders, courthouses and outdoor facilities such as athletic fields and stadiums.

Baseline construction cost. The term "baseline construction cost" means the total cost of a proposed capital project not including the cost of installing an assistive listening system.

Capital project. The term "capital project" means a capital project as defined in section 210 of this chapter that is paid for in whole or in part from the city treasury.

Subdivision b of section 224.3 would require each capital project that would involve the construction or reconstruction of one or more assembly areas and that would have an estimated baseline construction cost of $950,000 or more, to include in the project’s design and construction the installation of an induction loop assistive listening system, or an alternative assistive listening system that the mayor deems significantly more effective for the hard of hearing, in at least one assembly area. The legislation would also require every security, information, or reception desk used for the checking-in or the screening of people attending a meeting or event held in a looped assembly area to be equipped with microloops.

Subdivision c of such section would provide that directional signage, be provided that includes guidance to an assistive listening assembly area, including raised graphics and letters with Braille descriptors, and other signage indicating any special accessibility features must also be provided.  Further, subdivision d of such section would provide that any building containing an assistive listening assembly area to display, at the entrance, as well as at security, information, or reception area used for the  checking-in or the screening of people attending a meeting or event in such assembly area, to include the international symbol of access for hearing loss, and a “T” in the lower right-hand corner of the symbol to indicate the availability of the system or a symbol indicating that an alternative system is available. 

Subdivision e of section 224.3 would require the Mayor, or an office designated by the Mayor, to post on its website a list containing the locations of facilities with assistive listening systems at City-owned or operated facilities, including the cost associated with installation of new systems.  Such list shall be updated annually.
Subdivision f of such section would provide that the section not apply to capital projects involving the construction or reconstruction of assembly areas that are not owned by the city unless 50 percent or more of the estimated cost of such project is to be paid for out of the city treasury, provided that this exemption shall not apply to any capital project that receives $1,000,000 or more out of the city treasury.

Subdivision g of section 224.3 allows the Mayor to exempt from the provisions of this section projects accounting for up to 20% of the capital dollars in each fiscal year subject to this section for the installation of assistive listening systems if in the sole judgment of the Mayor such exemption is necessary in the public interest.  At the conclusion of each fiscal year the mayor shall report to the City Council the exemptions granted pursuant to this section, including the basis for such exemption.

Subdivision h of such section provides that the Mayor or an office or agency designated by the Mayor shall promulgate rules to carry out the provisions of this section.

Subdivision i of section 224.3 would permit the use of new technology by providing that where the Mayor determines, after consulting with experts in the field of hearing disabilities and assistive listening systems and advocates for people who are hard of hearing, that there is new technology with respect to an assistive listening system that makes such system significantly more effective than an induction loop system, the Mayor may promulgate a rule allowing the use of such system as an alternative to an induction loop system in accordance with subdivision b of section 224.3.

Bill section 2 of the legislation provides the enactment clause and provides that the local law take effect on January 1, 2018, and would apply to projects for which an application for construction document approval is filed with the Department of Buildings on and after such date.  The clause also expressly provides that prior to such effective date the Mayor or office or agency designated by the Mayor shall take all actions necessary for the timely implementation of this local law, including the promulgation of rules.

Technical correction
Finally, a technical correction was made to the bill title to insert the word "to" so as to provide that the title begins as follows:

A Local Law to amend the New York city charter, ....
Significant amendments to the legislation

The legislation was amended to amend the New York City Charter instead of the Administrative Code of the City of New York to require the installation of induction loops systems for certain capital projects paid in whole or in part from the city treasury and requiring the publication of public locations where such systems are available.  The legislation was drafted to apply prospectively to certain capital projects with an estimated baseline construction cost of $950,000 or more involving the construction or reconstruction of one or more assembly areas which shall be designed and constructed to include in at least one assembly area the installation of an induction loop assistive listening system or an alternative assistive listening system that has been determined by the Mayor to be significantly more effective for the hard of hearing than an induction loop system.  The original legislation imposed a mandated compliance date for all meeting and hearing facilities to be equipped with a permanently installed induction loop assistive listening system by January 1, 2020.  Under the amended bill, the legislation would apply to certain capital projects filed with the Department of Buildings on and after January 1, 2018.  Further, the waiver provisions that were contained in the original legislation were removed and the amended bill provides the conditions for which any exemptions to the mandated provisions may occur.  The amended legislation would also require every security, information, or reception desk used for the checking-in or the screening of people attending a meeting or event held in a looped assembly area to be equipped with microloops.  No such provision, existed in the original legislation. In addition, certain directional signage would now be required under the amended legislation, as well as other signage, indicating any special accessibility features must also be provided.

This legislation and the ADA


Int. No 882-A in no way attempts to reduce the City’s obligations under the ADA (American with Disabilities Act) to provide effective communication for people who are hard of hearing, or to comply with the requirements of the ADA Guidelines that are triggered when the City does new  construction or renovates an existing building.  The ADA does not dictate what type of assistive listening system must be used to provide accessibility.  The bill reflects the policy that the City should choose a loop system when the conditions in the bill are met.  The bill also provides exemptions from the requirement to install a loop system under certain circumstances. These are only exemptions as to the requirement to choose a loop system, they do not (and could not) exempt the City from any obligation to comply with the ADA.  The exemption would simply allow the agency performing construction or renovation to use another type of assistive listening system in circumstances where the ADA requires an assistive listening system to be installed.
Update

On March 15, 2017, the Committee on Mental Health, Developmental Disabilities, Alcoholism, Drug Abuse, and Disability Services adopted this legislation by a vote of six in the affirmative, none in the negative and no abstentions.  Accordingly, the Committee recommends its adoption.

Int. No. 882-A

By Council Members Rosenthal, Torres, Eugene, Koo, Koslowitz, Cabrera, Chin, Van Bramer, Crowley, Levin, Reynoso, Palma, Deutsch, Dromm, Menchaca, Cohen and Borelli
 

A LOCAL LAW

To amend the New York city charter, in relation to requiring the installation of induction loops systems for certain capital projects paid in whole or in part from the city treasury and requiring the publication of public locations where such systems are available.

 

Be it enacted by the Council as follows:
 

                     
Section 1.  Chapter 9 of the New York city charter is amended by adding a new section 224.3 to read as follows:

§ 224.3 Induction loop systems. a. As used in this section, the following terms have the following meanings:

Assembly area. The term “assembly area” means an assembly area, as defined in section 106.5 of the 2010 Americans with Disabilities Act standards for accessible design, in which audible communication is integral to the use of the space, except that such term shall not include classrooms in schools; facilities primarily used to deploy first responders, courthouses and outdoor facilities such as athletic fields and stadiums.

Baseline construction cost. The term "baseline construction cost" means the total cost of a proposed capital project not including the cost of installing an assistive listening system.

Capital project. The term "capital project" means a capital project as defined in section 210 of this chapter that is paid for in whole or in part from the city treasury.

b. Each capital project with an estimated baseline construction cost of $950,000  or more involving the construction or reconstruction of one or more assembly areas shall be designed and constructed to include in at least one assembly area the installation of an induction loop assistive listening system that complies with section N102 of appendix N of the New York city building code, or an alternative assistive listening system that complies with appendix N of the New York city building code that has been determined by the mayor in accordance with subdivision i of this section to be  significantly more effective for the hard of hearing than an induction loop system. Each security, information, or reception desk used for the checking-in or screening of persons attending a meeting or event held in a looped assembly area shall be equipped with microloops. This section shall not apply to a capital project involving the reconstruction of an assembly area if the estimated cost of installing an induction loop system or alternative system exceeds 5% of the baseline construction cost of the project.

c. Directional signage that includes guidance to an assistive listening assembly area, including raised graphics and letters with Braille descriptors, must be provided in accordance with section 1110.2 of the New York city building code, and other signage indicating any special accessibility features must be provided in accordance with section 1110.3 of such code.   

d. The entrance to any building containing an assistive listening assembly area and any security, information, or reception area used for the checking-in or screening of persons attending a meeting or event held in such assembly area shall display the international symbol of access for hearing loss pursuant to figure 703.6.3.3 of ICC A117.1-2009 and a “T” in the lower right-hand corner of such symbol indicating the availability of an induction loop system or a symbol indicating an alternative system if applicable.

e. No later than July 1, 2018, the mayor or an office or agency designated by the mayor shall post on its website the locations of facilities owned or operated by the city at which an assistive listening system such as an induction loop, infrared, FM, or other type of system, is permanently available or in the process of being installed, as well as which type of assistive listening system is permanently available or in the process of being installed, including the cost associated with installation of new assistive listening systems. The list shall be updated annually thereafter.

f. This section shall not apply to capital projects involving the construction or reconstruction of assembly areas that are not owned by the city unless 50 percent or more of the estimated cost of such project is to be paid for out of the city treasury, provided that this exemption shall not apply to any capital project that receives $1,000,000 or more out of the city treasury.

g. The mayor may exempt from this section projects accounting for up to 20% of the capital dollars in each fiscal year subject to this section for the installation of assistive listening systems if in his or her sole judgment such exemption is necessary in the public interest.  At the conclusion of each fiscal year the mayor shall report to the council the exemptions granted pursuant to this section, including the basis for such exemption.

h. The mayor or an office or agency designated by the mayor shall promulgate rules to carry out the provisions of this section.

i. Where the mayor determines, after consulting with experts in the field of hearing disabilities and assistive listening systems and advocates for people who are hard of hearing, that there is new technology with respect to an assistive listening system that makes such system significantly more effective than an induction loop system, the mayor may promulgate a rule allowing the use of such system as an alternative to an induction loop system in accordance with subdivision b.

§ 2. This local law takes effect on January 1, 2018, and applies to projects for which an application for construction document approval is filed with the department of buildings on and after such date, except that prior to such effective date the mayor or office or agency designated by the mayor shall take all actions necessary for the timely implementation of this local law, including the promulgation of rules.
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