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          1  COMMITTEE ON HOUSING AND BUILDINGS

          2                 CHAIRPERSON PROVENZANO: Good

          3  afternoon. Thankfully, I'm joined by Councilwoman

          4  Melinda Katz. I think all the other Council members

          5  are on sabbatical or something, I don't know.

          6                 My name is Madeline Provenzano, and I

          7  chair the Committee on Housing and Buildings. It

          8  could very well be the last one. Some folks might be

          9  very happy about that, I don't know.

         10                 Today we're having the first hearing

         11  on two bills. Intro. No. 756, which is a local law

         12  to amend the Administrative Code of the City of New

         13  York in relation to tax exemption and abatement for

         14  alterations and improvements to multiple dwellings.

         15  And Intro. No. 757, which is a local law to amend

         16  the Administrative Code of the City of New York in

         17  relation to tax exemption abatement for alterations

         18  and improvement to multiple dwellings. I read it

         19  twice, but that's what's here.

         20                 Both bills were drafted to help

         21  preserve affordable housing in New York City by

         22  specifically allowing more Mitchell-Lama

         23  developments to be eligible for the J-51 tax benefit

         24  program.

         25                 The J-51 tax benefit program is
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          2  authorized pursuant to State Law, and provides tax

          3  exemptions and abatements to encourage owners of

          4  multiple dwellings to upgrade and renovate their

          5  property.

          6                 The J-51 program has been one of the

          7  more significant mechanisms to encourage the

          8  rehabilitation and upgrading of the existing housing

          9  stock in New York City.

         10                 Recently the State Legislature

         11  enacted Chapter 275 and Chapter 279 of the laws of

         12  2005, both of which amended Section 489 of the Real

         13  Property Law.

         14                 Intro. No. 756 and Intro. No. 757,

         15  were introduced in response to the State

         16  Legislation. Intro. No. 756 would permit

         17  Mitchell-Lama cooperatives and condominiums to

         18  obtain J-51 tax benefits, provided that the

         19  Mitchell-Lama development contracts to remain in the

         20  Mitchell-Lama program for 15 years.

         21                 Intro. No. 757 would permit

         22  Mitchell-Lamas to obtain J-51 tax benefits even if

         23  improvement or alteration is financed by a grant,

         24  loan or subsidy from any federal, state or local

         25  agency, provided that the Mitchell-Lama development
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          2  contracts to remain in the Mitchell-Lama program for

          3  15 years.

          4                 The Committee expects to hear from

          5  representatives from the Department of Housing

          6  Preservation and Development, and other interested

          7  persons regarding any of these bills. Anyone that

          8  wishes to testify should sign in with our

          9  Sergeant-At-Arms and we have Joe Rosenberg who will

         10  testify and he'll introduce you.

         11                 Welcome, Joe.

         12                 DEPUTY COMMISSIONER ROSENBERG: Thank

         13  you. Good afternoon, Housing and Buildings Chair

         14  Madeline Provenzano, and Council Member Melinda

         15  Katz. I'm Joe Rosenberg, Deputy Commissioner of

         16  Intergovernmental Relations of the Department of

         17  Housing Preservation and Development.

         18                 To my right is Julie Walpert,

         19  Assistant Commissioner of Housing Supervision, which

         20  oversees jurisdiction of the Mitchell Lama Program,

         21  in addition to a great many other programs as well.

         22                 The two bills that I will be

         23  discussing today expand the City's ability to

         24  provide tax incentives to encourage Mitchell-Lama

         25  developments to remain as a source of affordable
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          2  housing.

          3                 As the condition to being authorized

          4  by the Council, both of these legislative approvals

          5  required passage in the State Legislature.

          6                 Both were significant mayoral

          7  priorities during the 2005 State Legislative

          8  session. They were passed unanimously by both the

          9  Senate and the Assembly in June and then

         10  subsequently signed into law by the Governor in July

         11  of 2005.

         12                 The first bill rectifies an archaic

         13  legislative reference that failed to recognize the

         14  importance of keeping Mitchell-Lama cooperatives in

         15  the Mitchell-Lama program.

         16                 In 1987, the State Legislature

         17  established a ban on permitting cooperatives from

         18  receiving J-51 benefits if they're assessed value

         19  exceeded $30,000 per dwelling unit.

         20                 In 1992 this cap was increased to

         21  $40,000 per unit.

         22                 The purpose of the language is to

         23  prevent what might be then construed as luxury

         24  cooperatives from using this tax incentive program.

         25                 The amendments, however, never
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          2  recognized that Mitchell-Lamas should be exempt from

          3  this ban, since the assessed value of a

          4  Mitchell-Lama unit does not reflect the true value

          5  of the apartment.

          6                 Due to the rise in assessed values

          7  since 1987, we now find ourselves in the situation

          8  where over 6,900 units of Mitchell-Lama

          9  cooperatives, mostly the Upper West Side and

         10  Manhattan, and a handful in Brooklyn Heights, are

         11  now assessed at over $40,000 per unit.

         12                 This is due to the neighborhood

         13  location of the Mitchell-Lamas, which does not take

         14  into consideration that they remain an important

         15  source of affordable housing.

         16                 We determined that the current law

         17  unfairly discriminates against such developments by

         18  not permitting them to utilize the J-51 program when

         19  making much needed repairs on upgrade -- or

         20  upgrading old aging building systems.

         21                 Intro. 756 makes a very important

         22  correction in this matter, and will allow thousands

         23  of Mitchell-Lama cooperative units to be able to use

         24  a J-51 program for the first time, or when

         25  rehabilitating their properties.
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          2                 The bill also requires that the

          3  developments remain in the Mitchell-Lama program for

          4  15 years from the date of the benefit.

          5                 The second bill Intro. 757, will

          6  allow Mitchell-Lama developments to obtain real

          7  estate tax benefits, as long as it leaves one

          8  building-wide improvement or alteration as part of

          9  the application for benefits, and if the renovation

         10  is financed with a grant, loan or subsidy from a

         11  federal, state or local entity.

         12                 Currently if a Mitchell-Lama

         13  development receives a government rehabilitation

         14  loan, it is not eligible for J-51 benefits. Only if

         15  the source of funding is private currently can

         16  Mitchell-Lamas obtain such a J-51 benefit.

         17                 We believe this is in an important

         18  correction, too, and will allow Mitchell-Lamas to be

         19  able to take advantage of federal, state and local

         20  loan programs, and therefore remain in the program.

         21  It's worth pointing out that these programs also

         22  tend to have much lower interest rates than the

         23  current private financing that might be available to

         24  these Mitchell-Lama developments.

         25                 This bill also requires the
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          2  Mitchell-Lama developments to remain in the program

          3  for an additional 15 years.

          4                 The J-51 program applies to a variety

          5  of building improvements, including but not limited

          6  to the installation or replacement of eating

          7  systems, plumbing, wiring, elevators, windows and a

          8  range of other major capital and improvements.

          9                 We believe this program is an

         10  important tool for encouraging owners to maintain

         11  and rehabilitate their property, and at the same

         12  time, enabling owners to maintain affordable rents

         13  to low- and moderate-income households.

         14                 Both of these bills will help

         15  maintain New York City's affordable housing stock,

         16  one of this Administration's major priorities.

         17                 They will spur much needed

         18  rehabilitation and at interest rates lower than the

         19  private sector finance. Many of the Mitchell-Lama

         20  developments were built in the 1960s and the 1970s.

         21  By supporting these two bills, we will not only help

         22  improve these aging buildings, but assist in

         23  reducing their carrying cost.

         24                 I want to point out, too, that this

         25  is a voluntary program. Of course, Mitchell-Lamas
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          2  have the right to take advantage of it, or may

          3  decide on a case-by-case basis not to. But this is

          4  just part of I think the consistent trend that we've

          5  seen with this Administration is not only committed

          6  to developing affordable housing but preserving the

          7  housing that we currently have.

          8                 Thank you.

          9                 CHAIRPERSON PROVENZANO: Thank you.

         10                 Melinda, do you have any questions?

         11                 COUNCIL MEMBER KATZ: No, I'm good.

         12                 CHAIRPERSON PROVENZANO: Okay, I have

         13  a list of questions here that were put in front of

         14  me, so I'm going to try and ask you some of them.

         15                 DEPUTY COMMISSIONER ROSENBERG: Sure.

         16                 CHAIRPERSON PROVENZANO: The easiest

         17  one is, how does the Administration determine what

         18  the assessed value of a Mitchell-Lama Cooperative

         19  is?

         20                 DEPUTY COMMISSIONER ROSENBERG: The

         21  assessed value is determined by the Department of

         22  Finance. It's generally a certain number per square

         23  foot based on location looking at income produced by

         24  the typical building.

         25                 And the assessment tends to be, I

                                                            11

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  believe 45 percent of the market value. This is done

          3  --

          4                 CHAIRPERSON PROVENZANO: Quite similar

          5  to any other.

          6                 DEPUTY COMMISSIONER ROSENBERG: It's a

          7  standard formula. And that actually raises the good

          8  point why we are specifically carving out

          9  Mitchell-Lamas from this prohibition here. We always

         10  felt that Mitchell-Lamas should be treated

         11  differently even if the AV is the same as perhaps

         12  other multiple dwellings that might not be governed

         13  by Article 2 of the Private Housing Finance Law.

         14                 CHAIRPERSON PROVENZANO: Okay,

         15  according to Intro. No. 757. A Mitchell-Lama

         16  development would have to enter into a binding and a

         17  revocable agreement for not less than 15 years from

         18  the commencement of J-51 benefits.

         19                 What happens if a loan is paid back

         20  before the 15-year benefit period expires, would the

         21  benefit also end?

         22                 ASSISTANT COMMISSIONER WALPERT: No,

         23  they would be required for the full 15 years. So,

         24  once they get the benefit, they're locked in for 15

         25  years. The Mitchell-Lama would have an option in
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          2  advance to decide whether or not it was worth

          3  locking in or not, and they could choose not to.

          4  They could get a loan and still choose not to. This

          5  is a voluntary program.

          6                 CHAIRPERSON PROVENZANO: Okay, some

          7  have raised a concern that the lock-in period

          8  proposed by either bill is unnecessary and

          9  unjustified; how do you respond to this comment?

         10                 DEPUTY COMMISSIONER ROSENBERG: We

         11  strongly disagree there. In addition to the policy

         12  provision, which has been embraced by every

         13  legislative body in the State, including the Council

         14  of preserving affordable housing, this is completely

         15  consistent with other lock-ins that we have.

         16                 If you take advantage of say Article

         17  8A of the Private Housing Finance Law for a rehab

         18  loan, it lasts as long as the term of the 8A loan,

         19  which is 15 to 20 years.

         20                 We think that this is a classic quid

         21  pro quo where in exchange of the tax benefit and the

         22  possibility of obtaining a one, two or three percent

         23  interest rate on a rehab loan, certainly keeping the

         24  Mitchell-Lama as a Mitchell-Lama and not as market

         25  rate housing is worth pursuing. We feel quite
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          2  strongly about this, and this was embraced by the

          3  Senate, the Assembly and the Governor, as well.

          4                 CHAIRPERSON PROVENZANO: Both Intro.

          5  No. 756 and 757 impose a 15-year time period for

          6  Mitchell-Lama development that take advantage of the

          7  J-51 tax program. If either Intro. No. 756 or Intro.

          8  No. 757 were enacted, how would the 15-year lock-in

          9  period effect a Mitchell-Lama development that

         10  performed alterations or improvements in 2006? Then

         11  performed additional alterations or improvements in

         12  another year, 2009, how many years total?

         13                 DEPUTY COMMISSIONER ROSENBERG: Well,

         14  if it started in 2006, that would be a three-year

         15  term and then in 2009 would be the 15 years

         16  following that. They're not terms that are separate

         17  and apart. It's not as though there would be a

         18  30-year term.

         19                 If you get the J-51 in 2006, and then

         20  systems replacement that's eligible, by itself that

         21  would be a 15-year term. But then if you are going

         22  to get an additional J-51 benefit for another

         23  systems replacement say in 2009, then the 15-year

         24  term would start there. So, it would be this is

         25  where I do my fifth-grade math, basically just you'd
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          2  have the --

          3                 CHAIRPERSON PROVENZANO: Another three

          4  years.

          5                 DEPUTY COMMISSIONER ROSENBERG: It

          6  would be three years plus the 15 years.

          7                 CHAIRPERSON PROVENZANO: Okay.

          8                 Well, you answered that next

          9  question.

         10                 DEPUTY COMMISSIONER ROSENBERG: That's

         11  voluntary --

         12                 CHAIRPERSON PROVENZANO: Other lock-in

         13  periods on cumulative or do they run concurrent, so

         14  they're cumulative?

         15                 DEPUTY COMMISSIONER ROSENBERG: Yes.

         16                 CHAIRPERSON PROVENZANO: Okay.

         17                 The second part of that question goes

         18  like this: The Mitchell-Lama rental development

         19  still has time remaining within the 20-year opt-out

         20  period, say two years, and that development was to

         21  avail itself of the J-51 tax program based on the

         22  provisions of Intro. No. 757. Would the 15-year

         23  lock-in period be added onto the two years, for a

         24  total of 17 years?

         25                 Or would the development nearly have
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          2  to remain in the program for 13 additional years,

          3  following the passage of the outstanding two years?

          4                 DEPUTY COMMISSIONER ROSENBERG: It's

          5  the latter of what you said. But I wanted to mention

          6  that I think that's almost hypothetical. I don't

          7  think there is any Mitchell-Lamas in the entire City

          8  that have not concluded their 20-year occupancy

          9  period. So, this is really a, this is a hypothetical

         10  issue.

         11                 CHAIRPERSON PROVENZANO: Okay. Why did

         12  you give me that silly question to ask?

         13                 ASSISTANT COMMISSIONER WALPERT: It is

         14  the latter. Deputy Commissioner Rosenberg is

         15  correct.

         16                 CHAIRPERSON PROVENZANO: Terzah said

         17  some of us deal in hypotheticals.

         18                 Do you have a breakdown of how many

         19  Mitchell-Lama developments would potentially be

         20  eligible for J-51 tax benefits under 756 and then I

         21  guess under 757?

         22                 DEPUTY COMMISSIONER ROSENBERG: Well,

         23  we have, there are 6,900 cooperative units that are

         24  currently assessed over $40,000 per unit. As I said

         25  previously, I believe they're all on the Upper West
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          2  Side. There is one or two I believe in Brooklyn

          3  Heights.

          4                 We don't have the information from

          5  the State, which would also be covered by this. We

          6  assume it's a comparable number. We can get that. We

          7  can get that to you, no problem. But it's clearly a

          8  substantial number of units that we want to have, if

          9  they're interested remain in the program.

         10                 CHAIRPERSON PROVENZANO: Okay.

         11                 DEPUTY COMMISSIONER ROSENBERG: And we

         12  also think that on the other bill that opens the

         13  doors to governmental assistance, that clearly will

         14  result in perhaps more funding streams out there

         15  where Mitchell-Lamas can determine might be

         16  appropriate for not only providing much-needed rehab

         17  and upgrade of the systems replacement, but also

         18  clearly the tax benefit.

         19                 CHAIRPERSON PROVENZANO: So, now, this

         20  passed the Senate and the Assembly in Albany

         21  apparently without too much --

         22                 DEPUTY COMMISSIONER ROSENBERG: It was

         23  passed unanimously by both houses.

         24                 CHAIRPERSON PROVENZANO: Okay.

         25                 DEPUTY COMMISSIONER ROSENBERG: And it
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          2  was subsequently passed by the Governor in July,

          3  signed into law by the Governor in July.

          4                 CHAIRPERSON PROVENZANO: And so do you

          5  or did you anticipate any problem down here? The

          6  opposition?

          7                 DEPUTY COMMISSIONER ROSENBERG: There

          8  is always some opposition to some legislation. And I

          9  think that for the most part it was embraced in

         10  Albany unanimously. I think the thing to emphasize

         11  that clearly you'll hear from people that opposed

         12  it, what I would like to say in closing is that it

         13  is voluntary. This is not a mandatory program, this

         14  is one of the many tools that we have come to come

         15  before the Council, as well as the Legislature --

         16                 CHAIRPERSON PROVENZANO: Which is kind

         17  of the key thing, is that it's voluntary. It's not

         18  being imposed on anybody, right?

         19                 DEPUTY COMMISSIONER ROSENBERG: That's

         20  correct, yes. Yes. We certainly hope that many

         21  Mitchell-Lamas take advantage of this. Perhaps some

         22  will choose not to. It's their call. And we think

         23  the lock-in is quite important, because there is a

         24  constant concern, not just among the Administration

         25  but among everyone we speak with about the loss of
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          2  affordable housing. And the Mitchell-Lama is

          3  certainly to a great extent the prime example of

          4  where people are concerned of losing this resource.

          5                 CHAIRPERSON PROVENZANO: Do you want

          6  to ask? Go head. Come on.

          7                 COUNCIL MEMBER KATZ: This may be

          8  adding to the hypothetical. What happens if a loan

          9  is paid back before the 15 years?

         10                 ASSISTANT COMMISSIONER WALPERT: The

         11  lock-in would remain.

         12                 COUNCIL MEMBER KATZ: The lock-in

         13  remains.

         14                 ASSISTANT COMMISSIONER WALPERT:

         15  Right. The same way with if an 8A loan for the

         16  Mitchell-Lama Program, there is no prepayment

         17  possibilities, particularly because there is this

         18  lock-in.

         19                 COUNCIL MEMBER KATZ: So there's no

         20  prepayment possibilities here?

         21                 ASSISTANT COMMISSIONER WALPERT:

         22  Correct.

         23                 DEPUTY COMMISSIONER ROSENBERG: That's

         24  correct. And that's consistent with our other

         25  programs too.
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          2                 COUNCIL MEMBER KATZ: It's not

          3  negotiable. I guess it's probably hypothetical, does

          4  anybody ever prepay their loans?

          5                 ASSISTANT COMMISSIONER WALPERT: No.

          6  Not a Mitchell-Lama Co-Op, an 8A program.

          7                 But just, you know, in response to

          8  what you were talking about, Chairman Provenzano,

          9  for 757, we have over 30 Mitchell-Lama Cooperatives

         10  that in the last 15 years would have had advantage

         11  of the J-51 had this been in place.

         12                 DEPUTY COMMISSIONER ROSENBERG: This

         13  is the governmental assistance.

         14                 ASSISTANT COMMISSIONER WALPERT: And

         15  they've already agreed to a 15-year lock-in.

         16                 COUNCIL MEMBER KATZ: Okay.

         17                 ASSISTANT COMMISSIONER WALPERT:

         18  There's many developments that would benefit from

         19  this.

         20                 CHAIRPERSON PROVENZANO: Okay, there

         21  not being any other Council members here, I guess

         22  there aren't any other questions. So, I thank you

         23  both very much.

         24                 DEPUTY COMMISSIONER ROSENBERG: Great.

         25  Thank you.
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          2                 ASSISTANT COMMISSIONER WALPERT: Thank

          3  you.

          4                 CHAIRPERSON PROVENZANO: We have Ed

          5  Yaker, Coordinating Council of Cooperatives.

          6                 COUNCIL MEMBER KATZ: While HPD is

          7  leaving, let me just quickly, before they go, just

          8  to say this may be the Council Member's last meeting

          9  here, so I know that she worked so closely with HPD,

         10  that I just wanted to have their audience and

         11  congratulate her for the last two years, I guess,

         12  four years that she's been the Chair of Housing and

         13  Buildings through some very difficult times. And I

         14  guess one of your legacies will certainly be the

         15  International Business Code -- Buildings Code. But

         16  she has done an outstanding job and I just want to

         17  congratulate her and wish her best for the future.

         18                 CHAIRPERSON PROVENZANO: Thank you

         19  very much. I certainly appreciate that. And thank

         20  you, HPD. We've had a great relationship. Of course

         21  there are great people at HPD, so it was easy.

         22                 MR. YAKER: I'd like to add my thanks

         23  to the Chair for her service on this Committee. I've

         24  been here before.

         25                 My name is Ed Yaker. I'm here as
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          2  Co-chair of the Coordinating Council of

          3  Cooperatives. I'm also President of Amalgamated

          4  Houses in the Bronx.

          5                 We're very pleased to see the Mayor

          6  and the City Council focusing on preserving

          7  affordable housing in the City. Many of us in the

          8  CCC have been working vigorously on this for years.

          9  We're members of affordable co-ops, we know and we

         10  meet regularly with Board members of affordable

         11  co-ops.

         12                 We're on the front lines of the

         13  effort to keep affordable cooperative housing

         14  affordable.

         15                 Our goals are the same as yours and

         16  the Mayor's.

         17                 We only learned of Intro. 756 and 57

         18  last Thursday. On Thursday, I received about four

         19  phone calls because the mail arrived at everyone the

         20  same day, and they all knew we all shared the same

         21  concerns.

         22                 Different people I've spoken with

         23  have different concerns, and we recognized that part

         24  of the problem or much of the problem comes from the

         25  original State legislation and would like to see
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          2  improvements on that end as well. When legislation

          3  passes unanimously in the State, it doesn't mean all

          4  the time that they all read it and agreed.

          5                 While the proposed legislation

          6  addresses the $40,000 question for co-ops that sign

          7  an irrevocable waiver, it doesn't address it for

          8  those who don't.

          9                 All Mitchell-Lamas have the same

         10  income limits and economic factors regardless of

         11  where in the City they are.

         12                 Why should J-51 be determined by

         13  market forces, and why should it be determined by a

         14  15-year lock-in.

         15                 Another sticking point is that

         16  15-year lock-in. Some of our members recognized what

         17  the authors had in mind and say, hey, a benefit is

         18  being offered that you don't have now. You don't

         19  want to lock-in, you don't take it, you're no worse

         20  than you are today.

         21                 For others, though, there is what I

         22  call the "irritation factor." Why a 15-year lock-in

         23  for a benefit that lasts 11 years? That's what J-51

         24  is. Why an irrevocable lock-in, as opposed to the

         25  loss of benefits if you convert?
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          2                 Rightly or wrongly, their sense of

          3  justice and fair play is offended. The votes on

          4  reconstitution in Mitchell-Lamas are likely to be

          5  close. As elected officials, you know the role that

          6  emotion can play in voting decisions. These intros,

          7  because of that lock-in, can stir emotions that

          8  won't be helpful in retaining affordable housing.

          9                 We ask that you retain the intros in

         10  Committee until the flaws can be corrected.

         11                 These intros deal with two very

         12  specific details of the entire Mitchell-Lama and

         13  affordable housing program. Some of our concerns tie

         14  into bigger and broader issues. We'd really like to

         15  see a real dialogue among those of us who live in

         16  and represent affordable cooperative housing, and

         17  those who set policy. And often we don't have that

         18  dialogue.

         19                 Our goal of maintaining affordable

         20  housing is the same. By communicating more often and

         21  more openly before legislation is written rather

         22  than after, we believe we can be more effective at

         23  achieving our common goal.

         24                 Thank you.

         25                 CHAIRPERSON PROVENZANO: Thank you,
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          2  Ed. We've been joined by Council Member Letitia

          3  James. It must be ladies' day here.

          4                 I don't know, Melinda, do you have a

          5  question? Ed jumped up so fast.

          6                 COUNCIL MEMBER KATZ: No.

          7                 CHAIRPERSON PROVENZANO: Okay.

          8                 James Garst.

          9                 You're next, Ezra.

         10                 MR. GARST: Pardon me?

         11                 COUNCIL MEMBER KATZ: Madam Chair, how

         12  many folks do we have to testify?

         13                 CHAIRPERSON PROVENZANO: We have Mr.

         14  Garst, and we have Ezra Goodman, and that's it.

         15  Unless Ezra goes on and on and on, but I understand,

         16  no, he won't. Thank you.

         17                 MR. GARST: I am James Garst. I am a

         18  member of the Board of Directors of the

         19  Mitchell-Lama Council which represents the interests

         20  of the co-ops in the program. And Ed Yaker and I

         21  have kind of divided labor here. We both have the

         22  same position on these intros, we're opposed in

         23  present form. Ed has said what I would have said,

         24  had I had his time, and I will try and supplement it

         25  with some remarks of my own.
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          2                 The point that we would like to make

          3  is that the Council has in fact established a

          4  pattern for preservation by extending the tax

          5  exemption formula for up to 50 additional years.

          6  That was Reso 388-A, which was approved early this

          7  year.

          8                 The tax exemption is available so

          9  long as a Mitchell-Lama development remains within

         10  the supervisory regimen, either by HPD or DHCR,

         11  depending on the source of the original mortgage

         12  financing.

         13                 There are no other conditions for the

         14  continuation of that tax exemption, such as a fixed

         15  period lock-in period, and if at some point the

         16  continuation of that is ended by virtue of the fact

         17  that the Mitchell-Lama, that particular

         18  Mitchell-Lama development ops out of the program,

         19  then, of course, the tax exemption formula would end

         20  and you would go to conventional taxation and all of

         21  the other benefits and provisions of Mitchell-Lama

         22  would end.

         23                 We believe that this gives us the

         24  ability to expect that any further amendments to the

         25  program intended to preserve it would follow that

                                                            26

          1  COMMITTEE ON HOUSING AND BUILDINGS

          2  pattern and the lock-in provision does not follow

          3  that particular pattern. So, that's the basis of our

          4  objections.

          5                 We're asking the Committee to hold

          6  the bill at this time, pending a resolution of these

          7  issues in the State Legislature, which has given the

          8  authorization, as has been pointed out.

          9                 Assemblymember Jonathan Bing, who is

         10  the Chair of the Mitchell-Lama Subcommittee of the

         11  Assembly Housing Committee, intends to sponsor

         12  legislation in 2006 session, which will remove the

         13  lock-in provisions that are the subject of today's

         14  hearing. And we believe that we will have

         15  considerable legislative support for that.

         16                 As has been pointed out, this went

         17  through both the Assembly and the Senate, in the

         18  last-minute rush of legislation, the last week

         19  actually, when a whole lot of things go through

         20  without a fuller examination than perhaps they

         21  deserve. So, the fact that there were unanimous

         22  votes in both houses in Albany has to be taken into

         23  account, in terms of what the legislative

         24  examination of this was.

         25                 CHAIRPERSON PROVENZANO: You mean they
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          2  do that up in Albany?

          3                 MR. GARST: Pardon me?

          4                 CHAIRPERSON PROVENZANO: You mean they

          5  do that up in Albany?

          6                 MR. GARST: Let me conclude by

          7  pointing out that, as has already been established,

          8  it deals with the government funding issues, 757. If

          9  you take an 8A loan, you're locked in by contractual

         10  agreement for the life of the loan. If you do

         11  refinancing of the mortgage that is available from

         12  Housing Development Corporation for developments

         13  that have federal aid, insured mortgages, there is a

         14  contractual 15-year lock-in. So, this requirement in

         15  757 is redundant in those cases.

         16                 The other major source of government

         17  funding is energy conservation work done by the New

         18  York State Energy Research and Development Authority

         19  and that work is in furtherance of necessary energy

         20  conservation as a matter of statewide public policy,

         21  and in these days of $60 a barrel oil, we don't

         22  believe there should be any barriers put up for that

         23  kind of work.

         24                 In addition, both of these measures

         25  impact mostly on the co-op sector. There's very
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          2  little incentive for owners of rental Mitchell-Lamas

          3  to apply for J-51, which when we passed through in

          4  the form of lower rents for the tenants, and it's

          5  not of interest to the owners. There's no incentive

          6  for them really to accept a lock-in and return for

          7  any benefit that they might make.

          8                 Finally, I would like to point out

          9  that until 1987, J-51 was deemed to be inapplicable

         10  to Mitchell-Lamas entirely. We got statutory

         11  recognition and eligibility in '87 and that was the

         12  point at which the government funding was in the

         13  State authorization. We have never had an

         14  explanation of the rationale for that, and it's the

         15  only affordable housing program which is established

         16  in private housing finance law, such as limited

         17  dividend, redevelopments and HDF corporations, which

         18  has this restriction. So, we have felt that this is

         19  not something that should be made conditional on a

         20  lock-in at all.

         21                 What we would propose is you look at

         22  this, not as preserve Mitchell-Lama, do a lock-in,

         23  we would propose the right way of looking at it as

         24  preserve Mitchell Lama and put into effect truly

         25  effective measures to do that. And we ask that the
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          2  bill be held pending a resolution of these issues in

          3  Albany.

          4                 Thank you.

          5                 CHAIRPERSON PROVENZANO: Thank you,

          6  Mr. Garst.

          7                 Questions? I just want to say we've

          8  been joined by Council Member Robert Jackson.

          9                 COUNCIL MEMBER KATZ: I wanted to

         10  point out in today's modern technology that as many

         11  of us cut and paste or copy and paste, Mr. Garp

         12  actually type-wrote his testimony, which I find very

         13  impressive. It means --

         14                 CHAIRPERSON PROVENZANO: I do have an

         15  old typewriter in my office, in case yours is

         16  running out, and we won't be using it any more so...

         17                 COUNCIL MEMBER KATZ: Very impressive.

         18                 CHAIRPERSON PROVENZANO: You could put

         19  in your bid for it.

         20                 COUNCIL MEMBER KATZ: It's true,

         21  though. We copy and paste a lot of things, he

         22  clearly wrote one of these sentences. Very nice.

         23  Thank you.

         24                 CHAIRPERSON PROVENZANO: Ezra Goodman.

         25  Last but never least.
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          2                 MR. GOODMAN: Good afternoon. I'm Ezra

          3  Goodman. I'm a member of the law firm of Szold &

          4  Brandwen, 14 Wall Street, Manhattan. We represent

          5  many limited equity co-ops, including Penn South and

          6  Amalgamated Houses.

          7                 I'm speaking in opposition to Intros

          8  No. 756 and 757, because as written, they will not

          9  fulfill their purpose of encouraging these co-ops to

         10  continue as affordable housing, and they're not even

         11  workable because of some major drafting flaws.

         12                 And I just want to point out that at

         13  the time the State legislation was introduced, no

         14  one in the industry was even told about this.

         15                 We've been after the HPD for ten

         16  years to get rid of that cap, and they kept telling

         17  us, oh, it's in the works, it's in the works, the

         18  next thing we found out now is that the State

         19  Legislation was passed under that radar screen

         20  without any consultation with anybody in the

         21  industry, and they ended up with these botched bills

         22  which would have been opposed at the State level if

         23  we had simply known about them, which we didn't.

         24                 I'm going to focus primarily on

         25  Intro. No. 756, because it is the worst of the two
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          2  bills, and illustrates the problems of both.

          3                 The bill exempts Article 2

          4  Mitchell-Lamas from the rule that luxury co-ops with

          5  an assessed valuation of $40,000 per unit cannot

          6  obtain J-51 real estate tax benefits. I fully agree

          7  with that objective. The rationale for it is well

          8  stated in the bill's legislative history, which is

          9  attached to these remarks and which the HPD also I

         10  think stated very well. The cap was expressly

         11  intended for luxury co-ops whose apartment fetch

         12  very high prices on the open market. Since

         13  Mitchell-Lama co-ops cannot sell their apartments at

         14  market value, and since they pay taxes based on

         15  shelter rent rather than assessed valuation, the cap

         16  makes no sense for this type of housing. It ends up

         17  unfairly penalizing those Mitchell-Lama co-ops who

         18  happen to be located in areas with high assessed

         19  valuations, like Chelsea, even though those co-ops

         20  are subject to exactly the same resale price

         21  restrictions as Mitchell-Lama co-ops who happen to

         22  be in areas with lower valuations.

         23                 The problem with this bill is the

         24  requirement that in order to be rid of the $40,000

         25  rule, which by everyone's account was never intended
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          2  to apply to Mitchell-Lama co-ops. The co-op must

          3  sign an agreement to remain limited equity for 15

          4  years, measured from the date on which the J-51

          5  benefits commence. And that's a very important piece

          6  of this legislation, because clearly whoever wrote

          7  it doesn't understand J-51 or pretended not to

          8  understand it.

          9                 Just so you know, in order to qualify

         10  for J-51, if you're going to do a project like

         11  windows, for example, which many of the

         12  Mitchell-Lama co-ops have done and will do, you have

         13  to file for J-51 within a certain period when you

         14  begin the project. You then have to file again when

         15  you finish the project, which could be years later,

         16  and the benefits only commence at that point  when

         17  the City actually gives you your certificate.

         18                 That could be many years from the

         19  time that you've initially planned and commenced the

         20  project.

         21                 So, with that timetable, very few, if

         22  any, Mitchell-Lamas are going to want to commit to

         23  15 years, especially if they have to sign up for a

         24  new 15-year period every time they file a J-51

         25  application. It's ridiculous. Nobody is going to
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          2  sign up for this.

          3                 Further, this language, which appears

          4  on both bills, leaves out those Mitchell-Lama co-ops

          5  who have already refinanced with the HDC and signed

          6  up for 15 years as Mitchell-Lamas in part on the

          7  promise that they will be excluded from the $40,000

          8  rule, these people will not qualify because their 15

          9  years already began.

         10                 And it fails to include limited

         11  equity co-ops under Articles 4 and 5 of the Private

         12  Housing Finance Law, such as Penn South and

         13  Amalgamated Housing.

         14                 I think that the end result of this

         15  legislation will be to actually encourage the

         16  Mitchell-Lama co-ops to leave the program on the

         17  theory that if the City is going to treat them as

         18  luxury co-ops, they might as well become luxury

         19  co-ops and rid themselves of the Mitchell-Lama

         20  resaled price restrictions.

         21                 I believe that a much more equitable

         22  solution is available, one which treats all of the

         23  limited equity co-ops fairly and which actually does

         24  encourage co-ops to stay in Mitchell-Lama insofar as

         25  the J-51 program can serve as such a stimulant.
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          2                 The legislation should apply to all

          3  limited equity co-ops, not just article two co-ops,

          4  and should tell the limited equity co-ops the

          5  following: So long as you remain in your limited

          6  equity program, be it Article 2, 4, 5 or 11 of the

          7  private housing Finance Law, you will receive the

          8  J-51 benefits of Intro. 756 and 757 without the

          9  15-year requirement.

         10                 But if you leave the program and go

         11  private, any time during the 11-year period in which

         12  you were receiving J-51 benefits that you would not

         13  have received but for these bills, the J-51 benefits

         14  will end at that point.

         15                 This will allow the co-ops that

         16  refinance with HDC to be included. It would

         17  eliminate the very high probability that few if any

         18  Mitchell-Lama co-ops will sign on for the 15-year

         19  lock-in, and there will thereby lose J-51 benefits,

         20  which they really need to effect capital

         21  improvements, and this would strongly encourage the

         22  Mitchell-Lama co-ops to continue in the program in

         23  order to maximize their J-51 benefits, which is

         24  really what these bills want to accomplish.

         25                 In short, the legislation should not
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          2  be passed by the Council in its present form. It

          3  needs to be rethought and reformulated and discussed

          4  with persons in the industry which was not done when

          5  this legislation was drafted.

          6                 Thank you.

          7                 CHAIRPERSON PROVENZANO: Thank you

          8  very much. Do we have any questions?

          9                 Okay, thank you very much. And

         10  neither of the bills is being voted on today. Word

         11  must have got out since we don't have any Committee

         12  members here. Both Intro. No. 756 and Intro. No. 757

         13  will be laid over. And since we have no more

         14  testimony, I want to thank both of my Council

         15  Members who did show up, and this very well may be

         16  our last meeting.

         17                 COUNCIL MEMBER JACKSON: Madeline, I

         18  just want to say, this may be our last meeting, and

         19  it may not be, but just in case if it is, let me say

         20  this as a colleague of yours and as a member of the

         21  Housing and Buildings Committee, I want to say that

         22  it's a pleasure working with you, and we didn't see

         23  eye-to-eye on every item, but clearly you are a

         24  leader of this Council and you are one to be

         25  complimented for giving service to the people of New
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          2  York City. And I wish you and your family all of the

          3  best. You have served I think your constituency

          4  well, and you have to be proud of what you have

          5  accomplished, and especially with the situation more

          6  recently with, what is it, the Building Code where

          7  you were supporting one and I was supporting

          8  another, the whole contention there, but I think

          9  that when people, whether you agree or disagree,

         10  especially when you disagree, if you treat each

         11  other like you want to be treated, with respect and

         12  dignity, and to use professional courtesy, then what

         13  happens is that hopefully you come together and

         14  agree by consensus, and when you have that type of

         15  attitude, it just makes it so easy to work with each

         16  other on different items going down the road.

         17                 And, so, my hat is off to you and if

         18  this is our last hearing I wish you and your family

         19  all the best. And thank you for all of your time and

         20  energy you put into it.

         21                 CHAIRPERSON PROVENZANO: Thank you. I

         22  appreciate that. And I appreciate Melinda's kinds

         23  words, too. And I wish both of you luck down the

         24  road. This meeting is adjourned.

         25                 (Hearing concluded at 1:55 p.m.)
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