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          2                 CHAIRPERSON JACKSON: Good afternoon,

          3  everyone. If you wish to speak on this particular

          4  matter, Intro. 727-A, I ask you to please sign up

          5  with the Sergeant-At-Arms on my left.

          6                 My name is Robert Jackson. I chair

          7  the Contracts Committee. This is a joint hearing of

          8  the Contracts Committee and the Economic Development

          9  Committee, and I co-chair this hearing with my

         10  colleague, Council Member James Sanders, Jr., of

         11  Queens.

         12                 And also present this afternoon is

         13  Council Member Miguel Martinez of Manhattan and Dr.

         14  Kendall Stewart, a member of the Contracts Committee

         15  from Brooklyn.

         16                 There are several hearings that are

         17  going on this afternoon, at which some of my

         18  colleagues that serve on the Contracts Committee are

         19  chairing those committees so they may be in and out

         20  during the course of this particular hearing. Joe

         21  Addabbo from Queens is in the Committee Room

         22  chairing Civil Service and Labor, and Council Member

         23  John Liu is over at 14th floor, chairing a

         24  transportation committee hearing.

         25                 Good afternoon, and welcome to this
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          2  joint meeting of the City Council's Committee on

          3  Contracts and its Committee on Economic Development.

          4                 My name is Robert Jackson, I chair

          5  the Contracts Committee, and I am joined by my

          6  colleague, as I said earlier, James Sanders, Jr.,

          7  the Chair of the Economic Development Committee. And

          8  today the Committee will consider proposed Intro.

          9  427-A, a bill that will amend the Charter to enhance

         10  the opportunities for minority and woman-owned

         11  businesses enterprises, commonly known as MWBEs in

         12  City contracting.

         13                 In January of 2005, the Council

         14  released the results of a study it commissioned

         15  regarding the participation of minority and

         16  women-owned business enterprises and City

         17  contracting, known as a disparity study.

         18                 The study was conducted by Mason

         19  Tillman and Associates, a firm with a wealth of

         20  knowledge and experience in conducting such studies.

         21                 To no one's surprise, the results

         22  indicated that MWBEs generally were not relative to

         23  their capacity and availability in the City's

         24  marketplace, they were not receiving a fair share of

         25  City contracts.
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          2                 In response to the study's findings,

          3  members of the Council's black, Latino and Asian

          4  Caucus introduced Intro. No. 727. The purpose of the

          5  study was two-fold: First, to better understand the

          6  trends with regards to MWBE participation in City

          7  procurement.

          8                 In 1991 the Council amended the

          9  Charter directing the Department of Business

         10  Services, now DSBS, to establish a program to

         11  enhance MWBE participation in the City's contracting

         12  process.

         13                 In 1992, following the findings of a

         14  disparity study, commissioned by Mayor David

         15  Dinkins, DSBS established such a program.

         16                 Unfortunately, that program, which

         17  was established by rule contained a provision that

         18  allowed the program to lapse in 1998, if there was

         19  no finding that it was still necessary.

         20                 Then Mayor Rudolf Giuliani did not

         21  conduct the required study to make such a

         22  determination and in 1998, the program lapsed.

         23                 Even before the program had lapsed,

         24  the Giuliani Administration had ceased to collect

         25  data on MWBE participation in City contracts in any
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          2  systemic or useful way.

          3                 The second reason for the study was

          4  to enable the City Council to enact legislation that

          5  would provide race conscious remedies for identified

          6  discrimination in the procurement process.

          7                 The US Supreme Court has held that

          8  governments that wish to enact legislation like

          9  Intro. 727-A, with a race-based remedies in the area

         10  of public contracting, since they involved the equal

         11  protection clause of the Constitution, may do so as

         12  a remedy for specifically identified discrimination,

         13  for which a detailed analysis, such as our disparity

         14  study, is required.

         15                 The study and the remedies set forth

         16  in this bill, follow the requirements set forth in

         17  the US Supreme Court case Croson and subsequent

         18  related cases.

         19                 The study covered prime contracts and

         20  subcontracts that the City awarded between July 1,

         21  1997, and June 30th, 2002. The study team reviewed

         22  thousands of contract records, and compiled data

         23  necessary to statistically compare the availability

         24  of MWBEs in the relevant City market to the actual

         25  utilization in City contracts.
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          2                 It is this comparison that is at the

          3  heart of the study.

          4                 In addition to studying the

          5  availability and contracting data, the study team

          6  conducted the analysis of business owners accounts

          7  of their experiences, doing business with the City

          8  of New York.

          9                 The bill sponsor's conclusion that

         10  this remedial legislation is warranted, is well

         11  supported by the statistical findings in the study

         12  and anecdotal evidence providing support for those

         13  findings.

         14                 In addition to addressing the

         15  disparities indicated in the study, the bill's

         16  sponsor's intent with the proposed legislation is to

         17  enhance capacity of MWBE's to compete for City

         18  contracts and thereby increase competition in the

         19  City contracts for goods and services, reduce fraud

         20  and favoritism in the procurement process and

         21  ultimately lower the cost of contracting out.

         22                 Now it appears that the Mayor decided

         23  to conduct a study of his own. Apparently his

         24  interest in his study was sparked only after our

         25  study was released.
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          2                 I have some idea why another study

          3  was conducted, but we will hear more about that from

          4  the Mayor's own witnesses today.

          5                 Although the study was completed in

          6  May of this year, we only received it on Friday of

          7  last week. But even with this short time frame for

          8  analysis, we see that the shadow study appears to

          9  have some serious flaws that we will discuss more

         10  fully at today's hearing.

         11                 Now, I've heard a lot recently about

         12  the Mayor's Executive Order directing the

         13  establishment of a program to enhance minority and

         14  woman-owned enterprises, participation in City

         15  contracting. The Executive Order is long on rhetoric

         16  but short on specifics.

         17                 I'm sure we hear more about it from

         18  the Administration witness today, but I will say

         19  that I have a few basic concerns about it.

         20                 First, the plan appears to call for a

         21  disadvantaged business enterprise or DBE component.

         22  The term DBE is not identified in the Executive

         23  Order, but if it takes any of the focus away from

         24  reaching the MWBE participation goals, or if it

         25  reduces the effectiveness of those goals, I am
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          2  concerned.

          3                 Second, the Executive Order does not

          4  set specific goals as proposed in Intro. 727-A, as

          5  it does.

          6                 Third, the Executive Order calls for

          7  a program be established by rule. The last time we

          8  did that, Mayor Dinkins created the program, and

          9  Mayor Giuliani, who inherited it, let it lie dormant

         10  and ultimately let it die.

         11                 A local law is not a rule that can be

         12  ignored by successive mayors. Like it or not, Mayor

         13  Bloomberg will not be Mayor forever, and we cannot

         14  rely on his goodwill in this particular matter.

         15                 Finally, the Mayor has said the rules

         16  for the program will be posed some time in January

         17  2006, and then they would have to go through the

         18  City's administration procedures process before they

         19  can be promulgated.

         20                 We shouldn't have to wait that long.

         21  This is not the Mayor's first Executive Order on

         22  MWBE participation. His first Executive Order 36,

         23  which he signed in June of 2003, called on the DSBS

         24  to try to make it easier for MWBEs to navigate the

         25  City's procurement process.
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          2                 It seems from these executive orders

          3  that the Mayor and the Council had very simple

          4  principles and goals on this matter.

          5                 This bill, Intro. 727-A has been a

          6  long time, and some people would say too long in

          7  coming. And I invite him and everyone else to work

          8  with us to enact this legislation, not rules, to put

          9  those principles to work.

         10                 And I've introduced my colleagues and

         11  now let me turn to my co-chair at this hearing,

         12  Council Member James Sanders, Jr., the Chair of the

         13  Economic Development Committee.

         14                 Council Member Sanders.

         15                 CHAIRPERSON SANDERS: Thank you very

         16  much, Co-Chair Jackson. It's a pleasure to serve up

         17  here with you.

         18                 I did see that Council Member Sara

         19  Gonzalez was here. I'm sure she will be back.

         20                 As Council Member Jackson said, there

         21  are at least seven different hearings taking place

         22  and you'll see Council members coming in and out.

         23                 What a glorious day that we find

         24  ourselves in. This is a great day because for too

         25  long New York City has been too wrong.
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          2                 On this particular issue, the

          3  participation of the MWBE community, New York City

          4  has not lived up to its status as a premiere City in

          5  America. So, I'm very glad that we're having this

          6  hearing.

          7                 Let's go a step further. I want to

          8  thank this City Council for entrusting me with the

          9  opportunity to ensure that this study, the disparity

         10  study, was brought to its fruition.

         11                 This was a long and arduous task, but

         12  we finally have brought it to this moment and I want

         13  to thank the City Council for entrusting with this

         14  opportunity.

         15                 Of course I want to thank Mason

         16  Tillman and Associates, and Medgar Evers, of course,

         17  for being very studious and very clear with this.

         18                 I would be remiss if I did not thank

         19  the Mayor's Office for opening all doors to us. I

         20  would have to say that every door that we requested

         21  opened, was opened by the Mayor. So, this

         22  information that we had is accurate and is coming,

         23  of course, to a large degree from the Mayor's

         24  Office.

         25                 So, with that in mind, we have to
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          2  remember that although we're going to hear a ton of

          3  words here, the bottom line is this: These actions

          4  that we take at the City Council have real impact on

          5  the streets. It has to do with are people employed

          6  or are they not employed?

          7                 When we speak of large groups of

          8  people, usually men, idling on street corners, I

          9  would argue that there's a reason for this, and part

         10  of the reason may be the lack of an even playing

         11  field that New York City has had.

         12                 The inability for the communities of

         13  color, the business communities of color, to access

         14  and to have a fair shot at the billions of dollars

         15  that the City comes out with on a yearly basis, this

         16  is about righting that wrong. If we do what we need

         17  to do as a City, we will uphold an American

         18  principle of an even playing field that I believe

         19  that everybody in this City subscribes to.

         20                 So, these are the stakes that we're

         21  speaking about now. The stakes are a question of

         22  fairness. Will New York City be New York City for

         23  everyone. So, it's a question of fairness here.

         24                 Good afternoon. My name is James

         25  Sanders, Jr., and I'm the Chair of the Committee on
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          2  Economic Development.

          3                 Today the Committee, jointly with the

          4  Committee on Contracts, is conducting an oversight

          5  hearing regarding proposed Intro. 727-A, which is a

          6  local law to amend the New York City Charter in

          7  relation to the enhancement of opportunities for

          8  minority and woman-owned businesses, business

          9  enterprise and City contracting.

         10                 This legislation addresses the

         11  disparities in the City's contracting opportunities

         12  awarded to the MWBE community. Based on a study

         13  commissioned by the Council, MWBEs are not getting

         14  their fair share of City contracts under a million

         15  dollars in areas of goods, professional services,

         16  construction, standard services, architectural and

         17  engineering studies -- services, rather. I stand

         18  corrected.

         19                 The goal of this bill is to even the

         20  playing field for all businesses in New York City

         21  and open the door for fairness and justice for

         22  businesses owned by people of color and women. This

         23  bill seems to remedy the frustration that many MWBEs

         24  have expressed at what they believe is the City's

         25  failure to consistently maintain policies,
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          2  procedures and enforcement penalties pertaining to

          3  its MWBE community.

          4                 Under the legislation, agencies will

          5  encourage eligible businesses to apply for

          6  certification as MWBEs and inclusion in the MWBE

          7  directories.

          8                 Agencies will also encourage

          9  certified MWBEs to have their names included in

         10  their bidder list to seek prequalification where

         11  applicable and to compete for City businesses as

         12  contractors and subcontractors.

         13                 Agencies will be encouraged to

         14  advertise procurement opportunities in general

         15  circulation media trade and professional association

         16  publications and small business media, and

         17  publications of minority and women business

         18  organizations, and of course, to send written

         19  notification of specific opportunities to minority

         20  and women-owned businesses.

         21                 Unlike the Mayor's Executive Order,

         22  which can be rescinded at any time by him or

         23  subsequent Mayors, and does not set any Citywide

         24  goals or rules for MWBE participation in City

         25  contracts, proposed Intro. 727 promises permanency
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          2  as well as consistency in its goals of establishing

          3  and maintaining more opportunities for MWBEs.

          4                 Now, on one hand, the beauty of this

          5  hearing is everyone realizes that we have a major

          6  problem in New York City and everyone is saying that

          7  we must address this problem. So, I think that that

          8  is an incredible step forward for New York City. We

          9  are debating whether it can be done by an Executive

         10  Order or whether it needs the force of law.

         11                 One argument against an Executive

         12  Order is that if you're opening up a disadvantage

         13  workers, or disadvantage business owner's criteria,

         14  the further you move away from what the Supreme

         15  Court has ruled on to be consistent with MWBE

         16  practices, the more we fall and find ourselves in

         17  great danger.

         18                 The further you move away from what

         19  the Supreme Court has said, the further you move

         20  away from your disparity study, and the

         21  classifications that have come out of that, the more

         22  you find yourself in great legal difficulty.

         23                 So, I would encourage the Mayor's

         24  Office that even as we speak of resolving this

         25  issue, to keep those things in mind.
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          2                 But we will return to those

          3  questions, I am sure, and I want to make sure that

          4  we start calling our witnesses.

          5                 Council Member Jackson, my co-chair,

          6  why don't you -- we have to start with our great

          7  Commissioner of the Department of Small Business

          8  Services, of course, Robert Walsh, along with his

          9  necessary staff, of course.

         10                 Commissioner Walsh, I saw you in the

         11  back. It's good to see you again, sir, as you come

         12  forward with whoever you believe is appropriate in

         13  -- of course, you know how to do this, and once you

         14  are there, you will, of course, introduce your team,

         15  as we finalize our technical conversation.

         16                 Is there a way, sir, that you can

         17  move that to that smaller table, and move it away

         18  temporarily? Just so that the Commissioner can sit

         19  down and perhaps we can start this process.

         20                 I trust that you have finished, or do

         21  you need to continue, sir? If it's going to take a

         22  long time, why don't we quietly see what we can do.

         23                 But I'll tell you what, Commissioner,

         24  good to see you again, and I'll let you introduce

         25  these good people.
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          2                 Good to see you all.

          3                 COMMISSIONER WALSH: Good afternoon,

          4  Chairman Sanders and Chairman Jackson and members of

          5  the Economic Development and Contracts Committee.

          6                 I'm Rob Walsh, I'm the Commissioner

          7  of the New York City Department of Small Business

          8  Services, and I'm joined to the left by First Deputy

          9  Commissioner Andrew Schwartz, and to my right by

         10  Assistant Commissioner Kerri Jew, who heads up our

         11  Division of Economic and Financial Opportunity.

         12                 I want to thank you for inviting me

         13  here today to talk about the City's effort to

         14  promote and increase contracting opportunities for

         15  minority and woman-owned businesses throughout the

         16  five boroughs. The City Council and the

         17  Administration are both dedicated to this issue, and

         18  it's clear that we share the same objectives, to

         19  ensure that minority and woman-owned businesses in

         20  the City obtain a stronger share of City contracts.

         21                 This is an area where SBS has made

         22  in-roads over the past two years, and just over a

         23  month ago, the Mayor took another step forward by

         24  signing Executive Order 71.

         25                 This Executive Order mandates SBS in
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          2  cooperation with the Mayor's Office of Contract

          3  Services to create the rules for this new program.

          4                 These rules will include Citywide

          5  MWBE utilization goals for City agencies and

          6  subcontract utilization goals for prime contractors

          7  doing City jobs.

          8                 EO 71 further establishes the

          9  designation of disadvantaged business enterprises

         10  for businesses whose owners have experienced social

         11  and economic disadvantage. Beyond this Executive

         12  Order 71 directs SBS and the Mayor's Office of

         13  Contract Services to enhance existing race and

         14  gender neutral initiatives to encourage the use of

         15  MWBEs in City procurement.

         16                 I would first like to start by

         17  talking about the steps we have taken to support and

         18  certify MWBEs over the past three years, laying the

         19  foundation for Executive Order 71.

         20                 In June of 2003, the Mayor signed

         21  Executive Order 36 and effectively reinvigorated the

         22  MWBE program. Since then we've injected the MWBE

         23  program with new leadership, better policies and

         24  stronger partnerships with the State independent

         25  organizations and the private sector and many of the
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          2  groups I see in the audience today.

          3                 We have increased our working staff

          4  of the MWBE program from a mere three to more than

          5  20, and I want to thank Chairman Sanders for his

          6  invaluable role and support that he has provides us

          7  over the last couple of years.

          8                 As a result, we've made certification

          9  easier. We eliminated the backlog of applications,

         10  increased the amount of time it takes for a firm to

         11  certify with the City. We've made materials

         12  available on-line and in Spanish and created a

         13  user-friendly on-line directory that profiles every

         14  certified MWBE in New York City.

         15                 We've also extended our outreach

         16  efforts led by Glenis Henriquez and Walter Maxwell,

         17  who have met with hundreds of organizations in all

         18  corners of this City to educate them about our

         19  programs and services.

         20                 We've implemented software and

         21  technology that automatically solicits MWBEs for

         22  bidding opportunities relevant to their line of

         23  business.

         24                 We formed alliances with

         25  organizations throughout the City and the State to
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          2  expand the pool of certified firms and reduce the

          3  burden on those firms who seek to certify with

          4  multiple organizations.

          5                 Today, the results are clear: more

          6  businesses are certifying with the City and

          7  receiving assistance than ever before. In the last

          8  year alone, we certified 362 firms on MWBEs, the

          9  highest number in over a decade. Our efforts have

         10  earned praise and recognition, both Statewide and

         11  nationally.

         12                 A year ago, we took another strong

         13  step forward with the creation of the MWBE Advisory

         14  Board, a group of business and community leaders

         15  from across a variety of industries and communities

         16  throughout New York City. Chaired by Heyward

         17  Davenport, who heads the Minority Business

         18  Development Agency of the U.S. Department of

         19  Commerce, the Advisory Board has given us a

         20  one-of-a-kind resource in acting as our eyes and

         21  ears throughout the MWBE community and providing

         22  invaluable input as we expand and improve our

         23  services.

         24                 We will be meeting with the Advisory

         25  Board again later this week. Additionally, we build
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          2  strong relationships with the procurement staffs of

          3  City agencies to better understand their purchasing

          4  needs.

          5                 These relationships have, in turn,

          6  lead to procurement fairs which we bring MWBEs to

          7  meet face to face with the agency most likely to

          8  purchase their different services.

          9                 Let me give you a couple of examples,

         10  and very quickly. We recently hosted a networking

         11  event where over 170 certified MWBEs met with the

         12  senior buyers and key prime contractors with the

         13  Department of Transportation. And just last week,

         14  working with the Friends of the High Line and

         15  Economic Development Corporation, we hosted an event

         16  highlighting the multi-million dollar construction

         17  work associated with converting the abandoned high

         18  line into a state-of-the-art park and public space.

         19  And next week we'll be doing a similar event with

         20  the School Construction Authority.

         21                 And I'll just emphasize it this way.

         22  These are the key pieces, in terms of what we are

         23  doing, in terms of putting people in front of those

         24  jobs where there are clear opportunities.

         25                 These accomplishments, however, are
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          2  just the beginning. We're certain we have a lot, a

          3  lot of work to do ahead, but the gains we've made

          4  give us the infrastructure we need to make an impact

          5  and increase contracting opportunities for MWBEs

          6  throughout the City. And this is where Executive

          7  Order 71 comes in.

          8                 As directed by Executive Order 71,

          9  SBS will work with the Mayor's Office of Contract

         10  Services to create rules that will include issuing

         11  targets for utilizing MWBEs both in City contracts,

         12  and subcontracts, certifying disadvantaged

         13  businesses and creating accountability measures. To

         14  draft these rules, which will be issued by the end

         15  of this year, SBS and the Mayor's Office of Contract

         16  Services will convene a steering committee of the

         17  largest purchasing agencies, to ensure that they

         18  will be substantive, achievable and consistent with

         19  the applicable State and federal laws.

         20                 The Steering Committee will have its

         21  first meeting next week. We look forward to working

         22  with the City Council in receiving your active and

         23  valuable input.

         24                 The wheels are in motion, and we feel

         25  strongly about the direction we're headed to create
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          2  the best program of its kind.

          3                 First and foremost, it must be

          4  achievable, and it must stand up in court.

          5  Rulemaking is not a simple task, and as we move

          6  forward with this, as directed by Executive Order

          7  71, and Section 1304 of the Charter, we ask for the

          8  Council's full participation in the public review

          9  process.

         10                 The public hearings we host on these

         11  rules will allow for testimony by the City Council,

         12  MWBE organizations and MWBEs themselves, including

         13  both MWBEs that have won City contracts, and those

         14  who haven't.

         15                 I feel strongly that these rules that

         16  we put forward will incorporate the principles and

         17  objectives of Intro. 727.

         18                 Furthermore, these rules will include

         19  significant details concerning certification,

         20  geographic markets, and coverage for disadvantaged

         21  businesses.

         22                 Both the Mayor and the City Council

         23  have long been committed to increasing opportunities

         24  for minority and women-owned businesses. The strong

         25  similarities between Executive Order 71 and Intro.
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          2  727 are yet another example of our shared

          3  priorities.

          4                 Both call for Citywide utilization

          5  goals for contracts of less than $1 million. Both

          6  call for individual City agencies to create

          7  utilization plans to which they will be held

          8  accountable. Both take the disparity study as a

          9  basis for creating a program that will be legally

         10  defensible. Both call for stronger focus on

         11  subcontractor utilization goals, and other small

         12  purchased categories, areas that can play a

         13  tremendous role in helping MWBEs acquire experience

         14  and grow their business.

         15                 We fully support the scope and

         16  intention of Intro. 727, and I think you'll agree

         17  that Executive Order 71 demonstrates this.

         18                 There are, however, several areas

         19  where we have reservations about Intro. 727, and I

         20  would like to take a minute to point out a couple of

         21  the provisions where we feel Executive Order 71

         22  creates a stronger foundation for a legal and

         23  effective program.

         24                 Intro. 727 sets definitive goals

         25  based on the number of the disparity study.
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          2  Executive Order 71 calls for goal-setting to be a

          3  collaborative process where we take the numbers as a

          4  starting point and gather information from large

          5  purchasing agencies, and the MWBE community.

          6                 Furthermore, our goal setting will

          7  have a public review process, to ensure that the

          8  goals we set are truly representative.

          9                 Executive Order 71 is more inclusive,

         10  is more inclusive of groups who have faced obstacles

         11  to obtain in government contracts by establishing a

         12  disadvantaged business enterprise program. The DBE

         13  designation allows for individual businesses who

         14  could prove social and economic disadvantage, and

         15  they could be part of this program.

         16                 By being more inclusive, we feel this

         17  gives Executive Order 71, it better serves those

         18  small businesses throughout the five boroughs that

         19  are looking to do business with this City.

         20                 Three years ago we started this

         21  program, and I've been before this group on several

         22  occasions and met with groups from across the City

         23  to tailor a program that will not only open

         24  procurement doors for MWBEs, but will also help them

         25  build their capacity to better compete.
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          2                 There's a lot more, there's a lot

          3  more to be done. We could be helping companies

          4  access contracts beyond just setting goals, and I

          5  think that's one of the key things that our agency

          6  has been involved in, is bringing people together at

          7  a conference table to provide technical assistance

          8  on issues like bonding and insurance. It means

          9  bringing them face-to-face with agencies who buy

         10  their products, so they could put together stronger

         11  bids. It means supporting capacity-building efforts,

         12  so firms could go from fulfilling a small contract

         13  to taking on larger ones.

         14                 This is what we have been committed

         15  to all along, and I feel strongly that Executive

         16  Order 71 gives us the authority and the momentum we

         17  need to build on our accomplishments, and create a

         18  program that will have a strong and enduring impact

         19  for our MWBE community.

         20                 I'm here today to tell the Council

         21  that our commitment to increasing opportunities to

         22  MWBEs is strong, and I'm here to ask you to work

         23  with us as we go forward with Executive Order 71.

         24  Executive Order 71 gives us a strong imperative, and

         25  our job is to make it a reality.
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          2                 We have a talented team in place.

          3  Many of them are with me today. As we begin the

          4  implementation of this strong initiative, I ask the

          5  Council's support and input to ensure that no stone

          6  goes unturned in devising a program that is

          7  defective, meaningful and which we all could be

          8  proud of.

          9                 I would be happy to answer any

         10  questions you have. And, again, thank you very much

         11  for your support over the last couple of years.

         12                 Thank you.

         13                 CHAIRPERSON JACKSON: Thank you. We've

         14  been joined by Leroy Comrie, Majority Whip Leroy

         15  Comrie from Queens.

         16                 Questions, my colleagues? Dr. Stewart

         17  from Brooklyn.

         18                 COUNCIL MEMBER STEWART: Thank you,

         19  Mr. Chair.

         20                 CHAIRPERSON JACKSON: Before you

         21  begin, I failed to recognize my colleague from

         22  Brooklyn, Tish James.

         23                 Good afternoon.

         24                 Go ahead, continue.

         25                 COUNCIL MEMBER STEWART: Commissioner,
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          2  we had -- the Mayor signed Executive Order 36 prior,

          3  and what has happened is that you said basically

          4  that a number of things have taken place since then.

          5  Despite all of that, why is it that the study showed

          6  that we have such a high unemployment rate among

          7  black men and people of color, 48 to 50 percent; why

          8  is it still that way if Executive Order 36, that we

          9  should have made some sort of a difference, we

         10  should have done something, why is it still, despite

         11  that we still have that high unemployment rate?

         12                 COMMISSIONER WALSH: Well, I think

         13  that, you know, when you talk about Executive Order

         14  36 and then followed by Executive Order 71. I said

         15  in my testimony we still have a lot more work to do.

         16  There's no question about it. If the Mayor was here

         17  with us, I'll say it for him, he is as disturbed

         18  about it as you are. As evidenced by the work of the

         19  construction commissioner, as evidenced by, you

         20  know, putting the Department of Employment in with

         21  small businesses so we could outreach into

         22  communities like yours, I was out at Brooklyn

         23  College, you know, just a couple of weeks ago

         24  talking to the president of Brooklyn College in

         25  terms of what we could be doing more, you know, in
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          2  terms of job training, and job placement and putting

          3  our resources in that area.

          4                 I think the approach that we have

          5  taken on, let's start with Executive Order 36,

          6  putting the resources together, starting with three

          7  people, that's what I have in the MWBE program to 20

          8  people who are out working with many of the small

          9  businesses, and I hope you'll hear from people like

         10  Jim Heyliger, who was in the audience before, and

         11  others who will tell you that we're working with

         12  many of the small companies who feel that they get

         13  shut out of business, not only from the City but

         14  also the private sector because they can't get the

         15  bond in, because they can't get the insurance,

         16  because they can't get the opportunity.

         17                 If the MWBE program is just about

         18  goal-setting, we have shortchanged those people who

         19  are unemployed.

         20                 If it is about, you know, just

         21  chasing the City agencies, we're making a mistake.

         22  And I think what this agency is now geared to do

         23  with not only Executive Order 36 but Executive Order

         24  71, is to go after some of these issues of

         25  unemployment and also opportunities.
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          2                 COUNCIL MEMBER STEWART: The other

          3  question I have is basically this: Do you think that

          4  Intro 727-A would have been a better tool to really

          5  make the changes?

          6                 The Intro that we have, that we're

          7  discussing right now is very similar to, you said

          8  it's similar to Executive Order 71, but do you think

          9  we should advertise the law instead of being in the

         10  executive order?

         11                 COMMISSIONER WALSH: Well, the plan

         12  that we set out was to go through a rules-making

         13  process so it could be, as I will say, more

         14  inclusive, and also pick up some of the groups that

         15  may not fall under the law being proposed.

         16                 There are groups throughout the City

         17  who are also looking for opportunities who may not

         18  fall into one of the classifications of groups.

         19                 You know, recently it wasn't too long

         20  ago when we created the Mayor's Office of

         21  Manufacturer and Industrial. There are groups coming

         22  to this country, there are groups that have been

         23  here for the longest time who are disadvantaged

         24  socially, and are looking for opportunities. And we

         25  took a hard look. We looked at federal programs. We
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          2  looked at programs across the country, Chicago is

          3  one that we often point to that have a more

          4  inclusive program to allow those who are

          5  disadvantaged to have a seat at the table, and that

          6  was our thinking.

          7                 COUNCIL MEMBER STEWART: What would

          8  you say to the critics who said, well, listen, we

          9  had Executive Orders before in Dinkins

         10  Administration and when the next Administration came

         11  in, it went out the door.

         12                 And also we have an Executive Order

         13  that was signed not too long ago, which is the

         14  Executive Order 41 to deal with, not revealing

         15  people status, immigration status, but yet when we

         16  brought the Administration here, they told us they

         17  don't have to bind by that. How could we guarantee

         18  that the Administration will continue to do what you

         19  say that you're going to do?

         20                 COMMISSIONER WALSH: It's a valid

         21  point. I could tell you that our actions speak for

         22  themselves in terms of the Executive Order 36 and

         23  then Executive Order 71. I have thought about that

         24  and I realize that my term could be very limited as

         25  a commissioner of an agency, and one of the things
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          2  that we focused on here was to put a foundation in

          3  place that could endure administration, you know,

          4  from administration to administration, and I think

          5  that is one of the key things that we could end up

          6  doing, whether it's through technology, whether it's

          7  through bringing in professional staff that are

          8  going to long last, outlast me, I would hope, and to

          9  put in groups -- the MWBE Advisory Board, you know,

         10  and having an Advisory Board that is strong to meet

         11  with on a regular basis that are going to direct and

         12  guide us. I think that what we have now is we have

         13  an incredible, incredible network of minority,

         14  women-owned, women organizations throughout this

         15  City and also the Statewide that would not allow

         16  another administration to go backwards. It just, my

         17  feeling, if there's a contribution I could make in

         18  this seat, it's to put in place a foundation, and I

         19  think that's what Executive Order 36 has done, and

         20  now we're ready to go forward with Executive Order

         21  No. 71.

         22                 COUNCIL MEMBER STEWART: Well, if you

         23  give that explanation, why weren't we invited to be

         24  part of that board, that Advisory Board,

         25  participated with that? I get the feeling that, you
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          2  know, we are left out, and it means then you will

          3  have the same thing when there might be a change of

          4  that Administration who may not have the same

          5  thinking. So, why weren't we invited?

          6                 COMMISSIONER WALSH: We have an MWBE

          7  Advisory Board made up of non-profit organizations,

          8  professional organizations, many of the groups that,

          9  quite frankly, we're working towards a goal but in

         10  some cases weren't working together.

         11                 You know, it's a group that has

         12  helped us serve as a sounding board.

         13                 In the past this advisory board has

         14  met with Council members. There is a number of them

         15  in the audience today that have met. Why haven't you

         16  been invited?

         17                 COUNCIL MEMBER STEWART: They may have

         18  met with us but the fact is we don't   have a say in

         19  who is going to be on that advisory board, in other

         20  cases we're not even involved with the Steering

         21  Committee.

         22                 So, what you are saying sounds good,

         23  but in actuality it may not be good for us to leave

         24  it up to an Executive Order, it means we may really

         25  have to think about putting it in the law, and
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          2  that's the reason why we are introducing 727-A. And

          3  I haven't heard you say anything that it should not

          4  be a law. You just said that there are similarities.

          5  I want to hear your opinion as to why we shouldn't

          6  put it into law.

          7                 I said in my testimony that one of

          8  the things that I would want to be sure of as we go

          9  forward with the rules making is that we are sure,

         10  that we're sure that one is we are taking into

         11  account where some of the opportunities are

         12  available in City agencies, and another point I made

         13  was the fact that there might be groups who we may

         14  have left out, we have left out of through the

         15  disparity that are disadvantaged business

         16  enterprises that should be included, making sure

         17  that this is inclusive and that there are

         18  opportunities for all disadvantaged businesses. And

         19  I think that was probably one of the distinctions

         20  between Executive Order -- I'm sorry, between Intro.

         21  727 and the Executive Order.

         22                 COUNCIL MEMBER STEWART: I want to

         23  thank you for your testimony, but I would still like

         24  to know why is it that we were not involved in terms

         25  of the Steering Committee or advisory or anything
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          2  like that, if you're doing an executive order that

          3  you don't want to have changed.

          4                 COMMISSIONER WALSH: Well, the

          5  Steering Committee. Let me tell you about the

          6  Steering Committee. I think this is an important

          7  point.

          8                 The Steering Committee is a group of

          9  organizations, and you could ask a number of people

         10  who were involved with the Steering Committee, you

         11  know, it's not a secret group that we put together.

         12                 It is a group that came together

         13  where it was Jim Heyliger or I see Alfred Plesaris I

         14  see a number of other people, Joy Critchlow from Con

         15  Edison, and said, you know, wouldn't it be great if

         16  we could come together as a group of, you know, in

         17  fact we had to put limits on it. We had a group, you

         18  know, started from ten to 25 to make it work.

         19                 CHAIRPERSON SANDERS: Sir, with all

         20  due respect?

         21                 COMMISSIONER WALSH: Yes.

         22                 CHAIRPERSON SANDERS: The question he

         23  raised is a different one than you're answering.

         24                 He raised a simple question, why

         25  wasn't the Council involved? You're answering who
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          2  was on the board. I will allow you to pass on that

          3  question --

          4                 COMMISSIONER WALSH: I'm not going to

          5  pass on it. I'm not going to pass, because the

          6  Council was supportive over the last year. Chairman,

          7  it was you who supported some of our efforts. You

          8  provided financial funds so we could reach out to

          9  organizations to put capacity building together. We

         10  came to your Committee. We came to your Committee

         11  and said we had limited resources. I know a number

         12  of people, whether it's staff, whether it's

         13  committee, that came to you and said we can't do

         14  this alone. We cannot do this alone, and that we

         15  need your help. And you know, I'm sorry if I was a

         16  little long-winded on this, but quite frankly, I'm

         17  proud of the fact that we've opened our doors to

         18  groups throughout the City.

         19                 CHAIRPERSON SANDERS: To be continued

         20  for sure.

         21                 I will turn to our colleague Miguel

         22  Martinez of Manhattan.

         23                 COUNCIL MEMBER MARTINEZ: Thank you,

         24  Mr. Chairman.

         25                 I, first of all, want to commend
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          2  yourself and Chairman Sanders for the work, the

          3  hours spent on producing a disparity study, and I

          4  will want to thank the Commissioner for his

          5  testimony. You know, it's really sad that we have to

          6  come here and talk about disparities and actually

          7  address the issue, first of all, because the Council

          8  produced legislation to address the matter, rather

          9  than working on it as government should work in

         10  providing opportunities to all communities.

         11                 However, I, again, as Council Member

         12  Sanders mentioned, and as the opening statement of

         13  Chairman Jackson, you know, when we have

         14  legislation, it's something that continues,

         15  regardless of who is the Executive, who are the

         16  Councilperson or legislative body, where we have

         17  Executive Orders, depending on our priority or

         18  agenda of the Executive, will that be something that

         19  will continue.

         20                 However, on that same token, I think

         21  that we as a legislative body have a tremendous

         22  responsibility to make sure that every aspect of the

         23  legislation is looked at and ensure that, you know,

         24  as we look at different communities and as the City

         25  of New York, so diverse, and so many different
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          2  ethnic groups making this their home, that we leave

          3  no stone unturned. We need to make sure that

          4  legislatively we're addressing issues and not

          5  creating additional burden for different

          6  communities. And I'm glad that this is the first of

          7  a hearing to address this legislation.

          8                 And, Mr. Chair Sanders and with all

          9  due respect, there are really some issues that are

         10  concerning to me in reference to when we looked at

         11  the breakdown, and I understand, as Council Member

         12  Jackson brought up, there are specific guidelines

         13  and rules that we have to follow in doing this type

         14  of calculation and breakdown.

         15                 But I definitely think that there are

         16  some issues here that we definitely need to address

         17  when we look at in the area of professional

         18  services, we look at the areas of architectural

         19  contracts, and communities and populations that are

         20  categorized as no under-utilization found, that we

         21  need to look at this clearly. I know that we looked

         22  at population count. We also need to retouch the

         23  issue of the counting and how countings are

         24  conducted, and the breakdown in terms of contract,

         25  we look at companies and the percentage and the
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          2  amount of dollars, when we're talking about a

          3  contract. But however, I strongly support that the

          4  Council is putting forward legislation unfortunately

          5  to address disparity in contracting in many of our

          6  communities.

          7                 But, again, I think that, as the

          8  first hearing on this subject, I definitely want to

          9  bring up some of the issues that have come to my

         10  attention, and I know that via Council Member

         11  Jackson and Sanders, there are some issues that I

         12  will be bringing up to the table that I have some

         13  questions about.

         14                 Thank you, Mr. Chair.

         15                 CHAIRPERSON JACKSON: Thank you, Mr.

         16  Chair.

         17                 Our colleague Leroy, Majority Whip

         18  Leroy Comrie from Queens.

         19                 Council Member Comrie.

         20                 COUNCIL MEMBER COMRIE: Thank you, Mr.

         21  Chair.

         22                 Commissioner, before we start, I just

         23  want to say that I value your service to the City so

         24  far, and none of this is directed at you or your

         25  team personally. I think you have direct, and the
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          2  Administration for that matter, has raised the bar

          3  and definitely changed the dynamic from the Giuliani

          4  years when they got rid of the MWBE under, that was

          5  done by Mayor Dinkins. And this is not, and I hope

          6  you can understand, this is not directed at you or

          7  the Administration, this bill is really trying to

          8  create some opportunities for a standard that can

          9  survive you in case you or your wife hit the Lotto

         10  and you decide to leave New York, or half of your

         11  Administration has a turnover and your entire staff

         12  decides to leave, we need to have some permanence,

         13  and that's really what we're trying to drive at

         14  here.

         15                 I can let you know that this is an

         16  issue that for me I think is pivotal in how we move

         17  this City forward.

         18                 We have a multi-cultural city where

         19  the dynamics and the people are changing every day,

         20  but it's not reflected in the business and how

         21  people are treated in this City, both private and

         22  public.

         23                 And one of the reasons that we're

         24  trying to create this legislation is to have a

         25  permanent template. Not that the Mayor's Office and
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          2  your staff and your excellent work do outreach, and

          3  I know you have done outreach throughout the

          4  communities in the City to try and make this a

          5  better place for the City, but we need to I think

          6  formalize it. So, that being said, you know, I'd

          7  like to just ask a couple of questions, and I'm not

          8  going to use these because I'll get in trouble with

          9  this.

         10                 But clearly, we have some situations

         11  in this City primarily dealing with how people are

         12  being given the ability to access City services and

         13  through not necessarily your agency because you've

         14  streamlined the process, but once a vendor is

         15  certified to actually get a bid process, to actually

         16  get paid within a reasonable period of time, to

         17  actually get an opportunity to -- I use 9/11 as a

         18  horrible example because so many contractors came to

         19  me and said they weren't even allowed to get into

         20  the picture on a government project. You know, and

         21  those are the kinds of things that we need to have

         22  addressed in a structural fashion that can be

         23  permanent, as you're using your words, to build on

         24  what you're trying to -- or your legacy, to keep

         25  that as a structure in a legislative manner, and
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          2  hopefully these hearings can either shape the bill

          3  or move the bill to the point where we can all agree

          4  that this structure needs to be in place. Because

          5  this is a City that has changed, that has evolved,

          6  and it needs to encompass anyone with a dream. And I

          7  can tell you that personally no vendors and

          8  contractors that have left the City because it's

          9  easier to do business in Boston, it's easier to do

         10  business in Virginia, you know, it's easier to do

         11  business everywhere else in the City, and I think

         12  that's the heart of what we're trying to address

         13  here.

         14                 So, with that, I just want to ask you

         15  questions. How do you feel that we can access

         16  directly to the agency ACCOs who control the

         17  contracts to ensure that minority businesses can get

         18  an equal and fair share, and what can we do as a

         19  city to make sure that those people are giving open

         20  and fair reporting to your office and to the Mayor's

         21  office and to us as a Council on what kind of

         22  procurement they're doing, who they're doing

         23  procurement with, and how the procurement is moving

         24  henceforth.

         25                 So, that's a big part of, if we can
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          2  get the government moving, then we can move the

          3  private sector to a similar level. So that's my

          4  first question.

          5                 COMMISSIONER WALSH: It's a fair

          6  comment and a good comment and it's something that

          7  we've been working quite a bit with the Mayor's

          8  Office of Contracts on. Kerri Jew as nodding her

          9  head before and gave me a shot in the ribs to tell

         10  me she wants to tackle this one, because one of the

         11  key things is to get the ACCOs working with us and

         12  working with the Mayor's Office of Contracts. And

         13  one of the things that we've been doing is we've

         14  been meeting with the ACCOs on a regular basis with

         15  Kerri and Marla Simpson, have done that on a regular

         16  basis to go over issues.

         17                 I mentioned in my testimony about

         18  issues like the Department of Transportation when

         19  they have a big contract or DEP has a big contract,

         20  you start cutting away at where are the real

         21  opportunities, and one of the challenges that we

         22  have in procurement is that there are a lot of

         23  required contracts, and you know, go through the

         24  opportunities and focus in on the opportunities.

         25                 Gordon Richards is in the audience
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          2  here. Gordon goes through the papers on a regular

          3  basis. He goes through all the different procurement

          4  opportunities that are listed in the City Record and

          5  then starts chasing and working with, you know,

          6  others in the agency, to figure out if we could put

          7  up prime or subcontractors, and to open the door and

          8  make them aware. We send out e-mails, to various

          9  companies. But let Kerri talk about some of the

         10  specific efforts taking place with the ACCOs.

         11                 ASSISTANT COMMISSIONER JEW: We have

         12  formed --

         13                 CHAIRPERSON SANDERS: Please identify

         14  yourself into the mike, and let's make sure that

         15  mike is on.

         16                 ASSISTANT COMMISSIONER JEW: I think

         17  it's on.

         18                 I am Kerri Jew, the Assistant

         19  Commissioner of the Division of Economic and

         20  Financial Opportunity.

         21                 In our Division we have a procurement

         22  unit headed up by Suzanne Beara (phonetic), our

         23  Executive Director of Procurement.

         24                 Our team has relationships with

         25  pretty much all of the ACCOs in the City agencies,
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          2  as well as other buyers who work underneath them.

          3  The relationships are built on a day-to-day basis.

          4  We have regular meetings with them in order to help

          5  them identify which contracting opportunities are

          6  most appropriate for MWBEs, and also to identify

          7  which larger contracting opportunities might be

          8  appropriate for subcontracting for MWBEs.

          9                 We also, as the Commissioner

         10  mentioned in his testimony, host events on a regular

         11  basis, and we look forward to continuing these

         12  events where we have larger purchasing agencies

         13  showcase whatever contracting opportunities they

         14  have that are currently being advertised, ones that

         15  they can project for their future going three to

         16  five years down the line. So the MWBEs can come to

         17  these events and get to know what opportunities

         18  exist in which agencies, and most importantly, get

         19  to see the faces of the actual buyers.

         20                 Our DOT event included the entire

         21  buying staff of the Department of Transportation. So

         22  that even those MWBEs who could only serve smaller

         23  and micro purchases met with the actual small

         24  purchase agent in that agency. On the accountability

         25  end, we are planning to move forward with issuing
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          2  score cards for the agencies to keep them on track

          3  once they formulate their utilization plans as part

          4  of our program, and let them know on a regular basis

          5  where they are in MWBE utilization, how they can do

          6  better, whether they're on target. And if they're

          7  not, we are planning to hold them accountable.

          8                 COUNCIL MEMBER COMRIE: Okay, again,

          9  just to start with your last part first. You talked

         10  about score cards, are these score cards going to be

         11  required?

         12                 It's not, if I recall reading the

         13  Executive Order, they're not part of the Executive

         14  Order to create any agency score cards or even

         15  ratings. So, how are you going to implement that?

         16                 ASSISTANT COMMISSIONER JEW: Well, the

         17  Executive Order provides us with a framework for a

         18  new program. We're going to have a rule-making

         19  process which the Commissioner talks about, in which

         20  we're going to have a more detailed, the more

         21  detailed program will be set forth, and we will be

         22  holding agencies accountable, and the rule-making

         23  will set forth exactly how that's going to work.

         24                 COUNCIL MEMBER COMRIE: Okay. But,

         25  again, without the power of a Mayoral edict, who is
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          2  going to empower you to make that happen, other than

          3  the legislation? How are you going to make the edict

          4  stand? Again, you know, I really appreciate

          5  everything you're doing, and I would like to help

          6  you, you know, if possible, and, you know, I

          7  understand that you've raised the bar, but what's

          8  going to empower you to make this from a desire into

          9  a reality? How are you going to write the regs or

         10  impose the regs on these different ACCOs and other

         11  City agencies?

         12                 COMMISSIONER WALSH: The Executive

         13  Order 71, and I'll read it to you, "Each agency head

         14  shall be responsible for implementing an agency

         15  procurement opportunity plan tracking agency

         16  performance under such plan and otherwise

         17  cooperating with the SBS Commissioner and the

         18  Mayor's Office of Contracts director in accordance

         19  with the order."

         20                 What we intend to do is to have a

         21  score card to follow up on a regular basis, perhaps

         22  it follows, you know, score cards and performance

         23  indicators that you would see in, you know, the

         24  Mayor's Management Report, but to have it on a

         25  regular basis of who is doing what where, what kind
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          2  of contracts they're getting, where are the

          3  opportunities, who got the contract, these are all

          4  things that we really have an opportunity to display

          5  and get out there.

          6                 COUNCIL MEMBER COMRIE: Will you be

          7  able to put that up on the web for ready access?

          8                 COMMISSIONER WALSH: Yes.

          9                 COUNCIL MEMBER COMRIE: Such as an MMR

         10  could be a standard.

         11                 COMMISSIONER WALSH: I would use it,

         12  you know, similar to what I get on a weekly basis

         13  now among our workforce development contractors.

         14  Every single week, every single week throughout the

         15  five boroughs I get a listing of where jobs are

         16  being placed, who is doing it, what companies are

         17  involved, how many vouchers are being given out, how

         18  many companies have we helped on getting access to

         19  capital? I would follow the same discipline with

         20  this effort.

         21                 COUNCIL MEMBER COMRIE: Okay. All

         22  right. I appreciate --

         23                 COMMISSIONER WALSH: Whether I could

         24  do that on a weekly basis is a different story.

         25                 COUNCIL MEMBER COMRIE:
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          2  Computerization is coming up, weekly can happen

          3  soon. But at least you've got to get it implemented

          4  and the desire and understanding by these ACCOs that

          5  this is something that they have to work on.

          6                 COMMISSIONER WALSH: And that is,

          7  Councilman, that is one of the real challenges,

          8  between the certified MWBEs, and the self-identified

          9  MWBEs and getting a better handle on those who are

         10  self-identified MWBEs.

         11                 I can't tell you how many times I've

         12  gone to a conference and people have come up to me

         13  at the end of it and said your process is easier but

         14  I still want to see more.

         15                 And my hope is, you know, and I'm

         16  confident that we're going to get a lot more done.

         17                 COUNCIL MEMBER COMRIE: Again, I have

         18  the utmost confidence in your ability to do it.

         19                 I'm still concerned about codifying

         20  it so it can last beyond your term.

         21                 COMMISSIONER WALSH: The rule-making

         22  process, and this is something that we have talked

         23  about, you know, over time, and, Andy, I don't know

         24  if you want to add to that. You know, it seems like

         25  there's a lot of concern is, when we go away and the
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          2  Executive Order goes away, you know, so goes the

          3  program, and I think Andy Schwartz could shed some

          4  light on that.

          5                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          6  Thank you, Commissioner.

          7                 Yes, there has been discussion about

          8  the rule-making part of the Executive Order, because

          9  the Executive Order itself does not implement the

         10  program, and we've laid out that we are going to be

         11  doing a rule-making, because the City Charter

         12  authorizes SBS to be the agency to do this program

         13  by rule, which I think was pointed out at the

         14  opening by Council Member Sanders or Council Member

         15  Jackson, that the Dinkins Administration did a

         16  program through the rule-making, and once adopted,

         17  via the Charter and the Citywide Administrative

         18  Procedures Act, those rules have the same force of

         19  law, and will be in effect, unless changed. In

         20  addition, Charter Section 30 specifically gives the

         21  Council oversight on rules to do an MWBE program, so

         22  I think there was the contemplation in the Charter

         23  that this is how the program would be done by rule,

         24  we would have the flexibility to be adopted after

         25  public input, and being effective law.
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          2                 But also we talk about permanency,

          3  and I think another aspect of the constitutional

          4  challenge in adopting this kind of program is that

          5  they're generally set up with some type of sunset

          6  period. The expectation is you're taking an

          7  extraordinary remedy here that can't go on

          8  indefinitely, that has to be reassessed. And that

          9  was also a component of the old program with the

         10  sunset date of 1998. Unfortunately, as pointed out,

         11  it was not reviewed at that time and wasn't

         12  continued, but they would have to be set up with

         13  some type of periodic review to see whether these

         14  remedies could be kept in place, and hopefully at

         15  the end of this program that we're putting in place,

         16  they'll no longer be a need for it. I think that's

         17  the day we want to reach.

         18                 COUNCIL MEMBER COMRIE: So, in other

         19  words, you're saying you're putting everything in

         20  place to actually codify everything, and have

         21  definable goals, and either quarterly, weekly,

         22  monthly goals and achievements. So, if you're

         23  bringing it to that end, then why can't we bring it

         24  to a legislative end solution, is really what I'm

         25  looking for.
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          2                 Again, I want to reiterate, I have

          3  faith in you, but, you know, if we can work that

          4  toward back to 727-A. I see Rob coming over, I think

          5  my time might be up soon. To make sure that this is

          6  part of the legislative mandate of the City, I think

          7  would be a wonderful opportunity for the City to

          8  really show how it can demonstrate long-term

          9  commitment to this process.

         10                 I'm not looking for an answer for

         11  that one right now, but I just want to put that out

         12  there.

         13                 And I know that other people have

         14  questions, so I'm going to defer for now, and I

         15  should take the opportunity to thank both Chairs,

         16  Jackson and especially Chair Sanders, who has done

         17  yeoman work on this effort and has worked with many

         18  groups around the City to understand the need for

         19  this legislation and to put all of the man hours

         20  that he's put into, to try and bring us to today, to

         21  where we have a piece of legislation that can be

         22  codified and try to make this effort real.

         23                 I did want to talk about the training

         24  and employment aspect, but I'll get back to that on

         25  another round.
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          2                 Thank you, Mr. Chair, and Mr. Chair.

          3                 CHAIRPERSON SANDERS: Thank you.

          4                 CHAIRPERSON JACKSON: Council Member

          5  James of Brooklyn.

          6                 COUNCIL MEMBER JAMES: Thank you.

          7  Commissioner, you know, you are my favorite

          8  commissioner, and by no means, as I prep you, by no

          9  means should you take the next line of questioning

         10  as a personal attack. These are just questions and

         11  we're attempting to get to the bottom of this.

         12                 It's my understanding that you've

         13  proposed this Executive Order 72. And based upon my

         14  review the differences are as follows. Between 72

         15  and the legislation -- 71, excuse me -- that the

         16  City Council has proposed, and they include in the

         17  following categories.

         18                 Your Executive Order has no tracking

         19  mechanism. Your Executive Order is based on

         20  methodology, which is questionable.

         21                 Your Executive Order is based on

         22  data, which is only from six sources, versus data

         23  that we provided which comes from 50 sources.

         24                 Your data has a periodic review, ours

         25  does not, does not have a sunset provision and your
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          2  data, and your Executive Order sets goals that are

          3  much lower than ours.

          4                 Can you please explain why we have

          5  these differences, differences in your executive

          6  order and in our piece of legislation?

          7                 Let's first begin with why you have

          8  lower goals.

          9                 Oh, and lastly, your Executive Order

         10  from my review was nothing more than a DBE program,

         11  which would basically benefit majority firms.

         12                 COMMISSIONER WALSH: On the goals

         13  piece, we haven't set out goals. You know, we're

         14  going to go through a rule-making process to come up

         15  with goals and to go agency-by-agency and see where

         16  the contracting opportunities are.

         17                 COUNCIL MEMBER JAMES: Would it be

         18  fair to say that based upon your, which is somewhat

         19  limited, and your study, that the goals would be

         20  much lower, lower than the goals that were set by

         21  the City Council; would that be fair to say?

         22                 COMMISSIONER WALSH: I don't think

         23  it's fair to say.

         24                 COUNCIL MEMBER JAMES: Okay. So,

         25  you're going to set higher goals?
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          2                 COMMISSIONER WALSH: I don't know. I

          3  mean, I think you'll have to let the process go. I

          4  think one thing you have seen from us is moving and

          5  moving quickly. When we got the disparity study

          6  early part of this year, we moved into gear and

          7  pulled a lot of agencies together. When you mention

          8  our study, our study is -- you know, one of the

          9  things that has to happen and has been alluded to,

         10  you know, a number of times already, is to make sure

         11  that this stands up in court.

         12                 COUNCIL MEMBER JAMES: Yes, I

         13  recognize that, and we're going to get to that in a

         14  minute.

         15                 COMMISSIONER WALSH: And that is one

         16  of the -- that is the rationale of making sure that

         17  it includes information that we could end up using

         18  in case we are challenged in going forward.

         19                 COUNCIL MEMBER JAMES: Let me just

         20  summarize your statement. You basically said you

         21  want to go through the process because you want to

         22  make sure it stands up in court against a bigger

         23  challenge, correct?

         24                 COMMISSIONER WALSH: It stands up in

         25  court and also that we are looking at all
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          2  possibilities that includes opportunities for

          3  groups, whether they're Hispanic, African-American,

          4  Asian, or other groups that may not neatly fall into

          5  one of the categories.

          6                 COUNCIL MEMBER JAMES: Would it be

          7  fair to say that if we continue to look at

          8  disadvantaged businesses, there's a possibility that

          9  majority friends would benefit from a program which

         10  is primarily targeted towards minority and

         11  women-owned businesses, which have been historically

         12  discriminated against; wouldn't that be fair to say

         13  that you would be creating a --

         14                 COMMISSIONER WALSH: I'm not sure

         15  that's fair to say. I think there's --

         16                 COUNCIL MEMBER JAMES: I guess we

         17  disagree on that.

         18                 COMMISSIONER WALSH: Yes.

         19                 There's programs out there. You know,

         20  we looked at the federal government. Now, I don't

         21  want to screw this up, is it the 8A program we

         22  looked at?

         23                 COUNCIL MEMBER JAMES: Yes.

         24                 COMMISSIONER WALSH: The 8A program,

         25  and also Chicago, the City of Chicago has put
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          2  together a program similar that has a DBE component

          3  to it. And these are things that, you know, when

          4  looking at this and looking at case law, I'm not a

          5  lawyer, I need to rely on the person to my left, and

          6  the person to my right and also the Law Department

          7  who tells me, and consults with me on a regular

          8  basis that you need to put something together that

          9  is going to stand up.

         10                 COUNCIL MEMBER JAMES: No, I recognize

         11  that, and as an attorney, I know with two attorneys

         12  in a room you can always disagree, and I tend to

         13  defer to the attorneys who advise me that this piece

         14  of legislation will withstand any legal challenge.

         15                 But let me go on because we obviously

         16  disagree. Reporting mechanism. Well, first let me

         17  say you just came out within the last six months

         18  with Executive Order 72 --

         19                 COMMISSIONER WALSH: Seventy-one.

         20                 COUNCIL MEMBER JAMES: Seventy-one,

         21  I'm sorry. And in the City that I know, race and

         22  gender matters. And, so, six months ago, this is

         23  something that people of color and businesses that

         24  have been discriminated against historically have

         25  been suffering from, and so six months, I mean, you
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          2  know --

          3                 COMMISSIONER WALSH: I don't mean to

          4  interrupt you. But we came out with an Executive

          5  Order before that, Executive Order 36, that laid a

          6  foundation for us to move forward. And I think if

          7  you look at some of the results and what we have

          8  done, you know, during that time in terms of

          9  certification, and the partnerships, and the

         10  capacity building and the technical assistance, it

         11  --

         12                 COUNCIL MEMBER JAMES: But wouldn't it

         13  be fair to say that Executive Order 36 is not a

         14  program focused on WMBEs in the City of New York?

         15  It's for disadvantaged businesses.

         16                 COMMISSIONER WALSH: Executive Order

         17  36, allowed us to do a number of things to open the

         18  doors to make way for Executive Order 71. Executive

         19  Order 36 was issued two years ago. Two years ago.

         20  And, you know, that allowed for, in many ways,

         21  Executive Order 71. It's the reason we have, you

         22  know, many of the partnership programs we've been

         23  able to build up --

         24                 COUNCIL MEMBER JAMES: Right.

         25                 COMMISSIONER WALSH: It's the reason
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          2  we've made certification easier.

          3                 COUNCIL MEMBER JAMES: But without any

          4  tracking mechanism, how can we establish a factual

          5  predicate to determine the success of Executive

          6  Order 36?

          7                 COMMISSIONER WALSH: Executive Order

          8  71 is going to allow us to have a tracking system.

          9                 COUNCIL MEMBER JAMES: Now.

         10                 COMMISSIONER WALSH: Now, that's

         11  right.

         12                 COUNCIL MEMBER JAMES: Okay.

         13                 COMMISSIONER WALSH: And the one thing

         14  we had to do, in terms of Executive Order 71 to

         15  stand up, is we had to -- you know, and quite

         16  frankly, we embraced it, the disparity study, you

         17  know, and seeing what the results were for coming

         18  out of the disparity study, so we could move

         19  forward.

         20                 COUNCIL MEMBER JAMES: What was your

         21  market area? Where did you look, based upon your

         22  study?

         23                 COMMISSIONER WALSH: Oh, I don't have

         24  that information in front of me. I'd be happy to

         25  find it.
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          2                 COUNCIL MEMBER JAMES: Why only six

          3  sources as opposed to a more comprehensive study

          4  such as the one the Council engaged in? We looked at

          5  50 sources, why only six? Why did we limit the

          6  universe?

          7                 COMMISSIONER WALSH: I don't know what

          8  the methodology was in terms of the six sources,

          9  versus the 50 sources.

         10                 COUNCIL MEMBER JAMES: Why didn't the

         11  City agency provide to the City Council information

         12  on subcontracting opportunities? Because you don't

         13  track them based on race and gender; is that not

         14  true?

         15                 COMMISSIONER WALSH: I don't have the

         16  information on that.

         17                 COUNCIL MEMBER JAMES: Okay.

         18                 Why is it that the City of New York

         19  only certified 360 businesses when based upon my

         20  information in my head there's over 60,000 WMBE

         21  firms which would qualify?

         22                 COMMISSIONER WALSH: Why did we only

         23  certify --

         24                 COUNCIL MEMBER JAMES:-- Three-hundred

         25  and sixty-two.
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          2                 COMMISSIONER WALSH: -- Three-hundred

          3  sixty-two?

          4                 COUNCIL MEMBER JAMES: That's really

          5  not impressive, given the fact that there's over

          6  60,000 businesses.

          7                 COMMISSIONER WALSH: Well, it's a lot

          8  more impressive than what it used to be, and the

          9  process.

         10                 COUNCIL MEMBER JAMES: That's not

         11  saying much.

         12                 COMMISSIONER WALSH: You know, we

         13  could laugh about it, you know, but the sad part of

         14  that is that --

         15                 COUNCIL MEMBER JAMES: That we're

         16  having this discussion.

         17                 COMMISSIONER WALSH: Well, we are

         18  having this discussion, and I think we're having a

         19  good discussion in terms of opening up opportunities

         20  for those people who want to do business with the

         21  City.

         22                 But, you know, the whole

         23  certification process is a complicated one and a

         24  difficult one and one of the things that you want to

         25  be sure and you could go out and poll many of the
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          2  groups and many of the organizations that are

          3  involved in this. Making it too easy for

          4  certification allows for fronts, if you will, in

          5  terms of businesses.

          6                 COUNCIL MEMBER JAMES: Well, I know

          7  about fronts.

          8                 Who continue to operate in the City

          9  of New York under the banner of WMBE.

         10                 COMMISSIONER WALSH: Yes, and I don't

         11  want -- you know, one of the things that we're

         12  looking to do is to, quite frankly, Councilwoman, is

         13  to avoid, you know, creating fronts, to avoid, you

         14  know, that charade. And 362 is a number, you know,

         15  quite frankly, we're proud of. We worked with

         16  companies. If you come in, any company that comes in

         17  and works with us, it takes time. It's their

         18  certification, it's their insurance background, it's

         19  a lot of work. It's countless hours that staff puts

         20  in to work with each and every one of the individual

         21  companies that come forward.

         22                 So, it is not a number to sneeze at.

         23                 COUNCIL MEMBER JAMES: No, I

         24  understand.

         25                 Let's talk a little bit about the
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          2  legality of it.

          3                 I've reviewed Croson (phonetic), the

          4  Croson Decision. As you know, I worked in Albany, on

          5  the WMBE program in Albany, and as you know,

          6  basically Croson stands for the proposition that you

          7  need a factual predicate. And to me the differences

          8  between the City and the City Council is the fact

          9  that your factual predicate is totally different

         10  from ours. Ours I believe will provide more

         11  opportunities for minority businesses, which is

         12  embodied in this piece of legislation, which is

         13  before us.

         14                 And, so, why do you question the

         15  legality of our study? What's the basis for your

         16  opinion? Let's turn to the lawyers.

         17                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         18  (Not identified for the record.) Well, thank you. I

         19  guess if you wanted to state on the 15A program,

         20  which we've looked up as well --

         21                 COUNCIL MEMBER JAMES: Right.

         22                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         23  We're not questioning the legality of the MTA

         24  disparity study. In fact, it's been very helpful to

         25  us in reviewing it, in working with the Law
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          2  Department and the Mayor's Office of Contracts there

          3  are a great number of recommendations in there,

          4  particularly they recognize companies are doing

          5  competitive bidding in the City, which is the lowest

          6  cost bid, and it doesn't matter whether you're

          7  minority or majority, the agencies are only looking

          8  at price and quality, and the study indicates you've

          9  got to look at a lot of factors to get the numbers,

         10  which are race and gender neutral, and we are

         11  adopting most of those.

         12                 But where the Law Department focused

         13  their attention in the MTA studies on the geographic

         14  market issue, where the study indicated about 60

         15  percent of the purchasing was done within the five

         16  boroughs, and under the case law that they looked at

         17  for programs of this type, we needed a higher

         18  percentage, and that was the reason we looked at the

         19  other study that brings in an additional eight

         20  county area where the City does in excess of well

         21  over 75 percent in four of the five industry

         22  categories. Now that 13-county area is different

         23  than the old program that was done under the Dinkins

         24  Administration, which we've been certifying

         25  companies under, which is actually a 19-county
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          2  program.

          3                 So, this would be a more limited

          4  geographic market, but one that we feel would be

          5  legally defensible.

          6                 COUNCIL MEMBER JAMES: Counsel, if you

          7  don't mind me asking this question?

          8                 What is the fundamental difference

          9  between 71 and EO 36? Executive Orders. What's the

         10  difference?

         11                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         12  Executive Order 36 was designed before the disparity

         13  study came out. As we've told the Chair many times

         14  in meeting with this Committee that a lot of the

         15  work in our agency was contemplating the coming of

         16  this disparity study and what it was going to show

         17  and how to respond to it.

         18                 And as you said, Croson requires that

         19  evidentiary basis in order to do a goals programs.

         20  So prior to that time we did Executive Order 36 to

         21  build capacity of companies, in order to work with

         22  them. So, as Council Member Comrie pointed out, how

         23  do they know about opportunities? Under that

         24  Executive Order, we've developed the on-line

         25  directory so that agency purchasing officers can
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          2  easily find certified MWBEs. We've started the

          3  procurement unit, we built the staff.

          4                 Executive Order 71 came quickly on

          5  the heels --

          6                 COUNCIL MEMBER JAMES: Can I just stop

          7  you there? Under 36, how many WMBE firms were

          8  certified?

          9                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         10  Well, I think the Commissioner noted in the last

         11  year we had the 360 odd companies that were

         12  certified.

         13                 Now, remember, a lot of companies are

         14  not interested in doing government purchasing work.

         15  That's one of the issues. You look at other entities

         16  around the area, the Port Authority, the MTA, the

         17  State, which have goals programs, which are a big

         18  incentive to certify, which the City didn't have. So

         19  we think we are doing very well in light of the fact

         20  that we don't have a goals program yet. And when the

         21  rules are put in place, we anticipate there is going

         22  to be additionally more interest in getting

         23  certified to take advantage of the program's

         24  benefits.

         25                 COUNCIL MEMBER JAMES: Can I just stop
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          2  you there?

          3                 We've only certified 360, how many

          4  has the MTA certified or DASNY certified within the

          5  last two years?

          6                 COMMISSIONER WALSH: I actually

          7  couldn't give you that number.

          8                 COUNCIL MEMBER JAMES: You don't know,

          9  okay.

         10                 COMMISSIONER WALSH: No.

         11                 COUNCIL MEMBER JAMES: As far as any

         12  state agency, I mean compared State to City, how

         13  many businesses, minority businesses, have they

         14  certified versus what the City of New York has done.

         15                 ASSISTANT COMMISSIONER JEW: That

         16  wouldn't necessarily be a fair and accurate

         17  comparison because the market area would be

         18  different for other entities. The Port Authority

         19  does, the State, we all have different market areas.

         20                 COUNCIL MEMBER JAMES: Okay, but 360,

         21  you agree that that the number has only been 360?

         22                 ASSISTANT COMMISSIONER JEW: What

         23  we're saying is last year we knew we certified 362

         24  companies. That's not all the certifications that we

         25  --
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          2                 COUNCIL MEMBER JAMES: Since this

          3  Administration has been in place, how many minority

          4  businesses have you certified, 360?

          5                 ASSISTANT COMMISSIONER JEW: We

          6  probably have certified about two or three-thousand

          7  companies, over different periods of time --

          8                 COUNCIL MEMBER JAMES: Certified as

          9  minority or women-owned businesses?

         10                 ASSISTANT COMMISSIONER JEW: Yes,

         11  certified --

         12                 COMMISSIONER WALSH: I just want to

         13  add, we don't certify under the basis of DBE at this

         14  point. These are all minority and women-owned

         15  businesses.

         16                 COUNCIL MEMBER JAMES: So, all the

         17  2,000 firms that you certified since this

         18  Administration has been in place, the 2,000 are

         19  women and/or minority. And when you define minority

         20  as black, African-American, there is a whole

         21  subcategory.

         22                 COMMISSIONER WALSH: Yes, there are

         23  rules pertaining to that.

         24                 COUNCIL MEMBER JAMES: Okay.

         25                 I don't want to take up any more
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          2  questions because I see Councilman Jackson looking

          3  at me. But I have a series of other questions, but,

          4  Chairman, you've done great work on your BIDs, your

          5  Business Improvement Districts, on there. On this we

          6  obviously have major disagreement. Thank you.

          7                 CHAIRPERSON JACKSON: Thank you,

          8  Council Member James.

          9                 Council Member Clarke of Brooklyn.

         10                 COUNCIL MEMBER CLARKE: Thank you, Mr.

         11  Chair. Thank you for bringing this legislation to

         12  hearings, the very important legislation, one that

         13  is highly anticipated.

         14                 Commissioner, welcome. And I have a

         15  number of questions to ask you as well. Because I

         16  have a lot of concerns, and they're not addressed by

         17  the Executive Orders that have been put forward. Let

         18  me just ask some, maybe just for my own

         19  understanding. Why is it that -- and I recognize

         20  that you are anticipating our disparity study; why

         21  is it that this Administration needed two executive

         22  orders around this issue when the Dinkins

         23  Administration only needed one?

         24                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         25  You know, the terminology Executive Order rules, the
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          2  Dinkins' Administration Program was done pursuant to

          3  a rule-making process. The program was governed by

          4  rules adopted pursuant to the Charter which

          5  authorizes this agency, SBS, to do a minority and

          6  woman-owned business program through a rule-making

          7  done under a City Administrative Procedure Act. And

          8  Executive Order 71 is just clearly authorizing the

          9  agency --

         10                 COUNCIL MEMBER CLARKE: That's not my

         11  question.

         12                 My question was the Dinkins'

         13  Administration did one Executive Order. I understand

         14  about rules and everything. What you have said is

         15  that under the Bloomberg Administration, we're going

         16  to set forth one set of Executive Orders with the

         17  set of rules and upon your disparity study, we'll I

         18  guess come up with the next Executive Order, based

         19  on another set of rules. And what I want to know is,

         20  with all of these rules that are being developed as

         21  we speak, over four years of understanding that this

         22  is a challenge and this is a serious issue for this

         23  Council, we're still at the point of developing

         24  rules.

         25                 Okay? And I want to know what was the
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          2  difference between what the Dinkins Administration

          3  had in place? Did you examine their rules? Was there

          4  anything implementable, since there was such a

          5  success with that program that met its demise under

          6  another administration that chose to ignore the

          7  rules, which you say to us should be just as strong

          8  as our legislation once we propagate these rules,

          9  and then you want us to buy the fact that we

         10  shouldn't do any legislation.

         11                 What is the difference? That's what I

         12  want to understand, because there's a lot of

         13  mumbo-jumbo being spoken right now, quite frankly,

         14  in my humble opinion. And I think that we are trying

         15  to make all kind of logistical challenges around a

         16  very simple issue, and the simple issue is that for

         17  far too long, four years into this Administration,

         18  we have not forthrightly addressed this issue.

         19                 What is the difference between the

         20  Dinkins' Administration Executive Order and the two

         21  Executive Orders issued by the Bloomberg

         22  Administration in four years knowing how important

         23  this issue is?

         24                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         25  The difference is that the Dinkins' program was
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          2  based on a disparity study done by the National

          3  Economic Research Association, NERA, and that's what

          4  we have now. We have a disparity study that we are

          5  going to base a rules program on. So I don't think

          6  there is a difference in that way.

          7                 COUNCIL MEMBER CLARKE: Right. So,

          8  okay, you had a disparity study under the Dinkins

          9  Administration that then propagated some rules. Were

         10  those rules then looked at by the Bloomberg

         11  Administration?

         12                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         13  Yes, they are. We've been working with the

         14  certification rules that were adopted under that

         15  program. Those are the rules --

         16                 COUNCIL MEMBER CLARKE: And that is

         17  what is comprised of Executive Order 36, and being

         18  implemented under Executive Order 36.

         19                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         20  In continuing to certify companies, we use those

         21  rules that were adopted for certification.

         22                 The program lapsed, however, the

         23  other set of rules governing utilization and goals,

         24  those are the ones that lapsed on June 30th, 1998.

         25                 COUNCIL MEMBER CLARKE: So then you're
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          2  not using the Dinkins' Executive Order in order to

          3  implement your plan? You're using some of the

          4  Dinkins' Executive Order for your Executive Order?

          5  You're not using it in its entirety?

          6                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          7  We are using the rules for certification that

          8  continue to exist. We can't use the ones that

          9  sunset.

         10                 COUNCIL MEMBER CLARKE: Are you using

         11  the rules that were propagated under the Dinkins'

         12  Administration Executive Order?

         13                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         14  The rules that remain in effect we are using.

         15                 COUNCIL MEMBER CLARKE: That's not my

         16  question. That's not my question.

         17                 You are selectively telling me what

         18  from the Dinkins' Administration Executive Order --

         19  oh, so what you're telling me is the Executive Order

         20  was limited to certification, is that what you're

         21  saying to me?

         22                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         23  An Executive Order that proceeded the rules that

         24  were adopted after the disparity study done by the

         25  Dinkins' Administration, those are the rules that
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          2  were the program that's being referred to earlier by

          3  the Committee chairs, and those are the rules that

          4  were adopted for that program.

          5                 COUNCIL MEMBER CLARKE: So what you're

          6  saying to me is those rules were specific to

          7  certification exclusively to certification?

          8                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          9  No, there was a set of rules that were --

         10                 COUNCIL MEMBER CLARKE: So, what you

         11  have chosen was to utilize the rules specific to

         12  certification in your Executive Order?

         13                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         14  Those are the ones that remain in effect.

         15                 COUNCIL MEMBER CLARKE: I'm not asking

         16  what remains in effect. I'm asking what we have as

         17  precedented history under a previous administration

         18  in an Executive Order. And if you're not utilizing

         19  it, then you're not. It's a simple yes or no

         20  question.

         21                 CHAIRPERSON JACKSON: I'm going to let

         22  him answer it. Now that you understand the question,

         23  perhaps you can answer it.

         24                 ASSISTANT COMMISSIONER JEW: The prior

         25  Administration's program was based upon rules that
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          2  were promulgated once there was a disparity study.

          3                 The new program now that we are

          4  trying to institute will be based upon a disparity

          5  study that was issued by Mason Tillman in January.

          6  That's what we are waiting for. That's why there are

          7  two Executive Orders.

          8                 CHAIRPERSON JACKSON: I will take that

          9  as a no.

         10                 COUNCIL MEMBER CLARKE: And I will

         11  accept it as a no. Because when someone says to me

         12  that that is what we've been waiting for, you said

         13  it all. Because while you were waiting, our

         14  communities were waiting. Waiting for an MWBE

         15  program and suffering, okay?

         16                 And there are a whole host of

         17  questions here that have been prepared, but I think

         18  we've gotten to the heart of the matter.

         19                 I don't have to go through the legal

         20  mumbo-jumbo right now to understand what a snowjob

         21  is. And what I'm saying here today, Mr. Chair, is

         22  that there is not an Executive Order big enough,

         23  strong enough, to assure me that the intentions of

         24  this Administration is to make sure that women and

         25  minority-owned business enterprise in this City are

                                                            77

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  given the same considerations that every other

          3  business in this City has been given historically

          4  for generations.

          5                 I believe that legislation is

          6  required. Thank you so much for coming and bringing

          7  your testimony here today.

          8                 COUNCIL MEMBER JACKSON: Let me remind

          9  everybody, we are going to have a type of order

         10  here. As much as I may have wanted to clap myself, I

         11  cannot.

         12                 Council Member Sears has joined us,

         13  and she wanted to make a statement also. Council

         14  Member Sears, good to see you.

         15                 COUNCIL MEMBER SEARS: Thank you very

         16  much. I don't serve on the Committee, and I wasn't

         17  quite sure whether I should be sitting at the table

         18  and testifying, but I'm going to address the issue

         19  that the Committee has and I thank you very much for

         20  bringing this together.

         21                 I worked with a small business-owned

         22  company, and I think I can speak firsthand

         23  literally, about what the experiences were and what

         24  that meant, and I worked in a very special field of

         25  transportation, and I was very pleased when I was
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          2  assigned to the Transportation Committee. Let me

          3  just say that I can tell you what the problems are

          4  and that are very unfair.

          5                 One is that the minority company

          6  generally has to join forces with a very large

          7  contractor. Nine times out of ten, they're asked to

          8  be completed dedicated to that one contractor, which

          9  totally eliminates them from the playing field, Mr.

         10  Chairman, because this is a very key point, so that

         11  if the contractor that they join forces with out of

         12  necessity does not get that contract, that company

         13  does not get the job.

         14                 Secondly, if they do get the job, I

         15  can tell you they're at the mercy of a contractor

         16  when it comes to their reimbursement because they

         17  must wait, I know a company, three years. Now, we're

         18  talking about a small business community. We're

         19  talking about a woman-owned company, a minority

         20  company that employs minorities, and are well, well

         21  versed in their specialty. Extremely competent, and

         22  yet are meeting every obstacle on that road. And it

         23  is incredible that we have not passed that point

         24  where those obstacles are removed.

         25                 First of all, it takes forever to get
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          2  that designation. It's not an easy thing. I worked

          3  on it and I know. It's page after page after page.

          4  It's one department after another, and it takes a

          5  very long time, which doesn't have to do with you,

          6  but I'm just saying what that company has to go

          7  through just to get the designation. And when they

          8  do that, it isn't where all the doors are opening.

          9  To the contrary, they've got more obstacles in those

         10  doors opening. And when one little doorknob turns,

         11  not a big doorknob, but even a little one, they do

         12  not have the independence to absolutely do what they

         13  have been professionally trained to do.

         14  Transportation is not a field that was open to

         15  women, and I can tell you that that company does

         16  remarkable work. That company is still without its

         17  reimbursement in some issues.

         18                 Secondly, they're not allowed to go

         19  out and join forces within that group. I've almost

         20  professed, and I don't know whether this is even

         21  possible, that if a minority-owned business meets

         22  the criteria of that specialty in that contract

         23  where they are enabled to go through that RFP

         24  process, why couldn't they do it independently? I

         25  don't know the mechanics of that and that may not be
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          2  possible, but it seems that it's the one way of

          3  ensuring that somehow it's a bigger doorknob that

          4  turns. Because companies that are not qualified,

          5  companies that are not equipped, particularly the

          6  women-owned companies, are not so foolish as to

          7  apply for those jobs. I have to say within those

          8  companies there's a great deal of wisdom among the

          9  female force. And they know what they can handle and

         10  what they can't. And there is much that has been

         11  closed to them.

         12                 So, perhaps you may come up with

         13  suggestions. I do know this: I do know that

         14  something has to change, and if it's not going to

         15  change through a legislative process, because by

         16  your rules and regulations and through the

         17  contracting that goes on in the City of New York,

         18  then there would have to be adjustments to the

         19  policies and regulations. If that is not possible, I

         20  can tell you the women-owned businesses are not

         21  getting a fair shake. They're just not. These

         22  minority businesses are not getting a fair shake,

         23  and there is a lot that is closed to them, and I

         24  think that there has to be a very concerted effort,

         25  and if it's not appealing through a legislative

                                                            81

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  process, then it has to be demonstrated that within

          3  the rules, regulations, and policies of the

          4  appropriate agencies that this could happen. And I

          5  have to tell you, to date Commissioner Walsh, that

          6  has not been demonstrated. Not by you, but certainly

          7  within the contracting process itself, it has not

          8  been open enough. And I, for one, if it had to be

          9  through the legislation process, I could tell you

         10  sitting here I would support that because it's been

         11  a long time, and women and minority companies have

         12  had an extremely difficult time.

         13                 And I don't know any company that

         14  would want to bid on anything that they were not

         15  qualified to handle. I think that these companies

         16  must be given more credit than that. They want to

         17  succeed, they don't want to fail, and as a result

         18  they will do what they are equipped to handle, and

         19  they are equipped to handle a lot more than what

         20  comes before them, and that is what needs to be

         21  changed.

         22                 So, I thank you very much in allowing

         23  me to speak, and I do hope that there can be some

         24  meeting of the minds, because I can tell you,

         25  Commissioner Walsh, there are injustices. And it's
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          2  up to government to correct those injustices, and

          3  this is one that needs to be. So, thank you very

          4  much.

          5                 CHAIRPERSON JACKSON: Thank you,

          6  Council member.

          7                 I'm going to ask you to hold your

          8  response, because we're going to have a quick

          9  rejoinder (sic), if you wish, by Council Member

         10  James.

         11                 May I encourage all of my colleagues

         12  that you have a ton of panels that have yet to

         13  speak, and if we are going to be here to the bitter

         14  end, as I am, then that's fine to go on, but if

         15  we're not then I encourage everybody to be brief.

         16                 COUNCIL MEMBER JAMES: That wasn't

         17  directed toward me, right, Mr. Chairman?

         18                 CHAIRPERSON JACKSON: Oh, absolutely

         19  not. Unless the shoe fits, but absolutely not.

         20                 COUNCIL MEMBER JAMES: One last

         21  question and a point. I just learned, Commissioner

         22  Walsh, a new acronym, ACCOs, Agency Contracting and

         23  Compliance Officers, as a result of this experience.

         24  How many ACCO officers are African American, Latino

         25  or Asian within the City of New York?
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          2                 COMMISSIONER WALSH: I don't know.

          3                 COUNCIL MEMBER JAMES: Okay. That was

          4  my question. And my point is, I recognize the market

          5  area is different from New York --

          6                 COMMISSIONER WALSH: I can tell that

          7  one at SBS is.

          8                 COUNCIL MEMBER JAMES: Okay.

          9                 COMMISSIONER WALSH: I'll have one and

         10  we'll get you the other information.

         11                 CHAIRPERSON SANDERS: We'll start with

         12  one.

         13                 COMMISSIONER WALSH: We'll start with

         14  one and we'll go from there.

         15                 COUNCIL MEMBER JAMES: Let me just for

         16  FYI, I'm sure you know this, DASNY has goals of 15

         17  percent for MBEs and nine percent for WMBEs. New

         18  York and New Jersey Port Authority has the goals of

         19  12 percent for MBE and five percent for WMBEs, and

         20  there is other state agencies that I have listed

         21  here with all of their goals and timetables.

         22  Obviously, since New York City has a market area

         23  which really reflects the diversity of the City of

         24  New York, which we all celebrate, our goals should

         25  be obviously double or triple those numbers.
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          2                 Thank you, Mr. Chairman for this one

          3  last comment.

          4                 CHAIRPERSON SANDERS: Thank you.

          5                 We've been joined by Domenic Recchia.

          6  Sorry, Council Member Domenic Recchia of Brooklyn.

          7                 Allow me to give some feedback, and

          8  some of these are just my heart responding, my soul

          9  responding; and that is, to say that if Executive

         10  Order 36, I believe, had been issued by the Mayor in

         11  Year 1, what a difference in the City that we

         12  perhaps could see. That did not need a disparity

         13  study. And if Executive Order 71 had came out in

         14  year 1, since it also is not driven by a disparity

         15  study, you're looking at, you call this these things

         16  are not driven by disparity, what a difference in

         17  the City that we can do. And this is not to take

         18  away that this Mayor has been a breath of fresh air

         19  in a stale City by many previous years, but we could

         20  have been at a whole different place.

         21                 All right, all right, that's just my

         22  heart responding. Let me also remind people not to

         23  -- you know, rules are good but rules too can be

         24  rescinded, just as you rescind an Executive Order,

         25  you can say and all rules that flow from this order.
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          2  So, rules by themselves are not your safety.

          3                 I encourage everybody not to fall

          4  into a false dichotomy, this or that. Either we have

          5  something that deals with MWBE or we have something

          6  that deals with the disadvantaged businesses. If the

          7  issue is justice, we should have both of these

          8  things, who says that we can't have both of these

          9  things? If we have found that New York City has not

         10  allowed any type of its residents to have an equal

         11  share then justice requires that we have this, but

         12  it also should say that if the MWBE legislation or

         13  disparity study is correct, then we also should do

         14  that.

         15                 I use an analogy of a hospital and of

         16  a triage unit, and in a hospital you're not just

         17  dealing with anybody who comes in the door. The

         18  first group you want to deal with are the most sick,

         19  the most endangered, the most troubled, the most

         20  people who may not survive, and I would suggest to

         21  you that this legislation speaks of that, and then

         22  it prioritizes based on that, how do we deal?

         23  Because it is on one hand a man who has a leg

         24  broken, is not the same man whose leg has been

         25  amputated, you can't deal with it in the same
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          2  manner. One won't last while you get to the other.

          3                 So, it's a false dichotomy which we

          4  in the Council certainly don't see. I'm glad that

          5  you pointed out that there may be some New Yorkers

          6  that may be hurt or may not be included in this.

          7  Let's include them. Let's bring all of them in.

          8  Let's make sure that we clean this swamp up once and

          9  for all, that all New Yorkers have an even shot at

         10  every single thing that we have to offer here.

         11                 So, we heartily embrace the concept

         12  of disadvantaged businesses without throwing out the

         13  baby with the bathwater, without understanding that

         14  there's a triage that we must deal with also.

         15                 Incidentally, sir, I did request a

         16  study informal on the effect of this Executive Order

         17  36. In fact, I requested it twice and said I want to

         18  see what the City looks like before Executive Order

         19  36 and what it looks like after Executive Order 36.

         20  I have yet to get that, those numbers. So, I cannot

         21  speak of that.

         22                 The State, I've heard talk of the

         23  State uses a score card. Yes, and the State by its

         24  own admission has failed every year that they have

         25  used this score card. They have not met their goals,
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          2  and no punishment has taken place. And they say,

          3  okay, we'll continue with the same thing.

          4                 One definition of insanity is, of

          5  course, continuing to do the same thing and

          6  expecting a different result. If the State is not

          7  meeting their own attempt and we imitate the state,

          8  maybe we can do it different. Why don't we put some

          9  goals in there. These ACCOs should know that their

         10  job performance will be based on what happens with

         11  moving the goals of this City. If you don't say to

         12  the ACCOs we're going to judge you, not just did you

         13  show up and have a tie on? Did you have a good day

         14  or a bad day? Were you kind and courteous. But we

         15  can say, wait a minute, we have goals that we've all

         16  established, and we want to see if these are

         17  happening.

         18                 If they're not happening, then that

         19  should go on your job performance. And if you do

         20  such a poor job, we should get rid of you or at

         21  least get rid of you as an ACCO and find someone.

         22                 It's not simply a question of cost,

         23  as everyone in here agrees, of having ACCOs of

         24  color, or white ACCOs, is are they pursuing the

         25  policy of New York City? And we should find this and
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          2  make sure that it happens.

          3                 My final point is to say, and this

          4  was not really aimed at you, sir. I respect you

          5  highly. I was just sitting here, and that's why

          6  sometimes you let the Chairs speak first, because

          7  then it won't come from the heart so much. I

          8  understand this, there's a question of legislation

          9  or Executive Order, and some say, hey, you can't

         10  legislate the heart. You cannot tell people what to

         11  think and how they're going to do these things. And

         12  perhaps we're down to looking at a point of looking

         13  at the American person, the American people, and

         14  saying are we committed to these ideas that we have

         15  all around our heads up here. All you have to do is

         16  look up and you'll see ideas that are worth dying

         17  for any day of the week.

         18                 However, we cannot legislate the

         19  heart. But we certainly can legislate action. And we

         20  can legislate that if a person does not carry out

         21  the ideas of New York City, the ideas of this great

         22  country, then we need to get rid of them and find

         23  some people who will create an even playing field in

         24  a City that is a majority minority, something is

         25  wrong, and overwhelming when you put women in there,
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          2  there's something wrong with this basic

          3  conversation. There's something wrong here, and I

          4  understand, and I commend the Mayor's Office to

          5  their credit, no one has embraced what's wrong.

          6                 The argument is over how to make it

          7  better. So, if you hear the passion on this side or

          8  that side, it's not aimed at one another. It's aimed

          9  at we finally got a chance to make this one better,

         10  and by God's grace and hard work, we're going to

         11  take it and we'll take everything that goes with it.

         12                 Thank you very much.

         13                 Council member, my Chair.

         14                 CHAIRPERSON JACKSON: Thank you,

         15  Council Member Sanders. Sorry, I had to divert for

         16  about ten minutes. I had not eaten all day and need

         17  to be able to feed the engine that drives me.

         18                 Commissioner, I just have some

         19  questions, if you don't mind of you and your staff,

         20  and let me just acknowledge my colleague from

         21  Brooklyn, who is a member of the Contracts

         22  Committee, Council Member David Yassky.

         23                 Commissioner, I'm just going to try

         24  to go through them and if you can answer them as

         25  quickly as possible? I'm not trying to get into a
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          2  long dialogue.

          3                 COMMISSIONER WALSH: Okay.

          4                 CHAIRPERSON JACKSON: I'm just trying

          5  to understand.

          6                 You, when I say you, you represent

          7  the Administration, as far as in this particular

          8  hearing. You conducted a separate study that was

          9  completed in June, but which we did not receive

         10  until last Friday, as I said in my opening

         11  statement. Despite having asked for it in July. I

         12  have a few questions about this. Why did we not

         13  receive this study until a few days before this

         14  hearing, despite having asked for it some two months

         15  ago?

         16                 COMMISSIONER WALSH: I can't answer

         17  that. No one came to me about this study. I would

         18  have been happy to give it to you.

         19                 I don't know who it was asked of. I

         20  could tell you that the study and the intentions of

         21  the study were to make sure that we had solid

         22  footing going forward, okay?

         23                 CHAIRPERSON JACKSON: Well, I'm going

         24  to ask you as the Administration's representative,

         25  for those you do not have answers for, can you find

                                                            91

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  out those answers?

          3                 COMMISSIONER WALSH: Sure can.

          4                 CHAIRPERSON JACKSON: I appreciate

          5  that.

          6                 Second question is, the study

          7  references appendices, and recommendations that were

          8  not included in the copies that we were given. The

          9  appendices deal with important data that likely

         10  reflect on the study's validity.

         11                 Do you know why we didn't receive

         12  them?

         13                 COMMISSIONER WALSH: I don't. I don't.

         14  But I'll get it to you.

         15                 CHAIRPERSON JACKSON: I appreciate

         16  that.

         17                 Given the comprehensive nature of the

         18  New York City Council study, why did you, the

         19  Administration, why did you have this study that you

         20  just did conducted? Why did you have it conducted?

         21                 COMMISSIONER WALSH: There was concern

         22  in consultation with the Law Department about the

         23  geographic network or outreach that in terms of the

         24  numbers holding up in certain areas.

         25                 CHAIRPERSON JACKSON: Now, you
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          2  discussed it. I heard you respond to that. I think

          3  you said that what is a threshold in order to

          4  sustain the legality of it, do you know --

          5                 COMMISSIONER WALSH: I'm sorry?

          6                 CHAIRPERSON JACKSON: Do you know the

          7  actual threshold percentage?

          8                 COMMISSIONER WALSH: I don't know.

          9  There was a number of different areas and different

         10  sectors where there was some concern about whether

         11  the numbers could be held up.

         12                 CHAIRPERSON JACKSON: And what were

         13  you, the Administration, expecting to find, if

         14  anything?

         15                 COMMISSIONER WALSH: We were not

         16  expecting to find anything.  To the contrary, our

         17  goal was to make sure that the disparity study and

         18  the results that came out of the disparity study

         19  could go forward, quite frankly.

         20                 CHAIRPERSON JACKSON: And who did your

         21  study? Was your report a disparity study also?

         22                 COMMISSIONER WALSH: MGT. It was a

         23  firm that had worked with the Port Authority on a

         24  number of --

         25                 CHAIRPERSON JACKSON: Now did you,
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          2  meaning SBS, the Small Business Services, contract

          3  out for that?

          4                 I read in the paper, and I'm just

          5  trying to ask for confirmation, I read in the papers

          6  that it was the Economic Development Corporation and

          7  that contracted out for that study that was

          8  performed by the Administration; is that correct?

          9                 COMMISSIONER WALSH: We've done in the

         10  past working with EDC, we're both Economic

         11  Development agencies, whether it's markets or the

         12  waterfront, we work with EDC to move it forward.

         13                 CHAIRPERSON JACKSON: Do you know how

         14  much that study costs?

         15                 COMMISSIONER WALSH: I don't know off

         16  hand. About $25,000.

         17                 CHAIRPERSON JACKSON: About 25,000,

         18  okay.

         19                 And what different data, what

         20  different data used then was given to the Council

         21  study team, and was the data that the Council study

         22  team created used by your contractors, if you know?

         23                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         24  (Not identified for the record.) I think that's kind

         25  of a broad question. We don't know specifically.
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          2                 CHAIRPERSON JACKSON: Who do you

          3  suggest that I frame that question to? Should I

          4  frame it directly to Mayor Bloomberg, or should I

          5  frame it to another Commissioner?

          6                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          7  What I'm saying is I think we'll take that question

          8  back and it will be more productive to determine

          9  exactly what -- we provided a lot of data to the MTA

         10  disparity team as well as what MGT looked at, and to

         11  make a comparison about the -- in a broad way would

         12  be impossible sitting here now.

         13                 CHAIRPERSON JACKSON: Okay, so, you'll

         14  get back to us on that?

         15                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         16  Yes.

         17                 CHAIRPERSON JACKSON: Okay, then I'm

         18  going to ask you to communicate that in writing to

         19  our Counsel Robert Newman, if you don't mind.

         20                 CHAIRPERSON SANDERS: A quick point of

         21  information? Was it the same data? If it was

         22  different data, you may get a different result. Was

         23  it the same data, and did MTA have the same data?

         24  Please communicate that back also.

         25                 CHAIRPERSON JACKSON: I know that in
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          2  the brief time that we have had the MGT study, we're

          3  concerned about the methodology and that apparent

          4  slap-dash nature of the study.

          5                 For example, the study notes that it

          6  relied on six sources for availability data, one of

          7  them being census data, which the courts have said

          8  is improper, but the Council's study relied on over

          9  50 data sources, and which do you think would be

         10  more reliable? Six, or 50?

         11                 COMMISSIONER WALSH: You know, it's

         12  hard to say where the information is coming, where

         13  the 50, where the six is, so, you know, in some

         14  cases it's apples and oranges, depending on what

         15  you're looking at.

         16                 It's hard to, it's sort of hard to,

         17  you know, without looking at the 50 and without

         18  looking at the six and without looking at the sector

         19  you're looking at, it's --

         20                 CHAIRPERSON JACKSON: But you would

         21  agree, though, that if the Supreme Court said you

         22  shouldn't look at census data, that should not be in

         23  there, would you agree?

         24                 COMMISSIONER WALSH: I agree, sure.

         25                 CHAIRPERSON JACKSON: Okay.
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          2                 We noticed on your study team's

          3  website a blurb about the work that they had done

          4  for the City.

          5                 The blurb included the following

          6  sentence: "MGT reviewed the methodology and data

          7  submitted to the client..." meaning the client, City

          8  of New York Economic Development Corporation, I

          9  assume... "...utilize our approach for determining

         10  disparity, and presented the client with findings

         11  that were easier to comprehend, as well as

         12  recommendations that did not pose an undue burden on

         13  the client."

         14                 I have a few questions about this, if

         15  you don't mind.

         16                 1. In what way did the Mayor, or

         17  anyone else, have a problem comprehending the

         18  findings in the Council's study?

         19                 COMMISSIONER WALSH: We did not have

         20  trouble comprehending the information. It was

         21  obviously a very meaty report. We went through it,

         22  came out earlier in the year, and we worked with the

         23  Council, so you know, I don't know what to say with

         24  regard to their writing and on their website.

         25                 CHAIRPERSON JACKSON: Now, were the
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          2  findings of your study particular as to the market

          3  area made so as not to place an undue burden on the

          4  City with respects to its obligations to address the

          5  disparities found?

          6                 I mean, why did you have to go to

          7  such a huge market if in fact you said, in response

          8  to a question, that the range of market area that

          9  was studied was eight additional counties; how far

         10  was those eight additional counties? Because going

         11  to the east there's only two counties, Nassau and

         12  Suffolk. So did your counties go into New Jersey, or

         13  how far north did they go, if you know?

         14                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         15  The counties in New Jersey, Hudson and Passaic. As

         16  we said earlier, this 13-county area that they

         17  determined was a market area that did enough per

         18  City purchasing as opposed to the old program which

         19  was a 19-county area, and included about six other

         20  counties within New Jersey.

         21                 CHAIRPERSON JACKSON: So, all of the

         22  counties that you made reference to, eight plus the

         23  five, meaning the five in New York City, are those

         24  listed somewhere in a report or anywhere else?

         25                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I
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          2  believe they're in the report and they form a

          3  metropolitan district.

          4                 CHAIRPERSON JACKSON: Metropolitan

          5  district --

          6                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          7  It's an area grouped under the US census.

          8                 CHAIRPERSON JACKSON: Well, it

          9  appears, it appears, and you can correct me if I'm

         10  wrong, it appears based on what I'm hearing in the

         11  discussions, that the Administration is afraid of

         12  defensible goals, because our legislation is very

         13  definitive as to what we're trying to achieve; you

         14  would agree with that, right?

         15                 COMMISSIONER WALSH: No, I would not.

         16  We're not afraid of defensable goals.

         17                 We've made it clear, in terms of, in

         18  my testimony in terms of how supportive we have been

         19  of the disparity study. And quite frankly, there are

         20  many parallels between what has been put out in a

         21  disparity study.

         22                 And keep in mind, we began working

         23  with the Council, and with the team of the Council,

         24  in February of 2002. February of 2002. The report

         25  came out in January of 2005. We were there every
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          2  step of the way. We opened our books, we moved

          3  forward, we added a team, you know, when we talked

          4  about goals, we will have goals.

          5                 We will have goals for each and every

          6  one of the agencies. We will be looking for those

          7  opportunities where there are contracting

          8  opportunities.

          9                 So, to say that we're afraid of goals

         10  is simply unfair. It's unfair of the work that has

         11  been done over the last three years, in terms of

         12  building a team, and building a credible team of

         13  professionals that have been working day in and day

         14  out to open the doors of opportunity.

         15                 You know, people have described the

         16  effort as snow-balled, that this is a facade, all of

         17  the efforts that we have made, they have linked

         18  together so many, so many, so many areas, you know,

         19  come to one of our conferences, come to one of our

         20  centers in terms of what we have been doing to open

         21  doors, whether it's at a Business Solution Center or

         22  is at one of our training centers, this program

         23  simply is not about just goal setting. It's about

         24  capacity building. It's about overcoming many of the

         25  other barriers that minority and women-owned
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          2  businesses face.

          3                 And I'm sorry that some people feel

          4  that this is a snow-balling effort.

          5                 CHAIRPERSON JACKSON: You know, well,

          6  maybe we can come to a consensus, because if in

          7  fact, if you're saying that some of your goals are

          8  lined with what we're trying to achieve, then I can

          9  see us passing a law, and then you as a Commissioner

         10  adhering to the law.

         11                 Our bill would allow you to set goals

         12  for all subcontract amounts. And we talk about, and

         13  when I ask you are you afraid of defensable goals,

         14  and obviously by your response you said that you're

         15  not, and that you disagree with the position that I

         16  threw out, some people questioned then why did the

         17  Administration, if in fact, you believed in the

         18  disparity study, why did you have to go out and do

         19  your own study if you were not afraid? And those are

         20  the questions that are being asked by some of my

         21  colleagues and myself.

         22                 COMMISSIONER WALSH: And that's a

         23  legitimate concern. And we got advice, obviously we

         24  got together, our concern was if it was challenged

         25  in some of the other areas, would it be held up.
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          2  This City has gone through a cycle in the past where

          3  one Mayor has built up an MWBE program to see the

          4  program with her.

          5                 We have from the first day, from the

          6  first day have built up a leadership team that is

          7  unmatched, simply unmatched in terms of the efforts

          8  that they have made, and I'll stand by that. You

          9  know, 362 certifications, 362 certifications last

         10  year means more than one every single day.

         11                 You know, go out and ask some of the

         12  groups that have recognized, you know, the work that

         13  has been done here, and what we have done in so many

         14  different areas.

         15                 CHAIRPERSON JACKSON: I hear you,

         16  Commissioner. What you hear is also my colleague and

         17  others are expressing their frustration as a result

         18  of the bottom line is, is that many of my colleagues

         19  and I feel that the Administration should be way

         20  beyond that point you are. That's what you're

         21  hearing. You're hearing some of the frustration of

         22  the lack of minority and women-owned business

         23  contracts to the level of the capacity in order to

         24  do business in the City of New York.

         25                 COMMISSIONER WALSH: I could simply

                                                            102

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  say, you know, as evidenced by the Mayor's work on

          3  the Mayor's Construction Commission, you know,

          4  during a time where we're seeing construction all

          5  over the City, in terms of him bringing unions

          6  together and non-profit organizations together,

          7  civic organizations together, to have one of the

          8  most aggressive efforts, to have one of the most

          9  aggressive efforts to hire blacks, Hispanics, women,

         10  you know, coming together, you know, as he did

         11  recently. Two Executive Orders, technology

         12  initiative, capacity building, technical assistance,

         13  it all stands. And we stand ready to go forward with

         14  our program.

         15                 CHAIRPERSON JACKSON: Well, let me say

         16  now, I noticed that in the Executive Order that you

         17  plan to limit subcontracting goals to subcontracts

         18  under $1 million, why is there a limit?

         19                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         20  Yes, I think it goes to the capacity of the

         21  contractors. That was identified in the MTA study as

         22  contracts for a million dollars or less.

         23                 CHAIRPERSON JACKSON: Why do you have

         24  to put a limit on those? I don't understand why a

         25  limit is necessary.
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          2                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I

          3  think as we were discussing, the legal challenges to

          4  programs like this, I think the MTA study recognizes

          5  that setting a capacity is part of the program, and

          6  narrowly tailoring the program to companies that

          7  have the capacity to perform.

          8                 CHAIRPERSON JACKSON: Mr. Schwartz,

          9  you're the Deputy Commissioner, is that correct?

         10                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         11  Yes.

         12                 CHAIRPERSON JACKSON: I'm sure your

         13  counsel has advised you that the courts do not

         14  require -- I'm sure that you know that -- Robert, is

         15  it US Supreme Court? The courts do not require that

         16  there be a limit; are you aware of that, for

         17  subcontracts?

         18                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         19  We have studied obviously the study carefully. We

         20  did our additional study in order to strengthen our

         21  program, and we've worked with the Law Department in

         22  ultimately defending program, the program.

         23                 CHAIRPERSON JACKSON: Right.

         24                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         25  Because many programs of this type, as you know,
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          2  have been thrown out by the courts. Now, they have

          3  to be narrowly tailored to the findings of the study

          4  and the study found the capacity level at a million

          5  dollars or less.

          6                 CHAIRPERSON JACKSON: But as a general

          7  counsel, I'm saying to you, my question to you is

          8  this: You know, based on as an attorney that's

          9  dealing with this particular matter, the courts do

         10  not require a limit on subcontracts, and why then

         11  are you placing a limit, knowing that from a court

         12  precedent point of view, no limit is required?

         13                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I

         14  just want to be clear. Are you saying subcontracts

         15  or prime contracts?

         16                 CHAIRPERSON JACKSON: Subcontracts.

         17                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         18  Because the study was clear, I think you're

         19  acknowledging the prime contracts are limited to a

         20  million dollars or less then; is that right?

         21                 CHAIRPERSON JACKSON: To a capacity

         22  analysis. But I'm talking about on subcontracts.

         23                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         24  So the prime contracts are limited to a million

         25  dollars or less under the study is what you're
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          2  saying?

          3                 CHAIRPERSON JACKSON: I'm asking you

          4  about subcontracts. Why are you placing a limit on

          5  subcontracts, when none is required.

          6                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          7  In the same way that the capacity is a million

          8  dollars or less for primes it would follow, that it

          9  would be the same for the subcontractor, and that's

         10  what the MTA study appeared to us.

         11                 CHAIRPERSON JACKSON: I'm sorry, let

         12  me allow you the opportunity to finish. I don't mean

         13  to cut you off. I apologize. Go ahead, please.

         14                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I

         15  was finishing up.

         16                 CHAIRPERSON JACKSON: Okay.

         17                 So, basically what I'm hearing your

         18  response is, is that even though the courts do not

         19  require it, that's what you want to do.

         20                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         21  No, I believe the courts would require it giving the

         22  evidence in the study that the capacity is a million

         23  dollars or less, that the program has to be narrowly

         24  tailored to address that. That's what the courts

         25  require, programs of this type be narrowly tailored.
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          2                 CHAIRPERSON JACKSON: So that's what

          3  your interpretation is?

          4                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          5  Yes.

          6                 CHAIRPERSON JACKSON: Thus, you feel

          7  it's required to put a cap of a million dollars on

          8  subcontracts?

          9                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I

         10  think it follows from the MTA study.

         11                 CHAIRPERSON JACKSON: The MTA study?

         12                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         13  Yes.

         14                 CHAIRPERSON JACKSON: Okay. But do you

         15  know, do you have the MTA study -- the MTA study

         16  that you said, or the Commissioner of the Assistant

         17  Commissioner said, the field of scope is totally

         18  different from the MTA for the New York City and for

         19  other groups and organizations; isn't that correct?

         20  So why are you relying then on the MTA study when

         21  that field is not even the field that we're dealing

         22  with in New York City?

         23                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         24  The suggestion that this additional study that was

         25  done by the agency, we intend to rely on the MTA

                                                            107

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  study as part of our program, and the additional

          3  study that was done was only to strengthen the

          4  geographic market portion of the study.

          5                 CHAIRPERSON JACKSON: Counsel has

          6  advised me that the MTA study does not require a

          7  maximum, a limit of a million dollars on

          8  subcontracts. Do you agree with what advice my

          9  counsel has given me? Or do you disagree with that?

         10                 FIRST DEPUTY COMMISSIONER SCHWARTZ: I

         11  gave you my opinion of our interpretation so far of

         12  the MTA study.

         13                 CHAIRPERSON JACKSON: No, I'm asking

         14  you a different question. Not your interpretation.

         15                 I'm asking you, my counsel has just

         16  advised me that the MTA study does not require a cap

         17  of a million dollars on subcontract, and I'm asking

         18  you whether or not, do you agree with what he just

         19  advised me? That's what I'm asking you.

         20                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         21  Based on that through him to you to me, I don't

         22  think I agree with that.

         23                 CHAIRPERSON JACKSON: I would like for

         24  you, if you don't mind, to give to us in writing

         25  what your interpretation is of the MTA's, with
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          2  respects to the limit or the lack of a limit, as far

          3  as income is, money is --

          4                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          5  Part of this is taking -- part of our rule-making

          6  process is to get input from our steering committee,

          7  from our public, and we're going to propose rules.

          8  If they address subcontracting in that way, we will

          9  hear the arguments that may go in a different

         10  direction, and that's part of our process of public

         11  input into our rule-making is to hear additional

         12  information that may impact on our program

         13  development.

         14                 CHAIRPERSON JACKSON: Now, is that, do

         15  you get that information from the advisory

         16  committees that you're dealing with? What are you

         17  getting input from? Where are you getting your input

         18  from? You said advisory committees?

         19                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         20  We have an advisory board, and we have -- the

         21  Executive Order calls for a steering committee, and

         22  our rule-making process is done under the City

         23  Administrative Procedure Act, which provides for a

         24  public comment and a public hearing period.

         25                 CHAIRPERSON JACKSON: Okay.
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          2                 Well, let me just say to you, since

          3  we're dealing with contracts, the Commissioner's

          4  advisory committee or any other group that has been

          5  established has not consulted with me as the Chair

          6  of the Contracts Committee. So, I don't know who

          7  you're reaching out to but I say to you, as the

          8  Chair of the Contracts Committee, and we're talking

          9  about contracts, no one has bounced anything off of

         10  me as far as what you're talking about as far as any

         11  advisory committee or other groups that have been

         12  formed by the Commissioner or anyone else concerning

         13  minority and women-owned business contracts.

         14                 Now, I understand, Commissioner, that

         15  you did say you were in clear communication with

         16  Council Member James Sanders, Jr., who is the Chair

         17  of the Economic Development Committee, I understand

         18  that. But we're dealing with not only economic

         19  development, but we're dealing with, mainly

         20  contracts, contracts. And I chair the Contracts

         21  Committee and no one has consulted with me about it.

         22                 Let me ask a couple more questions,

         23  and I don't mean to be getting into arguments here,

         24  but I just want to seek clarity as far as your

         25  opinion of your General Counsel as to the
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          2  interpretation of the MTA study, and whatever the

          3  courts, in order to pick his brain to see where he's

          4  coming from. And I know that you can understand

          5  that.

          6                 But also, let me go back. You say

          7  that DBEs will allow them to give more contracts to

          8  those not found in disparity study, and I think you

          9  alluded to certain groups, Hispanics, blacks, Asians

         10  and what have you and so forth. Are you sure that

         11  these firms will be considered DBEs? You haven't

         12  defined the term yet, and as you are aware, to the

         13  best of my knowledge, you cannot define the terms

         14  based on race alone, and there must be some economic

         15  disadvantage; is that correct? Okay.

         16                 Now, the groups that the DBEs, what

         17  is that acronym again --

         18                 UNIDENTIFIED SPEAKER: Disadvantaged

         19  Business Enterprises.

         20                 CHAIRPERSON JACKSON: Who do you mean

         21  by that? Who do you mean by Disadvantaged Business

         22  Enterprise? Because, you know, you throw that out

         23  like there's an assumption that everybody knows who

         24  you're making reference to. And quite frankly, I

         25  don't really know -- I make no assumptions
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          2  whatsoever. So, who are you making reference to?

          3                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          4  Councilman, it was an earlier discussion that this

          5  would be modeled on the federal 8A program. There's

          6  a Disadvantaged Business Enterprises, it is a race

          7  and gender neutral type of program for an

          8  individual, not for a group but for an individual

          9  who can show that they're both socially and

         10  economically disadvantaged.

         11                 CHAIRPERSON JACKSON: Okay. But has

         12  there been a mechanism yet to determine how these

         13  firms are going to be determined to be economically

         14  disadvantaged? Do you have something in place yet?

         15                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         16  No. The directive of the Executive Order is to

         17  establish a program of that as part of our rules.

         18                 CHAIRPERSON JACKSON: So, the people

         19  that, Commissioner, you alluded to, and giving that

         20  as an example, blacks, Hispanics and Asians, we

         21  don't know whether or not those will be

         22  disadvantaged or not, do we?

         23                 COMMISSIONER WALSH: There could be--

         24                 CHAIRPERSON JACKSON: Could be anyone

         25  that's disadvantaged, right? As long as they're,
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          2  what, a minority or woman-owned business? Or just

          3  anyone?

          4                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          5  Basically it could be anyone who makes the showing

          6  of economic and social disadvantage. But it is a

          7  high burden. It's an individual case. Basically

          8  where, if we look at the federal model, it's

          9  basically an objective factor of race, ethnicity,

         10  gender, disability, better in status, and a personal

         11  showing of how that has disadvantaged the individual

         12  in business, education or employment.

         13                 CHAIRPERSON JACKSON: Okay, I think

         14  this question has been asked of you and the

         15  Administration before, but let me ask it again.

         16                 Do you have current MWBE utilization

         17  data? And if so, where is that data at and from what

         18  sources.

         19                 FIRST DEPUTY COMMISSIONER JEW: That

         20  data would come the Mayor's Office of Contract

         21  Services.

         22                 CHAIRPERSON JACKSON: The Mayor's

         23  Office of Contracts?

         24                 FIRST DEPUTY COMMISSIONER JEW:

         25  Correct.
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          2                 And we would have I believe data that

          3  would capture utilization of certified MWBEs.

          4                 CHAIRPERSON JACKSON: So, you rely on

          5  the Mayor's Office of Contracts for your data?

          6                 FIRST DEPUTY COMMISSIONER JEW:

          7  Correct.

          8                 CHAIRPERSON JACKSON: So you don't

          9  even keep your own data as to minority and

         10  woman-owned business utilization?

         11                 COMMISSIONER WALSH: We have to get it

         12  from a source, and the source is the Mayor's Office

         13  of Contracts.

         14                 CHAIRPERSON JACKSON: Okay.

         15                 So, you don't maintain any yourself

         16  then?

         17                 COMMISSIONER WALSH: We get the

         18  information forwarded by the Mayor's Office of

         19  Contracts.

         20                 CHAIRPERSON JACKSON: Okay, where do

         21  they get it from; do you know?

         22                 COMMISSIONER WALSH: From the

         23  individual contracts, and the agencies, the ACCOs

         24  forward the information to the Mayor's Office of

         25  Contracts.
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          2                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          3  And this is also part of the City's Financial

          4  Management System, FMS, which we've been working to

          5  allow us to better extract information on MWBE

          6  utilization, and part of the Mayoral Executive Order

          7  is to improve the whole data collection and tracking

          8  process for MWBE contracting, as well as

          9  subcontracting.

         10                 CHAIRPERSON JACKSON: And how often do

         11  you get those reports from the Mayor's Office of

         12  Contracts.

         13                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         14  It's not a matter of getting a report right now,

         15  it's a matter of extracting the data out of the FMS

         16  system. And we're developing our own, as you said,

         17  we don't have the capacity, we now have a unit

         18  that's doing exactly that, is working to make it

         19  more readily available from the system.

         20                 CHAIRPERSON JACKSON: So you don't get

         21  periodic reports.

         22                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

         23  Not right now. This is something we're building

         24  towards of getting regular reports where we could

         25  make the comparisons and do the goal setting that we
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          2  talked about agency-by-agency.

          3                 CHAIRPERSON JACKSON: So, if you don't

          4  get periodic reports, then how are you ascertaining

          5  the information? Is it for example, is it they have

          6  a program in a computer that you look at, and then

          7  -- or what? I'm trying to understand if you rely on

          8  information from the --

          9                 COMMISSIONER WALSH: We could get

         10  information right now on the certified MWBEs, but

         11  clearly that is an undercount. That is an

         12  undercount. What we need to do is to develop systems

         13  where you could get the self-identified MWBEs as

         14  part of that base, and that's something that we've

         15  been working toward.

         16                 CHAIRPERSON JACKSON: So you mean they

         17  don't keep that information in the computer?

         18                 COMMISSIONER WALSH: It has not been

         19  readily available.

         20                 CHAIRPERSON JACKSON: How do you

         21  verify then the information that they're submitting

         22  to you, or that you're reviewing on the computer is

         23  accurate? If at all? If at all? If you don't, just

         24  say you don't. You rely on it wholeheartedly.

         25                 FIRST DEPUTY COMMISSIONER SCHWARTZ:
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          2  We're drawing it from the FMS system, which is the

          3  City's Financial Management System.

          4                 CHAIRPERSON JACKSON: Right, but that

          5  was not my question. My question is, how do you

          6  verify that, or do you take it for what it is to be

          7  the truth? That's what my question was.

          8                 FIRST DEPUTY COMMISSIONER SCHWARTZ:

          9  We only could look at it in terms of which certified

         10  companies are on there and whether they're getting

         11  contracts, which is based on our database of

         12  certified companies and ensuring that they are

         13  flagged in the FMS system.

         14                 This is a database, large database

         15  that we extract it from.

         16                 CHAIRPERSON JACKSON: Do you think

         17  that the system, in order for you to ascertain that

         18  information by the Mayor's Office of Contracts is a

         19  good system?

         20                 COMMISSIONER WALSH: It needs

         21  improvement. We've been very clear about that. It

         22  needs improvement. There is information that had not

         23  been collected for years. And I think if Marla

         24  Simpson was here, she would tell you the same thing.

         25  You know, it is a cumbersome system. It is one that
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          2  has caused a good deal of frustration on our end, on

          3  their end, in getting the information. And quite

          4  frankly, when you go back two, three, four years,

          5  many of the agencies were not inputting the

          6  information in on MWBEs or certification.

          7                 CHAIRPERSON JACKSON: Now, are you

          8  aware, and I'm sure that you are, that under the

          9  proposed legislation the goals will be looked at

         10  every year? You're aware of that, right?

         11                 COMMISSIONER WALSH: Sure.

         12                 CHAIRPERSON JACKSON: I just wanted to

         13  make sure that you're aware of it.

         14                 So, let me just ask, we feel here on

         15  this side that a law would be better put in place

         16  and what I'm hearing from you is that you don't feel

         17  that to be the case. That you would rather see an

         18  Executive Order and regulations, rather than the

         19  law. And I'm trying to get to what the bottom line

         20  is.

         21                 Do you agree or disagree with us that

         22  a law would be better than an Executive Order and

         23  regulations?

         24                 COMMISSIONER WALSH: We have the

         25  ability through the rule-making process of the
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          2  agency to put in place what you're talking about

          3  when you're introducing a law. And I think that the

          4  rule-making that we're talking about is one more

          5  inclusive, it includes a number of other components

          6  of MWBE that perhaps are not picked up in a legal

          7  document.

          8                 CHAIRPERSON JACKSON: And I'm just

          9  trying to understand your answer. So, if, in fact,

         10  everything was included in the Executive Order, or

         11  if everything that we wanted was included in the

         12  rules, then what I'm hearing you saying, that it

         13  would not be necessary --

         14                 COMMISSIONER WALSH: I don't --

         15                 CHAIRPERSON JACKSON: Let me just

         16  finish, if you don't mind, Commissioner.

         17                 COMMISSIONER WALSH: I'm sorry. I

         18  don't mean to interrupt you.

         19                 CHAIRPERSON JACKSON: I'm just trying

         20  to understand you here.

         21                 What I'm hearing from you is that

         22  under the Executive Order 71 and 36, if all of the

         23  things that we, meaning the City Council, was part

         24  of the regulations, that that would be sufficed, and

         25  no law would be necessary?
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          2                 COMMISSIONER WALSH: As I said in my

          3  testimony, I don't think we're very far apart.

          4                 CHAIRPERSON JACKSON: Okay.

          5                 COMMISSIONER WALSH: I do not think

          6  we're very far apart.

          7                 I think, you know, in terms of going

          8  back, we have clearly blundered on a number of ways

          9  we have presented information. So, there are things

         10  that we are doing, there are so many parallels on

         11  the legislation and the rule-making, I think the

         12  rule-making will allow us to hear and include many

         13  more groups and be much more inclusive.

         14                 You know, we've been looking at this

         15  issue, and we've been looking at this issue very,

         16  very, very hard over the last couple of years.

         17  There's no question about it. I think there's a lot

         18  more we could end up doing.

         19                 For instance, there are things that

         20  are not in the legislation or in, you know, even in

         21  our existing program, you know, and these are some

         22  of the issues that have, let's say have been

         23  initiated, on construction. And there is so much

         24  work going on in construction that we can end up

         25  picking up in the rule-making, on Executive Order
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          2  50, on job training, you know, there's a lot that

          3  can be done here.

          4                 And I'm talking about a very

          5  aggressive schedule. I'm talking about, you know,

          6  one that would be completed by the end of the year.

          7  That is not far off.

          8                 CHAIRPERSON JACKSON: Commissioner, I

          9  appreciate, and I can understand where you're coming

         10  from. Believe me, I can. But also, understand the

         11  fear and the truth of the fact that Mayor Dinkins

         12  had a program, Giuliani let it die, and that could

         13  happen when Mayor Bloomberg is not in office. You

         14  would agree that that could happen; is that correct?

         15                 COMMISSIONER WALSH: It could happen.

         16                 CHAIRPERSON JACKSON: Right.

         17                 COMMISSIONER WALSH: But I think the

         18  foundation that the Mayor has laid will not allow

         19  that to happen. I think when you end up bringing

         20  together the number of different organizations,

         21  building the leadership team, putting the technology

         22  in place, and adding the programs that we have, it

         23  is hard to turn back the clocks.

         24                 CHAIRPERSON JACKSON: Well,

         25  Commissioner, I want to thank you and all of your
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          2  staff for appearing.

          3                 I'm sorry, let me thank you for

          4  coming in, and Mr. Schwartz, Deputy Commissioner and

          5  General Counsel, and Ms. --

          6                 COMMISSIONER WALSH: Kerri Jew.

          7                 CHAIRPERSON JACKSON: Ms. Jew, the

          8  Assistant Commissioner.

          9                 We have some short questions and

         10  we're going to be finished hopefully.

         11                 Let's take the ladies first, okay?

         12  Council Member Clarke and David Yassky of Brooklyn

         13  and then Dr. Stewart of Brooklyn.

         14                 Okay, Commissioner?

         15                 COUNCIL MEMBER CLARKE: Mr. Chair, I'm

         16  glad you said ladies first, because at least there

         17  is some recognition in this arena of the worth of

         18  women's participation.

         19                 Let me just say that I've been a real

         20  advocate for a lot of what I've seen in terms of

         21  this Administration's movement with respect to

         22  economic development, and certainly you being at the

         23  helm has made that I think something people look

         24  forward to, Commissioner Walsh.

         25                 So, my comments today are not
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          2  personal. They're not personal in terms of who I

          3  like and who I dislike. This is not about that. This

          4  is about a systemic issue and problem that

          5  reverberates from these halls, on this end and that

          6  end, into every community in the City of New York.

          7  So that is from whence I've come with my concerns

          8  here today.

          9                 And when I say to you that I see this

         10  as a snow show, I'm being quite honest. I'm being

         11  quite honest. The type of conversation that's been

         12  had here today where we justify upon justify upon

         13  justify the unjustifiable is, I mean we're insulting

         14  one another's intelligence.

         15                 Let me say this, that, yes, 362

         16  certifications is a number, but when you have 20

         17  people in an office working on it, it's worse than

         18  what the teachers were dealing with under their last

         19  contract.

         20                 It is fair --

         21                 COMMISSIONER WALSH: That is not fair.

         22                 COUNCIL MEMBER CLARKE: Well, you know

         23  what? You have your perception of it, Commissioner.

         24                 COMMISSIONER WALSH: That is not fair

         25  to the people who work on those issues, and they do
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          2  much more than certification.

          3                 COUNCIL MEMBER CLARKE: If you do one

          4  certification a day, then that's my assessment of

          5  it, okay?

          6                 COMMISSIONER WALSH: They are doing

          7  much more than certification.

          8                 COUNCIL MEMBER CLARKE: Listen,

          9  Commissioner, I did not disrupt you when you were

         10  speaking.

         11                 COMMISSIONER WALSH: On a statement

         12  like that it's unfair to the people who have worked

         13  very hard to put this program in place.

         14                 COUNCIL MEMBER CLARKE: I did not

         15  disrupt you.

         16                 CHAIRPERSON JACKSON: Commissioner,

         17  that may be the case, but this is a member of the

         18  City Council, and she has her opinion, whether you

         19  agree or disagree.

         20                 COUNCIL MEMBER CLARKE: Thank you.

         21                 CHAIRPERSON JACKSON: I will afford

         22  you the opportunity.

         23                 COUNCIL MEMBER CLARKE: Like I said,

         24  this is not personal.

         25                 CHAIRPERSON JACKSON: Excuse me,
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          2  Council member.

          3                 I will afford you the opportunity to

          4  make a statement to defend the actions of your

          5  staff. That's clearly appropriate. But I'm not going

          6  to have disorder here. This hearing is being run --

          7                 COUNCIL MEMBER CLARKE: Thank you.

          8                 CHAIRPERSON JACKSON: And Council

          9  Member Clarke, you may agree with what she says, and

         10  I disagree with many things that, not necessarily

         11  your staff, but other people in front of us, and we

         12  have a right to disagree.

         13                 So, I'm going to allow the Council

         14  Member to finish --

         15                 COMMISSIONER WALSH: Sure.

         16                 CHAIRPERSON JACKSON: And I'm going to

         17  allow you the opportunity to respond, Commissioner,

         18  okay?

         19                 COUNCIL MEMBER CLARKE: And I'm not

         20  talking to the capabilities you see. If you want to

         21  go there, I'm not going to talk to the capabilities

         22  of the staff, because I know that you've had quite

         23  highly qualified staff. It's the task that they are

         24  put to do, and how they are put to doing it, and

         25  under what mandate and under what drive that people
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          2  are empowered to do the work that needs to be done.

          3                 So, I'm not talking about any

          4  individual there, because I'm sure they all have the

          5  expertise and ability or else you would not have

          6  hired them.

          7                 Okay, this is not personal,

          8  Commissioner. I'm getting down to the brass tax

          9  here. And when you tell me one certification a day,

         10  that is totally unacceptable, when our report says

         11  that there is 60,000 businesses waiting out there.

         12  Okay? It's just not. And you can shine a flashlight

         13  in my eye and tell me that the sun is shining. Maybe

         14  in certain areas they can appreciate that, but I'm

         15  telling you that we have the ability in the City to

         16  make this thing happen. We have the talent, we have

         17  the expertise, we have the ability, we have the

         18  track record and the history. And for whatever

         19  reason, all of these blinders are being put up about

         20  the reality of what is happening in this City.

         21                 And the other thing that I'd like to

         22  say is that your Executive Order does not and is not

         23  mutually exclusive to legislation. If you want to

         24  follow this Executive Order thing, fine. I want to

         25  reinforce it with legislation and make sure that

                                                            126

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  when you and your good intentions leave here, there

          3  will be an even stronger path for the next

          4  Administration. Thank you, Mr. Chair.

          5                 CHAIRPERSON JACKSON: Commissioner,

          6  you have the opportunity to respond, if you wish.

          7                 COMMISSIONER WALSH: Certification, as

          8  I explained time and time again over the last couple

          9  of hours, is one of the things that we do here.

         10                 When I came in there was a backlog of

         11  nearly 200 certifications. We eliminated that

         12  backlog. The backlog will no longer exist. No longer

         13  exist.

         14                 We have supplemented that unit, that

         15  unit of three people that I explained, that are out

         16  there. You know, you come into our conference rooms,

         17  you see technical assistance, you see training. You

         18  will see people doing outreach to ACCOs. You will

         19  see technology being built. You will see on-line

         20  directories taking place. You will see people out

         21  meeting with groups to develop strategic

         22  partnerships. It is a reason why groups around in

         23  this hall today and nationally have recognized the

         24  efforts that we have made. This is not easy. It's

         25  not easy to get people to believe in you at times.
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          2  It is not easy to get people to believe in you in

          3  times, but there is a reason why, almost on a

          4  monthly basis, some of the most respected minority

          5  and women-owned leaders in this City come together

          6  at our conference table to the last year or two.

          7  It's because they see something happening.

          8                 They see it happening with the

          9  Mayor's Construction Commission, ideas that bubbled

         10  out of that advisory board. They see it on the

         11  systems that we've put in place. The five by five

         12  procurement efforts that we put in place. The

         13  e-mails that we now send to small businesses

         14  throughout this City alerting them of opportunities.

         15  I have said, and I am not here to defend the status

         16  quo. None of us are here to defend the status quo,

         17  but I will defend the efforts that have been made by

         18  the staff, the staff of Small Business Services that

         19  have reached out to every corner of this City to

         20  make opportunities available to people.

         21                 We will get to that point, we will

         22  get to the point where we have a score card. I've

         23  done it with the Workforce Development Program. I've

         24  done it in some of the other areas. It will now

         25  happen now that I have the Executive Order.
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          2                 Let me just say something. We are

          3  looking to achieve the same thing. We're looking to

          4  achieve the same thing. We have a difference on how

          5  to get there, and I think that's the bottom line.

          6                 CHAIRPERSON JACKSON: Thank you,

          7  Commissioner.

          8                 Council Member David Yassky of

          9  Brooklyn and Council Member Kendall Stewart, and the

         10  last questioner for these witnesses.

         11                 COUNCIL MEMBER YASSKY: Yes, thank

         12  you, Chair Jackson. I know we've been here and the

         13  witnesses have been here a long time.

         14                 I just want to say, first of all, I

         15  absolutely credit you, Commissioner, your team and

         16  the Administration for the work you've done on this

         17  issue. There has been genuine and perceptible

         18  progress. I'm note sure anybody here denies that.

         19  That's the truth of it. I think that you have made

         20  progress.

         21                 I think that what I've heard, I read

         22  your opening statement, I've heard the back and

         23  forth, I think you agree there's a lot more to be

         24  done. So, the debate is not about that. The debate

         25  is about how to get there.
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          2                 And I want to make sure I understand,

          3  because I support this bill, and I would like to

          4  vote for this bill. I would like to understand the

          5  nature of the opposition. I think I'm hearing two

          6  forces of opposition to this proposal, a process one

          7  and a substantive one.

          8                 On process, what I've heard you say

          9  is, a rule-making process would allow more folks

         10  more input, more, I guess address a wider variety of

         11  perspectives, I guess what I would say is I don't

         12  see why that can't be done in the legislative

         13  process. To me they're real advantages to having it

         14  be done by a City Council law. It's permanent, it's

         15  got the force of law. Frankly, I think it reflects

         16  the perspective of the Citywide range of elected

         17  officials, people elected from every part of the

         18  City, as well as the Mayor, of course, has to sign

         19  it. So, I think that's the superior way to go,

         20  unless there's some reason to the contrary.

         21                 If the reason to the contrary is a

         22  broader range of objectives, what I would say, if

         23  there are people, groups, as you said, organizations

         24  that should be heard in the process, I would ask you

         25  to submit -- I think that the Council in the last at
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          2  least year and a half has done just an extraordinary

          3  amount of work at a staff level. If there are groups

          4  that need to be heard, I will personally, I will ask

          5  the Chair to do another hearing very expeditiously

          6  to hear anybody who ought to be heard, but at the

          7  end of the day I think it should be done by law. And

          8  I would hope that the Administration would share

          9  that view.

         10                 On the substance of it, there is I

         11  think a real disagreement between the goals that are

         12  set out in Intro. 727, and the goals that the

         13  Administration would propound. And I would say

         14  firstoff, as the Chair pointed out, it's built into

         15  the statute, the ability by the Administration

         16  itself to revisit those goals in a year's time, with

         17  the benefit of the experience, so it's not as if

         18  they're unchangeable once they're there.

         19                 But as far as that substantive

         20  difference goes, I have to tell you, I think that

         21  the study on which this is based really is the sound

         22  way to go. And I mean, I think if that's what the

         23  difference is, let's argue it out, let's decide it,

         24  but let's decide it through the legislative process.

         25                 So, those are my views, I just wanted
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          2  to set that out there for you.

          3                 CHAIRPERSON JACKSON: Council Member,

          4  let me just say, I appreciate your views on this,

          5  and I think that during the course of this hearing,

          6  the Commission has clearly expressed the

          7  Administration's view on this, and basically what

          8  you've said is basically what almost every member of

          9  the City Council has reiterated in the course of

         10  this hearing.

         11                 We will move on to Dr. Stewart.

         12                 COUNCIL MEMBER YASSKY: Thank you, Mr.

         13  Chair.

         14                 CHAIRPERSON JACKSON: Mr. Stewart, any

         15  last question or comment?

         16                 COUNCIL MEMBER STEWART: Thank you,

         17  Mr. Chair.

         18                 Commissioner, I get the feeling that

         19  your position is not that sound. You're saying that

         20  you want to go through the rule-making process,

         21  which rarely has no obligation and it's just a

         22  promise.

         23                 And I see having a law, you have a

         24  promise and an obligation of minimal results.

         25                 Why can't we use the regulations and
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          2  rules that you spoke about to accomplish the goals

          3  of the law that you spoke so highly about? Just as

          4  you can use it to carry out the Executive Order 71,

          5  why can't we use the same type of rules and

          6  regulation to accomplish in the goals of the law

          7  that you're talking about.

          8                 Because I haven't seen where you

          9  really have some opposition to this law. Because

         10  almost everything you have said, it's the comparison

         11  that it's about the same thing that you're doing and

         12  all of that. But to me, rules, using the rules

         13  without having a law is basically you're having no

         14  real obligation, no real goal setting, and even if

         15  you have goal setting, it's just a promise, and I

         16  would like to see that the law -- I wanted you to

         17  explain why you can't use the regulations or the

         18  rules that you spoke about to accomplish the law.

         19                 COMMISSIONER WALSH: We expressed this

         20  earlier. We understand what the Council wants. We

         21  are trying to achieve an effective program that is

         22  defensible in court, and the rules under the Charter

         23  have the force of law when adopted, through the

         24  Charter and the City Administrative Procedure Act.

         25                 COUNCIL MEMBER STEWART: So it means
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          2  then, since you're going to be dealing with

          3  Executive Order 71, when we pass this law, there

          4  would be no real opposition to it because you're

          5  going to be trying to accomplish the same thing;

          6  that's what you're saying?

          7                 COMMISSIONER WALSH: I think, you

          8  know, Councilman Yassky is not here, but I think you

          9  will hear, whether it's today or at other times from

         10  groups that may have an opinion about the law and

         11  the feeling of being left out of an MWBE program.

         12  And I think one of the things as I've sat here

         13  almost three hours now, is I think it would be very

         14  valuable, quite frankly, to get some input from some

         15  of the groups, whether it's Hispanic groups or Asian

         16  groups, or African American groups, who have some,

         17  you know, additional opinions about the legislation.

         18                 We are not against legislation. You

         19  know, this is not the issue. The issue is an

         20  inclusive effort that opens up opportunities, you

         21  know, across the board.

         22                 COUNCIL MEMBER STEWART: So, we're

         23  going to do that. We're going to cross that bridge

         24  when we come to it. I know that. But I just want to

         25  get the feel of where you stand, because we don't
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          2  want to go through this entire process, and you're

          3  not really giving us any real facts as to what the

          4  opposition is, you just don't like the bill.

          5                 COMMISSIONER WALSH: I said in my

          6  testimony there are a number of pieces of the

          7  introduction that we disagreed with, or that we

          8  thought that could be stronger or could be more

          9  inclusive.

         10                 COUNCIL MEMBER STEWART: Then we could

         11  sit down and renegotiate it.

         12                 COMMISSIONER WALSH: That would be

         13  terrific.

         14                 COUNCIL MEMBER STEWART: Thank you.

         15                 CHAIRPERSON JACKSON: Commissioner,

         16  thank you. We appreciate you coming in and sharing

         17  all of your answers to this as honestly and

         18  forthrightly, and hopefully you'll get back to us

         19  with the responses that you were not able to answer.

         20                 COMMISSIONER WALSH: We will do that.

         21                 CHAIRPERSON JACKSON: Thank you very

         22  much, Mr. Schwartz. Thank you. Thank you for coming

         23  in.

         24                 COMMISSIONER WALSH: Thanks for having

         25  us.
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          2                 CHAIRPERSON JACKSON: And next we're

          3  going to hear from Dr. Eleanor Ramsey, Edward

          4  Norton, from Mason Tillman Associates. Ms. Ramsey,

          5  Dr. Ramsey and Mr. Norton.

          6                 For FYI, there's a second hearing

          7  scheduled on this particular matter on next week,

          8  the 24th. If you're not aware, there's another

          9  hearing scheduled on the 24th at what time, Robert?

         10  1:00.

         11                 Dr. Ramsey and Mr. Norton, would you

         12  please identify yourself and your capacity in which

         13  you're here. And then you may begin your

         14  presentation, if you are ready.

         15                 Pull the mike up close.

         16                 MR. NORTON: Yes. I'm Edward Norton.

         17  I'm Counsel to Mason Tillman, and I have worked on

         18  this disparity study. This disparity study is going

         19  back to 1990. I should also add that I was general

         20  counsel to the Small Business Administration in 1979

         21  to 1981, and as such am the author of the

         22  regulations having to do with social and economic

         23  disadvantage under the aid of the program.

         24                 CHAIRPERSON JACKSON: So you are the

         25  Commissioner in New York City?
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          2                 MR. NORTON: I was the General Counsel

          3  to United States Small Business Administration.

          4                 CHAIRPERSON JACKSON: Oh, the U.S.

          5  Small Business Administration.

          6                 MR. NORTON: And I am the author of

          7  the 8A regulations, having to do with social and

          8  economic disadvantage.

          9                 CHAIRPERSON JACKSON: Okay, got it.

         10                 Please identify yourself, please.

         11  Press the mike and move it forward.

         12                 DR. RAMSEY: Good afternoon. My name

         13  is Eleanor Mason Ramsey, and I am the Principal of

         14  Mason Tillman Associates and project manager for

         15  this study, and I have supervised now since 1990 --

         16  '80, different disparity studies in cities,

         17  counties and states around the US.

         18                 CHAIRPERSON JACKSON: And you may

         19  begin your presentation.

         20                 MR. NORTON: I think it falls on me to

         21  begin, because we want to put our findings in the

         22  report in a legal context.

         23                 As I said, I have been involved in

         24  these issues directly for 25 years, and when full of

         25  the case decided by the Supreme Court decided in
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          2  1979, having to do with federal contracting was

          3  decided, it was my view that the 8-A program, the

          4  extent that it was racially exclusive had to be

          5  expanded so that that would not be the case, and the

          6  regulations which we came up with, which had to do

          7  with how social disadvantage would be defined, how

          8  economic disadvantage would be defined, could

          9  continue 25 years later, and subsequently the same

         10  form.

         11                 I would also begin with another

         12  observation based on things which were said earlier,

         13  and that is that the City's concern about the

         14  geographic area is based on a 75 percent rule. I

         15  would note that the 75 percent rule comes some

         16  anti-trust law which has to do with what happens in

         17  private business transaction.

         18                 Disparity studies, which arise under

         19  the 14th Amendment, have to do with what State and

         20  local governments can do and it has its own body of

         21  law. There is no disparity study case, which says

         22  that the 75 percent rule from anti-trust law applies

         23  to disparity studies.

         24                 There are two cases which say that

         25  the State and a local body can limit its remedy to
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          2  its jurisdictional boundaries. Another one says that

          3  you can go beyond those jurisdictional boundaries.

          4                 But there is no 75 percent rule which

          5  has been grafted on to disparity studies. That is

          6  something simply pulled out of another area of law

          7  and applied here.

          8                 And the other general point that I

          9  would make is that to the extent that there's a

         10  concern with the findings that some people, or some

         11  groups may have fallen out when they believe they

         12  should have been in, they make reference to their

         13  percentage in the population, that the law of

         14  disparity studies is not based on population, it's

         15  based on the existence of available businesses and

         16  whether or not they're under-utilized to a

         17  statistically significant extent.

         18                 So, let's just be very clear on that,

         19  that the measure is finding out what businesses are

         20  available and determining whether those businesses

         21  have been underutilized to a statistically

         22  significant extent.

         23                 Absent those findings, you can't move

         24  to race-conscious remedies. I would also make, I'm

         25  just looking to see what information you're looking
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          2  at, but Croson, which was decided in 1989,

          3  established the predicate for these disparity

          4  studies, and that was to say that this was not a

          5  political decision based on who had the power, or

          6  somebody's notion of historic injustice, but that it

          7  was a fact-driven inquiry, and we have gone and

          8  studied what has gone on in New York City, and have

          9  made findings as to what the situation is, and we

         10  made recommendations about what the law requires,

         11  and what the Council is thereby empowered to do.

         12                 So, with those general legal

         13  introductions, I will turn our presentation over to

         14  Dr. Ramsey who will give you the substance of our

         15  findings.

         16                 DR. RAMSEY: To discuss the industries

         17  and the time frame, which is very important to keep

         18  in mind. The study covered a period from July 1,

         19  1997 to June 30th, 2002, and effectively the study

         20  analyzed all contracts that were awarded by the City

         21  during that period of '97 to 2000, and looking at

         22  construction, architectural and engineering,

         23  professional services, standard services and goods.

         24                 And I might note that we examined a

         25  total of 110,398 contracts over that five-year
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          2  period, and we received from the City the data in 24

          3  different files, and those files had to be analyzed

          4  and determinations had to be made as to the industry

          5  represented by each record and each of those

          6  determinations was submitted to the Mayor's Office

          7  of Contracts for Review and concurrence that the

          8  industries have been correctly classified because

          9  the data was not maintained in such a way that it

         10  was already -- that the records were identified at

         11  the time that they were awarded.

         12                 It was an extraordinarily rigorous

         13  process to ensure that the data that was provided

         14  was clearly understood by my staff and we made the

         15  correct classifications of that data.

         16                 I might note that the data that we

         17  received in that 110,000 records was prime

         18  contracting data. We had to expend considerable

         19  resources to reconstruct the subcontractor data

         20  because the City during the time of the study did

         21  not maintain comprehensive records.

         22                 We indeed worked with he ACCOs but

         23  they, too, did not have comprehensive records on the

         24  decisions that were made by the prime contractors

         25  after they receive their contract.
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          2                 So, just to put in perspective what

          3  this study constitutes, as Ed has noted, it has at,

          4  one, the backframe and the element of this study

          5  process that cannot be lost sight of, is we have to

          6  operate within the case law. And the case law says

          7  that we must analyze contracting and procurement.

          8  Essentially the decisions made, whether it's a

          9  purchase for two pencils, or a contract for $500

         10  million, they must all be analyzed, and we must

         11  analyze the prime contractors, those contracts

         12  negotiated by the City, and in that analysis, we

         13  must be assured that we are looking not only as what

         14  was listed as the amount for that contractor, but

         15  what that contractor was actually paid. And then

         16  we're obligated under the law to determine the

         17  subcontracts awarded by those primes.

         18                 It is a very extensive detailed

         19  process that one must go through to ensure that the

         20  utilization analysis includes primes and subs and

         21  that it is comprehensible -- comprehensive.

         22                 The other component is the market

         23  area. It is necessary to define where the City is

         24  doing its business, as it has indicated that in the

         25  case law, the case law clearly says that you can use
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          2  the jurisdictional boundaries of the entity under

          3  examination. It says you can also consider other

          4  factors if there are facts that would drive you to

          5  that. And, so, in this particular situation, what we

          6  did was to look at where the dollars were being

          7  spent, and based on that, there are roughly 65

          8  percent of all of the dollars spent within the City

          9  and for some industries it was high as 90 percent of

         10  the contracts were awarded within the five boroughs

         11  of New York, we define that as the market area.

         12                 And he has also noted that there are

         13  certainly those in the disparity study world, who

         14  would argue the anti-trust law is Trump's

         15  contracting case law, and that they would bring into

         16  consideration a definition of market area based on

         17  anti-trust law.

         18                 I think there is considerable

         19  discussion has centered on being legally sound in

         20  your research, and therefore I think it is

         21  absolutely essential for any responsible agency to

         22  be very specific in its adherence to contracting

         23  case law. And it is with that that we have placed

         24  our emphasis and I might note that we are unique in

         25  this country in having performed well over 25, if
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          2  not more, of the studies that have been done, and

          3  percent of the studies that have been done by all

          4  jurisdictions in this country since 1990 and not a

          5  single one of our studies has been legally

          6  challenged.

          7                 And, therefore, I think Mr. Norton's

          8  reading of the case law is sound, and no lawyer has

          9  found a flashlight that might otherwise shine on it

         10  to indicate that it is other than what his

         11  interpretation has guided us to do.

         12                 What is so very important about your

         13  market area analysis, it is the geographic area

         14  within which you must define businesses who are

         15  willing and able to do your business. So the

         16  definition of market area is very critical, because

         17  that's the parameter within which you must do that

         18  examination. And I note with great emphasis that it

         19  is not only a matter of counting businesses within

         20  your market area, but you must decide if they are

         21  both willing and able, and there is very specific

         22  case law in that regard, and many of the challenges

         23  to study have come about because the consultant

         24  failed to establish that the businesses counted were

         25  both willing and able.
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          2                 And I might note in the report that

          3  has been discussed at some length this morning,

          4  preceding our testimony, that the consultant notes

          5  that it used census data in order to define the

          6  firms available in the market area which included

          7  places north of Westchester all through Long Island

          8  and into New Jersey, and in so doing, in using the

          9  census data, you are not able to establish that that

         10  statistic which is a count of businesses that have

         11  submitted tax returns, that those businesses are

         12  either willing or able. So, the critical test that

         13  the court has determined must be met in establishing

         14  a legally defensible program, and that is to count

         15  businesses in your market area that are willing and

         16  able to not be achieved when you perform a study

         17  where you use census data as the basis for defining

         18  available.

         19                 So, I just might underscore that. The

         20  statistical analysis. The disparity analysis is to

         21  be a statistical analysis, and in a moment I will

         22  discuss with you again, a distinction between doing

         23  an analysis which is simply a count and a percent

         24  versus a statistical analysis. And then the other

         25  component and certainly the other component that
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          2  gives the public policy its substance are the

          3  recommendations that flow from the statistical

          4  findings and from the anecdotal findings.

          5                 I've indicated that collecting and

          6  analyzing the contract records is really a critical

          7  component of this study. It takes many months to do

          8  that, assuming the data is not clearly and carefully

          9  maintained so that that information can be extracted

         10  with ease, and great effort was made. And as has

         11  been noted, we certainly worked with the Mayor's

         12  Office of Contracts who provided all the data we

         13  used and that data then was resubmitted to them once

         14  we had cleaned it up and had carefully identified

         15  those records, and they concurred with the industry

         16  classifications that we had made based on

         17  information available, and their efforts to assist

         18  us in that regard.

         19                 The availability, and I think

         20  rightfully called the Achilles Heel, because many a

         21  jurisdiction around this country have established

         22  MWBE programs only to have those programs overturned

         23  by the court because the court determined the pool

         24  of businesses defined to be available was

         25  incorrectly derived, and thus it was a program that
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          2  was subject to scrutiny and in so doing that

          3  scrutiny resulted in the programs being abolished.

          4                 So, we are very careful in our

          5  composition of the available pool as I have noted.

          6  One defining carefully the market area, and then

          7  within that market area to ensure that we identify

          8  willing and able businesses. And it was noted also

          9  by a Councilman's comments earlier, that we use 50

         10  different sources of list directories from various

         11  organizations throughout the City, in addition to

         12  those records maintained by the City, and a very

         13  conscientious effort was made to ensure that our

         14  count of businesses, both those who had bid and were

         15  successful, they counted those who bid but were

         16  unsuccessful, which is information that we derived

         17  from the City, as well as those potentially

         18  available because they're out in the market area and

         19  but for a contract, an invitation to submit a bid or

         20  equitable treatment would have been in the pool of

         21  successful bidders.

         22                 So, we did that, and we, in turn,

         23  looked at the capability of those businesses based

         24  on the level of performance that had been achieved.

         25                 So the process, as is set forth in
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          2  the case law on public contracting, as opposed to

          3  anti-trust case law, requires then that we identify

          4  all dollars and in this example, and this is an

          5  example for purposes of illustration because

          6  sometimes in the world in which I work we talk in

          7  code, and the average individual knows not what we

          8  speak and sometimes I might note that even within

          9  your own organization people are talking so much in

         10  code, statisticians talk with one set of words and

         11  our lawyers talk with another, but trying to be as

         12  simplistic as possible, so that I can clearly convey

         13  what the court has required.

         14                 I illustrate here in this model that

         15  the objective is to determine the total dollars that

         16  were awarded, and then to determine the percent of

         17  all businesses available defined as willing and able

         18  businesses in the market area, and then within that

         19  and this example, to identify those that were

         20  minority businesses.

         21                 And as you note from reading our

         22  study, we looked not just at the group called

         23  minority businesses, but we looked at each of the

         24  ethnic groups, both males and females and that

         25  includes Caucasian males, Caucasian women, Hispanic
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          2  males, Hispanic women, et cetera.

          3                 So, given this model, simplistic as

          4  it might be, we have 30 percent of the available

          5  businesses are minority businesses. According to the

          6  Croson Decision (phonetic), which is the case law

          7  which is the basis on which this work is done, the

          8  expected dollars would be 30 percent of the dollars

          9  awarded, and thus you do this statistical

         10  examination to see if you achieve that percent of

         11  utilization.

         12                 Now, I want to note that as you read

         13  this document, which I just had an opportunity to

         14  read over the weekend, that was prepared for the

         15  Mayor's Office, that it calculates a percent of

         16  under-utilization. That's a numeric number. It's the

         17  kind of thing that we learn in our school. You get

         18  the whole and you ask what percent as a particular

         19  group of that whole, and my colleague Mr. Norton

         20  says it's one of those 8th grade problems. I sort of

         21  didn't quite get it in the eighth grade, but

         22  somewhere along the line I learned how you divide

         23  the part into the whole. That's to calculate an

         24  underutilization number.

         25                 I might note, when you look at our
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          2  study, we did calculate the following 80 percent

          3  rule, but that was just one of the two calculations,

          4  because that's not a statistical analysis, and that

          5  does not enable you to meet the Government standard,

          6  the court standard of testing whether the

          7  under-utilization was statistically significant.

          8                 And, again, we are committed to

          9  producing work products that can meet the scrutiny

         10  of the court. And, therefore, we have done what is

         11  called a P value, and that's the test of the

         12  statistical significance of the under-utilization,

         13  not just determination as to whether it was

         14  under-utilization, and that's the basis on which a

         15  credible defensible program should be built.

         16                 So, let's look at the basis for the

         17  goals, and that's the statistics. I think it is very

         18  important to note that even in Gotham City most of

         19  the contracts awarded are small contracts. That is a

         20  phenomena all throughout this country, be it a city,

         21  a county or a state. The majority of the contracts

         22  are not large.

         23                 Now, we can speak about the dollars,

         24  which I'll do in a moment, but in terms of the

         25  contracts, the actual volume of work, and we said
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          2  that we analyzed 110,000 contracts, of those

          3  contracts, 86 percent of the construction contracts

          4  were under $1 million. It's a lot of activity, a lot

          5  of money, and as I will note in a moment, given the

          6  composition of the business community, not only in

          7  this City, but in this nation, there is a lot of

          8  potential to make contracts available. These are the

          9  prime contracts. So when you look at architectural

         10  engineering at 69 percent, 96 percent of the

         11  professional service contracts also are under $1

         12  million.

         13                 So let's look at the business

         14  profile, and to get a view, a comprehensive view of

         15  the businesses, you do need to turn to the census,

         16  but right now we're not asking about whether the

         17  businesses are willing or able, we're just trying to

         18  get a handle on what is in this City in terms of

         19  businesses.

         20                 You will note in this illustration

         21  that in the City of New York, fewer than 20 --

         22  excuse me -- roughly 88 percent of the businesses

         23  employ fewer than 20 employees, and in the entire

         24  country, that same pattern prevails. The fact is

         25  that today, for the next 45 minutes, the people who
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          2  are working in this country, the majority of them

          3  are working for a small business owner. That's a

          4  very new perspective, and on the horizon there's

          5  this giant who is called a "small business."

          6                 So, when you look at these

          7  statistics, you will appreciate that the dollars

          8  that are spent under a million dollars are certainly

          9  within reach of the majority of the businesses.

         10                 But in many localities, there isn't a

         11  definition, and, so, the competition for the small

         12  dollars is competition that small businesses have to

         13  engage in with large businesses. And when I share

         14  with you in the next few minutes the contracts that

         15  we studied that were under a million dollars and

         16  show you the disparity for minority and women-owned

         17  businesses, you will see that they're not even

         18  receiving the small contracts, even though they

         19  represent the lion's share of the businesses in the

         20  City.

         21                 So, when we look at formal prime

         22  contracts, and we did indeed on formal contracts

         23  capped the analysis, and this analysis is capped

         24  because your program, as recommended, is for your

         25  subcontracting, but for the formal prime contracts
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          2  where the decision is made on a competitive process,

          3  you will see in red where there is both

          4  under-utilization and under-utilization which was

          5  statistically significant.

          6                 So you can see the pattern at the

          7  prime contract level of what groups were

          8  under-utilized and when that under-utilization, when

          9  tested statistically, was found to be significant.

         10                 We also looked at prime contracts

         11  under 100,000, because under 100,000 does not

         12  require advertising and competitive bidding, and

         13  when you move into thresholds like 100,000, I think

         14  there's little debate about what capacity might be

         15  needed to be a prime contract on a contract under

         16  100,000. But you will see from the statistics, as

         17  illustrated in red, even when you go to 100,000, you

         18  still have statistically significant

         19  underutilization. Although, in some industries, the

         20  percent of businesses that would fall within that is

         21  roughly 88 percent.

         22                 We also went down even further from

         23  100,000, to under 25,000, to under 50,000. And when

         24  you look at those two portions of this chart you

         25  will see, even when you bring the size of contracts
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          2  down to under 25,000, where the only requirement is

          3  that you get somebody to submit a quote to you, you

          4  still have a statistically significant

          5  underutilization of certain ethnic groups.

          6                 So, we also looked at subcontracts.

          7  And I might for the record clarify the fact that in

          8  our analysis of subcontracts, we analyzed all

          9  subcontracts that we could identify through

         10  extensive research, contacting the prime

         11  contractors, contacting the ACCOs, having them go

         12  through their records in an effort to identify all

         13  of the awards that had been made by primes to

         14  subcontractors in three industries. And when we

         15  identified a company through that source who was a

         16  subcontractor, we then contacted the subcontractor

         17  to verify that they had indeed been used at the

         18  level reported, be it by the ACCO or by the prime.

         19  So, it was a very rigorous process to look at

         20  subcontracting.

         21                 And I think in turn we know enough

         22  about the subcontracting process to know, as the

         23  Judge in the Columbus case said, that it's really

         24  the prime's decision as to who is subcontracted, and

         25  they make those decisions based on many factors, and
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          2  capacity is not necessarily one of those factors.

          3  So, the issue of subcontracting dollars for -- I'm

          4  sorry, contracts, in which we analyzed and performed

          5  a statistical test was without limits. We looked at

          6  all contracts in order to determine the

          7  subcontractor analysis.

          8                 This table, I think -- this slide is

          9  intended to put in perspective the size of contracts

         10  over 1,000, and I, in fact, used -- over 1 million,

         11  I used 3 million as a point of illustration. A

         12  high-rise building that has 20 some floors probably

         13  would cost somewhere in the neighborhood of $50

         14  million to construct.

         15                 Might note, when you move into

         16  high-rise construction that you are going to find

         17  that there are four major subs typically;

         18  structural, steel, heating, ventilation, air

         19  conditioning, plumbing and electrical. That might

         20  constitute 20 more or less percent of the total

         21  dollars.

         22                 After you have, the prime has secured

         23  those contractors, the balance of the contract, and

         24  in some markets, up to 80 percent of the prime

         25  contract amount is subbed out, and that contractor
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          2  may have 50, 60 subcontractors, and so the size of

          3  subcontracts, after you address the large

          4  subcontractors, tend to be smaller dollars, and it's

          5  very important, as you look at the question of size

          6  of contracts, and I think the court had that in mind

          7  as well when they said that there would be no limit

          8  placed on the prime contracts for which you analyze

          9  subs, because there's an appreciation that the

         10  subcontracts really are not very large on most prime

         11  contractors, particularly in the building trades.

         12                 But I think it's also important when

         13  you look at contracts over 50 million, that we're

         14  talking about, what is it, 15 contracts. So, again,

         15  there is a lot of money in those 15 contracts, but

         16  there really is very few in light of the size of the

         17  pool of contracts that we examine. So, that I just

         18  give you as information and backlog.

         19                 I think it's also important at this

         20  time in history to be mindful of practices that are

         21  being employed by other jurisdictions. The Croson

         22  Decision was decided on the 23rd of January, 1990,

         23  1989, and since 1990 there have been several hundred

         24  disparity studies done, and some jurisdictions have

         25  taken that data and have moved forward with it. So,
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          2  it provides us with perspective and gives us some

          3  way of looking at what might be options.

          4                 And my firm recently for another

          5  client did a survey of agencies around the country,

          6  and just share with you some of the decisions that

          7  have been made and programs that have indeed

          8  withstood.

          9                 We've got Atlanta with established

         10  minority business goals, WBE goals, but important

         11  that it was a statute that was used as the

         12  foundation for that. Kansas City, Dallas, San

         13  Francisco, Indiana, Texas. It's notable that states,

         14  too, have indeed established statutory basis for

         15  their programs, and there are many others but it

         16  kind of illustrates the kinds of practices in

         17  comparable cities. We know that in terms of number

         18  of contracts we don't have comparability, even

         19  though Texas is trying to rival New York in terms of

         20  the number of contracts it awards. But there are

         21  certainly other places where you have oppositions of

         22  the business, the business community has comparable

         23  composition, in terms of its ethnicity and gender

         24  and the type of work that it awards. So, that is

         25  important.

                                                            157

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2                 There are also some key elements that

          3  the survey that we did perform identified as

          4  critical for having a rigorous program that has the

          5  basis for actually correcting identified disparity,

          6  and keeping in mind that the Court, in issuing this

          7  Decision, asked that the procedures that are put in

          8  place are intended to correct and level the playing

          9  field, so that the procedures which would provide

         10  race-based remedies, would not have to persist

         11  indefinitely.

         12                 So, it is intended that there be a

         13  correction, and thus to have a correction you need

         14  to ensure that certain procedures are put in place.

         15                 So, as noted, MWBE goals have in turn

         16  been put in place for subcontracting, and also at

         17  the informal contract level, where it is not

         18  necessary to have competitive bidding, is another

         19  area where agencies have moved aggressively to

         20  maximize participation.

         21                 Doing targeted outreach and in a

         22  timely way, mentoring and supporting, having good

         23  faith effort requirements so that indeed what the

         24  circumstances prevail, you can use those as a way of

         25  demonstrating that you have attempted to meet the
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          2  goal, certifying an aggressive manner to have

          3  sufficient businesses in the pool of identified

          4  businesses, so that both the agencies and the prime

          5  contractors have a pool of businesses that they can

          6  draw upon when the time -- to set goals you need to

          7  have an ample pool, and in trying to meet the goals

          8  the pool needs to be ample, and it needs to reflect

          9  that group of businesses willing and able in the

         10  market area.

         11                 And in monitoring the actual progress

         12  of the awards to prime contractors, and our

         13  anecdotal in the City of New York has shown that

         14  some prime contractors who are owners of company, of

         15  minority and woman business owners, are awarded at

         16  the prime contract level contracts for one value and

         17  during the life they get paid less than that amount,

         18  and clearly the subcontracting information has shown

         19  that primes will report a certain dollar level and

         20  the subs will say sometimes they were never even

         21  used and other times they received less.

         22                 So, monitoring is essential and

         23  reporting it out so it's subject to both the review

         24  of the executive, the administrative and the

         25  legislative branch and that it is available to the

                                                            159

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  business community who would be the most rigorous

          3  and interested parties in ensuring compliance. And

          4  then these agencies have also noted that penalties

          5  for non-compliance is a tool that seems to be

          6  effective in bringing about compliance.

          7                 So, what are the recommendations? And

          8  I've concentrated in this presentation on the

          9  recommendations from our study that are included in

         10  the draft law, so it's with that that I'll focus in

         11  on that discussion.

         12                 And so in terms of contract goals

         13  within our recommendations and reflected in the

         14  proposed, the draft rules, the draft law is to

         15  establish overall subcontracting goals, and on a

         16  contract-by-contract basis set goals, as Mr. Norton

         17  said, you are advertising the contract, and also to

         18  apply goals to small prime contracts. You want to

         19  maximize the use of that portion of your business

         20  community which constitutes the majority of the

         21  businesses within New York City.

         22                 There are some program enhancements

         23  that we have recommended that are not race-specific,

         24  and I might note that many of the program

         25  enhancements will affect an improved contracting

                                                            160

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  environment for all businesses, whether they're

          3  owned by people of color, women or white males. But

          4  all businesses will benefit from an improved

          5  contracting environment.

          6                 And so we have recommended issues

          7  like just uniformity in the solicitations. And our

          8  recommendations, and those therefore reflected in

          9  the law really come in great part from the

         10  observation of businesses that took the time to talk

         11  with us and to share their experiences, their

         12  perceptions, and their wishes. And, so, it is

         13  important to keep in mind that the citizens of this

         14  City have expended and committed their time and

         15  resources to ensuring that the information provided

         16  to you, and that you have incorporated in your draft

         17  law is comprehensive.

         18                 So, the other, and I might just note

         19  the idea of unbundling these large contracts. You do

         20  have number of contracts that are over a million

         21  dollars, and some is noted that are over $50

         22  million, and some of those contracts can be examined

         23  and can be unbundled. You do a fair amount of what

         24  they call requirements or task order where you take

         25  a number of small contracting opportunities and put
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          2  them in one contract, and that becomes a very large

          3  contract and it takes it out of the reach of most of

          4  the businesses in your community, and we're talking

          5  about takes it out of reach of all of those

          6  businesses, except .23 percent of the businesses.

          7                 So, it's really something to be

          8  looked at very carefully.

          9                 And also, it's very important to

         10  review bids and proposals to see if the goals are

         11  attained. Also, debriefing businesses is an

         12  excellent way of providing information. And then you

         13  have the wonders of the Internet, which allows you

         14  to talk to people in real time, and it takes no

         15  staff time to post that information.

         16                 So, looking for a moment at MWBE

         17  program benefits. Benefits for the City residents

         18  and those residents obviously include business

         19  owners. They also include people who live in this

         20  City and who could and some who do work for minority

         21  and woman business owners. So, I consider from an

         22  economic benefit and definitely economic and social

         23  benefit that it ensures equitable distribution of

         24  contracts to the tax base. And where you have a

         25  definition of market area as the parameters of the
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          2  City of New York, you are able to return the remedy,

          3  the benefits that such a program as outlined in your

          4  law will put in place those rebound back to the

          5  residents who are taxpayers in this City.

          6                 It's also important to know that when

          7  you bring minority and woman-owned businesses into

          8  the contracting process, you then create more

          9  businesses bidding. If you create more businesses

         10  bidding, then the cities will get lower costs for

         11  goods and services, because where the award is based

         12  on the lowest bidder, having more competition will

         13  increase the likelihood of having lower costs for

         14  the goods and services that you do buy and when the

         15  decisions are indeed made on the merits and not made

         16  on relationships, it should also increase that.

         17                 And in bringing more businesses to

         18  the minority and woman-owned businesses resident in

         19  the City of New York will expand the capacity. As

         20  many a contract has said, but for contract I would

         21  be a business. And so bringing those contracts

         22  within reach of these of minority and woman-owned

         23  businesses will expand their capacity and having

         24  programmatic elements in place, so when that

         25  contract is awarded, people are paid for those
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          2  services. They are allowed to complete their work

          3  and they are supported by staff who intend to see a

          4  successful completion of the contract, as opposed to

          5  many of the concerns articulated by businesses in

          6  the anecdotal that viewed the Administrative process

          7  as one intended to drive them away from

          8  participating in the contracts.

          9                 There is also an economic impact

         10  model which some jurisdictions have found to be very

         11  meaningful, and there if you take a dollar and you

         12  spend it with a business in your jurisdiction, that

         13  dollar doubles and triples in its effect. It results

         14  in local people being employed, and if local people

         15  are employed, it removes them from other

         16  unemployment rosters if they are under-employed, it

         17  affords them an opportunity to increase their

         18  earnings, once they start working then they're

         19  making contributions as taxpayers, they're making

         20  contributions because they're using to capacity the

         21  local retailers, and when you award business to

         22  local contractors, they also use local suppliers.

         23  Local suppliers hire local residents and that

         24  rebounds. They are based in the City. It leads to

         25  revenue for real estate property owners and it all

                                                            164

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  leads to increased taxes.

          3                 So, there are some true benefits,

          4  economic benefits, that rebound if indeed you spend

          5  your money within the City of New York.

          6                 So, for that, I'd like to thank you

          7  for affording us the opportunity to, one, perform

          8  this study. This was for us a very important

          9  commission. We are both native New Yorkers and to be

         10  able to leave PS 140 in Queens, which the time had

         11  weed and other things growing and now it's a major

         12  borough within this City of New York, and to be

         13  engaged to perform this study was indeed an honor

         14  and we are pleased to have been able to work with

         15  the Council in conducting and completing this study.

         16  And thank you for your attention.

         17                 CHAIRPERSON JACKSON: Dr. Ramsey and

         18  Ms. Norton, thank you for your presentation.

         19  Obviously we have some questions and I'm going to

         20  turn to my colleagues first with questions. Dr.

         21  Stewart, and my colleague, my co-chair, James

         22  Sanders, Jr.

         23                 COUNCIL MEMBER STEWART: Thank you,

         24  Mr. Chair. I know you sat in the entire hearing and

         25  heard the back and forth, but as the principals who
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          2  did the study and live in New York, you are regular

          3  New Yorkers.

          4                 MR. NORTON: I don't live here any

          5  longer, but I'm here regularly.

          6                 COUNCIL MEMBER STEWART: But you're

          7  still a regular New Yorker, if only regular New

          8  Yorkers could come back and be able to work and do

          9  the thing that you're doing.

         10                 Based on what you have heard, what is

         11  your opinion in terms of whether we should deal with

         12  an executive order 71, or put it into a law; what is

         13  your opinion?

         14                 MR. NORTON: I should begin by saying

         15  that the Corporation Counsel and I were law school

         16  classmates, and I don't want to go after Michael

         17  Cardozo by disagreeing with recommendations which he

         18  may have made to the Mayor. While it is clear that

         19  you can accomplish a lot of things by Executive

         20  Order, the point was made continuously that if you

         21  have a law, it's a very different ball game, in

         22  terms of the enforcement of that law, in terms of

         23  terminating that law, anything that is in an

         24  executive order, and/or regulation, is opposed to an

         25  ordinance, is subject to disuse.
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          2                 So, in terms of making something

          3  permanent, unless there is a political change, is

          4  you want to do it by ordinance.

          5                 COUNCIL MEMBER STEWART: My last

          6  question is, based on the studies, did you make some

          7  recommendations as to what changes the City need to

          8  do in terms of rules, so as to accomplish the

          9  reversal of this trend?

         10                 MR. NORTON: Well, my comment here is

         11  based on having been a general counsel, not only at

         12  SBA but at HUD and New York City Housing Authority,

         13  and one of the things you want to do by regulations

         14  is to use a lawyer's phrase "fedder your

         15  discretion," which is to say you want to reduce the

         16  play in the joints where people can do arbitrary

         17  things. So, it has always been official to have

         18  regulations about laws, because they announce to the

         19  public the way the decisions were in fact going to

         20  be made, but the more discretion that the

         21  administering agency has, the more it can abuse it.

         22                 So, it has long been my belief, from

         23  based on my previous experience in government, we

         24  want to have clear and specific regulations.

         25                 COUNCIL MEMBER STEWART: Well, I want
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          2  to thank you for not only your testimony but for the

          3  excellent study that you have done, which now gives

          4  most of my colleagues the ammunition to go out and

          5  make sure that the areas that have been deprived and

          6  the folks that have been deprived, at least get some

          7  sort of results to make their lives better, and I

          8  want to thank you for that. Thank you.

          9                 MR. NORTON: Thank you.

         10                 CHAIRPERSON JACKSON: Thank you, Dr.

         11  Stewart.

         12                 Let me ask a series of questions, if

         13  you don't mind, and how long did it take Mason

         14  Tillman Associates to conduct this study that you

         15  did on behalf of City Council of New York.

         16                 DR. RAMSEY: I said it was a little

         17  over a year. We were engaged in the summer of '04,

         18  summer of '03, and the report was submitted in

         19  December of '04.

         20                 CHAIRPERSON JACKSON: And you had

         21  indicated either, I believe you, Dr. Ramsey, that

         22  information that you obtained to do this study is

         23  obtained from the City of New York, the Mayor's

         24  Office of Contracts and with interviews and other

         25  analysis, with business people in New York City, and

                                                            168

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  that you had received approximately 24 files which

          3  contained over 110,000 prime contracts data

          4  information; is that correct?

          5                 DR. RAMSEY: That is correct.

          6                 CHAIRPERSON JACKSON: Does that form,

          7  those 24 files containing over 110,000 contracts,

          8  does that form the basis of your analysis?

          9                 DR. RAMSEY: For the prime contracts.

         10                 CHAIRPERSON JACKSON: For the prime

         11  contracts.

         12                 DR. RAMSEY: Yes.

         13                 CHAIRPERSON JACKSON: And for the

         14  subcontracts.

         15                 DR. RAMSEY: That was a bit more

         16  complex because we were able to get some records

         17  from the Mayor's Office of Contracts. We were able

         18  to get some from the ACCOs who subsequently provided

         19  them to the Mayor's Office of Contracts, we got some

         20  from surveying the prime contractors. But that data

         21  had to be reconstructed.

         22                 CHAIRPERSON JACKSON: Why was it had

         23  to be? Because is it the Mayor's Office of Contracts

         24  and/or the ACCOs did not keep that specific data?

         25                 DR. RAMSEY: That's correct. They
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          2  didn't maintain comprehensive subcontracting

          3  records.

          4                 CHAIRPERSON JACKSON: And what legal

          5  principles guided you in your methodology?

          6                 MR. NORTON: We start with the fact

          7  that the Supreme Court has said if you're going to

          8  engage in race conscious programs, that you have to

          9  do it based on specific findings, and the critical

         10  issue in making these findings is to identify that

         11  the businesses that are available are willing and

         12  able to do government work, and that is why it is a

         13  very labor-intensive exercise. We look to see who is

         14  available, and then you have to find by ethnic group

         15  and by gender the extent to which they have been

         16  utilized. If that utilization, underutilization to a

         17  statistically significant extent, then you have the

         18  basis to come up with a narrowly tailored

         19  race-conscious remedy.

         20                 CHAIRPERSON JACKSON: Now you said the

         21  Supreme Court, not the New York State Supreme Court?

         22                 MR. NORTON: No, the United States

         23  Supreme Court.

         24                 CHAIRPERSON JACKSON: Because you

         25  know, there's a Supreme Court locally.
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          2                 MR. NORTON: I'm also a member of the

          3  New York Bar.

          4                 CHAIRPERSON JACKSON: Okay. So, you're

          5  talking about the US Supreme Court, the highest

          6  court in our country.

          7                 MR. NORTH: Right.

          8                 CHAIRPERSON JACKSON: And when was

          9  that decided?

         10                 MR. NORTH: Harriet Maez, you know,

         11  may be a new place of work.

         12                 CHAIRPERSON JACKSON: And when was

         13  that decided by the US Supreme Court? Was that the

         14  Crosin case that you alluded to?

         15                 MR. NORTH: That was the Crosin

         16  Decision, and in there was a subsequent decision in

         17  1995, Pena (phonetic) which applied the same

         18  standard of review to federal contracting issues.

         19                 So, the bottom line is, if you're

         20  going to use race for government, in terms of

         21  contracting, the courts look at that with great

         22  rigor. And so, therefore, that has forced us in

         23  doing these disparity studies to be extremely

         24  careful in how we go about it. When we did our first

         25  disparity study which was either in San Jose or
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          2  Maricopa County in 1990, it was clear we had to do

          3  it on an individual basis. We couldn't rely on

          4  census. We had to go out and contact businesses to

          5  find out whether they were willing and able to do

          6  government work.

          7                 We understood also that you had to

          8  look at subcontracting, and no jurisdiction that we

          9  have been in, in the ordinary course, maintains

         10  subcontracting data that does not involve minorities

         11  and women.

         12                 The political pay-off is to say

         13  you've done a good job in terms of getting

         14  subcontracting to minorities and women.

         15                 However, case law requires you to

         16  compare minority subcontracting utilization to

         17  majority subcontracting utilization. So, as a

         18  consequence of that requirement, you have to really

         19  get in the trenches and dig.

         20                 I note that the study which has been

         21  put up against us, as was described, I guess it was

         22  in your testimony, is the shadow study to which they

         23  paid all or $25,000. That's a very small shadow that

         24  you can get for that amount of money.

         25                 CHAIRPERSON JACKSON: That's based on
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          2  your professional opinion?

          3                 MR. NORTON: There will be a small

          4  shadow? That's based on my professional opinion. But

          5  that statement was made here today.

          6                 CHAIRPERSON JACKSON: Right. We made

          7  the statement shadow, but I don't know the cost of

          8  analysis. How much -- you testified about $25,000,

          9  okay.

         10                 MR. NORTON: That's what Commissioner

         11  Walsh said, and you can't get much for that. I can

         12  tell you.

         13                 CHAIRPERSON JACKSON: Let me ask you a

         14  question, you talked about, and Dr. Ramsey talked

         15  about willing and able. How did you determine that

         16  statistic, whether or not businesses in New York

         17  City were willing and able?

         18                 Did, for example, the files that you

         19  obtained, did it have on there this firm was willing

         20  and able? Or you make an assumption that because the

         21  110,000 prime contracts information data, that you

         22  made an assumption that those firms were willing and

         23  able? How did you determine willing and able to come

         24  up with your statistics?

         25                 DR. RAMSEY: Yes, there's several
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          2  steps in the process. The initial step is to take

          3  the contractors who have received a contract. They

          4  are clearly willing and able, because they not only

          5  bid but they were successful.

          6                 Then you take those contractors who

          7  bid but were unsuccessful, and were able to get some

          8  of that information also from the Mayor's Office of

          9  Contracts.

         10                 So, those are two indisputable groups

         11  that are of willing and able. And then from there we

         12  reached out. We looked at certified lists. We were

         13  able to gather some lists from the prior

         14  administration that had been certified. There was

         15  some list that various members in parts of the City

         16  had even on the employment side, tracking the

         17  construction employment, the companies that

         18  submitted their payroll records, we were able to

         19  identify those businesses also because the certified

         20  payroll, the certified payroll records had to be

         21  submitted by both the prime and the subs that it

         22  used. So we were able to get information that way.

         23                 And then from there, we reached out

         24  and we had well over 100 lists, lists of over 100

         25  organizations that serve in some capacity businesses
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          2  within the City, whether they were chambers, ethnic

          3  chambers, metropolitan chambers, whether they were

          4  associations of American Institute of Architects. We

          5  have a number of, hundreds of those lists, and of

          6  those lists we were able to get 50 different

          7  organizations to agree to give us their lists.

          8                 And we took that information,

          9  compared it to those businesses that we had gotten

         10  from the various City sources, and any business on

         11  those lists that was not on one of the City sources,

         12  then those businesses were surveyed to determine if

         13  they were willing to do City work. And only those

         14  businesses that answered, that responded to the

         15  survey in the affirmative were considered to be

         16  available -- I'm sorry, considered to be willing.

         17                 CHAIRPERSON JACKSON: So that was your

         18  methodology, to determine willing and able.

         19                 DR. RAMSEY: Yes.

         20                 CHAIRPERSON JACKSON: And with

         21  respects to, you've heard MTA that was here as, I

         22  guess as a source of information earlier, how many

         23  disparity -- I'm sorry, MTA that was making

         24  reference to was Metropolitan Transit Authority, I

         25  believe they were making reference to, not the MTA
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          2  that I'm referring to, which is the Mason Tillman

          3  Associates; is that correct? They weren't referring

          4  to you, they were referring to Metropolitan Transit

          5  Authority; is that correct?

          6                 DR. RAMSEY: I think also they

          7  mentioned MGT, which is a company that Commissioner

          8  Walsh said was engaged to do this other study.

          9                 CHAIRPERSON JACKSON: But as far as

         10  the MTA, the Mason Tillman Associates, which is your

         11  company, is that correct?

         12                 DR. RAMSEY: Yes.

         13                 CHAIRPERSON JACKSON: How many

         14  disparity studies have you conducted?

         15                 DR. RAMSEY: We've conducted 80

         16  disparity --

         17                 CHAIRPERSON JACKSON: Eighty?

         18                 DR. RAMSEY: Yes.

         19                 CHAIRPERSON JACKSON: And how many of

         20  those 80 have been challenged in court? And if so

         21  challenged, what were the conclusions of those

         22  cases, and if any are still pending at this current

         23  time?

         24                 DR. RAMSEY: There have been no legal

         25  challenges to a study that we have performed. Nor
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          2  have there been any legal challenges to a program

          3  based on a study that we have performed, and we have

          4  been performing studies since February of 1990.

          5                 CHAIRPERSON JACKSON: And you said

          6  over 80, and none of them have been challenged?

          7                 DR. RAMSEY: That's correct.

          8                 CHAIRPERSON JACKSON: The conclusions

          9  that you reach in this particular study, were they

         10  drawn for our convenience as a City Council? Or were

         11  they drawn based on the statistical analysis based

         12  on the information that you have obtained from all

         13  of the records that were given to you by your

         14  interviews and analysis of the records?

         15                 In essence, were they objective

         16  findings?

         17                 DR. RAMSEY: The answer is, yes, they

         18  were objective findings. And as an organization, we

         19  are very committed to excellence. And we are very

         20  rigorous in the way we collect our data, and we are

         21  equally rigorous in the way we analyze our data, and

         22  we take the extra effort to ensure that all of the

         23  data that we work with is comprehensive.

         24                 In this instance, we were in a

         25  situation which was rather unusual for us, because
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          2  we did not have control over the collection of the

          3  data. It is our experience when we do studies, that

          4  the agencies allow us to go and collect their

          5  records. So, at that point we have total assurance

          6  that we have collected all of the data.

          7                 So we have relied on the Mayor's

          8  Office of Contracts to retrieve that data, but as in

          9  an insurance that the data that they provided was

         10  correct, we returned it to them and asked them to

         11  review it, and that afforded them an opportunity to

         12  check for the second time to make sure that they had

         13  given us comprehensive data and they returned it to

         14  us with no issues.

         15                 So, we are confident that we were

         16  working with comprehensive data and we applied the

         17  same rigorous standards in the analysis in the New

         18  York City data as we have applied in the other

         19  jurisdictions where we have worked.

         20                 CHAIRPERSON JACKSON: Now, in your

         21  response, you said that you returned the data to the

         22  Mayor's Office of Contracts, for them to determine

         23  the accuracy and validity of the documents.

         24                 As a lay person, you mean the 24

         25  files, or I would assume boxes, that were given to
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          2  you, you sent it back to them and asked them to look

          3  at it to verify it? Or did you do some analysis and

          4  then give them a chart or statistic? As a layperson,

          5  I don't understand what that means?

          6                 DR. RAMSEY: I'm sorry. The files were

          7  computer files. We are now talking again in another

          8  one of these.

          9                 CHAIRPERSON JACKSON: You're talking

         10  about disk?

         11                 DR. RAMSEY: Yes, languages.

         12                 CHAIRPERSON JACKSON: Okay.

         13                 DR. RAMSEY: They had contracts and

         14  they would put them in electronic files. So, we had

         15  24 electronic files that received different states

         16  of different conditions.

         17                 CHAIRPERSON JACKSON: I thought you

         18  were talking about boxes.

         19                 DR. RAMSEY: That was indeed, when we

         20  did Los Angeles back in 1990, we were in a hanger

         21  and looking at boxes, so we've come a long way since

         22  then.

         23                 So, in that process, we took that

         24  data and we had to do a number of things because

         25  they were duplicate records, they were records with
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          2  no payments, there were a variety of issues. There

          3  were contractors, same contractors, multiple

          4  spellings of the name, which is very typical when

          5  you get this kind of data. So, the data is what you

          6  call and the computer is cleaned to ensure that we

          7  had correct data.

          8                 In the process of cleaning that, we

          9  were in constant communication to ask is this

         10  company that's spelled three different ways, is it

         11  indeed the same company, has the same address, seems

         12  to be the same company, let's verify.

         13                 We also, when the process of cleaning

         14  the data was complete, one of the other elements

         15  that we had to do was to determine the industry in

         16  which each of the records fails as we were studying

         17  specific entries.

         18                 CHAIRPERSON JACKSON: You were

         19  studying what? Five?

         20                 DR. RAMSEY: Yes.

         21                 CHAIRPERSON JACKSON: What are those

         22  five again?

         23                 MR. NORTON: Construction, goods,

         24  architects and engineering, professional services

         25  and standard services.
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          2                 CHAIRPERSON JACKSON: What is standard

          3  services? I'm sorry.

          4                 MR. NORTON: Non-professional

          5  services.

          6                 CHAIRPERSON JACKSON: Huh?

          7                 MR. NORTON: Non-professional

          8  services.

          9                 CHAIRPERSON JACKSON: Like what?

         10                 MR. NORTON: I would presume it's

         11  janitorial.

         12                 DR. RAMSEY: Janitorial, maintenance.

         13                 CHAIRPERSON JACKSON: Okay, that's

         14  considered standard.

         15                 DR. RAMSEY: And no degrees, and

         16  specialized training is required.

         17                 CHAIRPERSON JACKSON: Okay.

         18                 DR. RAMSEY: So we had to then place

         19  each contract in a particular industry, and so we

         20  did that, and part of the collegiality we had in

         21  working with the Mayor's Office of Contracts, they

         22  agreed to review that, and they had someone assigned

         23  to look to see if they had a reason to believe that

         24  the contract should be classified differently.

         25                 And so that was all part of ensuring
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          2  that the data was both comprehensive in terms of

          3  records analyzed, or there was also in the data

          4  provided to us some contracts had been purchased

          5  through the State contracting process. So it was not

          6  a selection made by the City as to what vendor. They

          7  went through the lists of contracts that had been

          8  awarded by the State and they bought from that list.

          9                 So, there was decisions about certain

         10  contracts were excluded because it didn't fit the

         11  parameters.

         12                 So, there were a number of questions

         13  and issues that had to be addressed. But ultimately

         14  we got that call down, and they were asked to look

         15  at that which they did, and we got concurrence on

         16  the industry classifications.

         17                 CHAIRPERSON JACKSON: How many other

         18  jurisdictions have some form of public contracting

         19  affirmative action plans?

         20                 How many other jurisdictions have

         21  some form of affirmative action public contracting

         22  plans?

         23                 DR. RAMSEY: I think at this point

         24  we're talking about hundreds of them around the

         25  country.

                                                            182

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2                 CHAIRPERSON JACKSON: Hundreds of them

          3  around the country?

          4                 DR. RAMSEY: Yes. There are probably

          5  about ten, 15 states that have programs, and many

          6  cities and counties and special districts.

          7                 CHAIRPERSON JACKSON: In your

          8  presentation, in the powerpoint, and I saw San

          9  Francisco; am I correct?

         10                 DR. RAMSEY: Yes.

         11                 CHAIRPERSON JACKSON: I saw the State,

         12  was it the State of Texas?

         13                 DR. RAMSEY: It is indeed.

         14                 CHAIRPERSON JACKSON: Was it the

         15  entire state?

         16                 DR. RAMSEY: The entire state, yes.

         17                 Indiana also has a program.

         18                 CHAIRPERSON JACKSON: Okay.

         19                 Have you had the opportunity to

         20  review the City Council's bill of Intro. 727-A?

         21                 MR. NORTON: Yes, we have.

         22                 CHAIRPERSON JACKSON: You have.

         23                 And do you think, based on your

         24  knowledge and expertise in the area, that this bill

         25  will pass the constitutional muster, if it's
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          2  challenged?

          3                 MR. NORTON: That is my professional

          4  opinion. If you were to enact this bill that the

          5  challenges which tend to be made to such programs,

          6  which is that the data was incorrectly developed, or

          7  the remedy is not narrowly tailored would fail.

          8                 In other words, there are two basic

          9  challenges. If the data doesn't support it, and if

         10  the remedy is too broad.

         11                 CHAIRPERSON JACKSON: Okay, now, so

         12  it's your opinion that the data supports the

         13  findings and the remedies in which you are -- the

         14  recommendations?

         15                 MR. NORTON: Yes. We examine the data.

         16  We made findings and then we made recommendations to

         17  the Council. The Council, taking those

         18  recommendations have drafted Intro. 727. And looking

         19  at Intro. 727 and putting it against the disparity

         20  study, which included recommendations, we think that

         21  will pass constitutional challenge.

         22                 I can say that again, if you want me

         23  to.

         24                 CHAIRPERSON JACKSON: No, I heard you

         25  loud and clear. And that's based on what your
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          2  analysis is and based on the fact that --

          3                 MR. NORTON: It's based on having done

          4  a disparity study since 1990, having been a member

          5  of the bar since 1966. And having had to make

          6  judgments about where to go on programs legally.

          7                 CHAIRPERSON JACKSON: Okay. Do you

          8  think the program proposed in Intro. 727-A would

          9  reduce favoritism in New York City's contracting out

         10  process?

         11                 MR. NORTON: Yes, I don't like to

         12  assign impure motives to people, but the fact --

         13                 CHAIRPERSON JACKSON: I don't want to

         14  assign impure motives also. I'm just asking a

         15  question.

         16                 MR. NORTON: No, I begin there,

         17  Councilman --

         18                 CHAIRPERSON JACKSON: Okay.

         19                 MR. NORTON: -- Because the whole

         20  point of a disparity study is to come up with

         21  objective findings, rather than say to some bad guy

         22  out there who is the devil in this whole play.

         23                 You have a statistically significant

         24  under-utilization, what that leads to is a

         25  conclusion that discrimination is operating. So, as
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          2  a result, you have the basis to have a race

          3  conscious program. That race conscious program will

          4  overcome all the reasons why the minorities were

          5  underutilized - fraud, discrimination,

          6  anti-competitive approaches, all of those things

          7  which limit minority participation can be overcome

          8  with a successfully-run program.

          9                 CHAIRPERSON JACKSON: You note that

         10  the availability analysis is a critical element of a

         11  legally defensible study. Would you comment on why

         12  it is critical and how your study addressed this

         13  important component.

         14                 MR. NORTON: The rigor with which we

         15  developed the availability is I think the strongest

         16  and most succinct answer to why we did it right.

         17                 The availability is the first and

         18  most difficult step in doing the disparity analysis,

         19  because the data is not just laying out there.

         20                 You take that availability and you

         21  put it against the utilization, and then you find

         22  out whether or not if there's a statistically

         23  significant underutilization by ethnic groups and

         24  gender.

         25                 So, if you don't do the first part
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          2  right, then the study falls apart as providing the

          3  basis for a program.

          4                 CHAIRPERSON JACKSON: The disparity

          5  study conducted by the Mayor's Office, define the

          6  market area different than the one you used in your

          7  study.

          8                 You heard the Commissioner said that

          9  it encompassed I think 13 counties, five I believe

         10  in New York City, five and eight is 13, and eight

         11  outside of New York City, and the response was I

         12  think it was part of New Jersey and Westchester and

         13  other counties north of New York City.

         14                 That study used, and it says here,

         15  New Jersey counties, as well as Westchester,

         16  Rockland and Putnam, Nassau and Suffolk Counties,

         17  would you comment on the significance of using

         18  Westchester, Rockland, Putnam, Nassau and Suffolk

         19  Counties as a market area for study; if you can?

         20                 MR. NORTON: Yes, well, I'll try.

         21                 I began my opening remarks by saying

         22  that drive to reach a 75 percent number, came from

         23  anti-trust law.

         24                 CHAIRPERSON JACKSON: When you say 70,

         25  where is that threshold of 75 percent? Where are you
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          2  getting that from?

          3                 MR. NORTON: I'm getting it from MGT's

          4  study, which gutted from anti-trust law.

          5                 CHAIRPERSON JACKSON: So you mean --

          6  I'm trying to understand this.

          7                 MR. NORTON: Yes.

          8                 CHAIRPERSON JACKSON: In the MGT

          9  study, it has a threshold of 75 percent?

         10                 MR. NORTON: Yes, it does.

         11                 CHAIRPERSON JACKSON: And you're

         12  saying they obtained that from the anti-trust laws?

         13                 MR. NORTON: Yes.

         14                 CHAIRPERSON JACKSON: Which is private

         15  industry, not public?

         16                 MR. NORTON: That's correct.

         17                 CHAIRPERSON JACKSON: Is that at a

         18  correct analysis, in your opinion?

         19                 MR. NORTON: No.

         20                 CHAIRPERSON JACKSON: Why not?

         21                 MR. NORTON: Because this whole

         22  disparity study area proceeds from Supreme Court

         23  decisions growing out of the federal constitution,

         24  and those decisions say what you can do involving

         25  race. And cases subsequent to Crosin, one in the
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          2  Ninth Circuit, which is the West Coast, another one

          3  in the 11th Circuit, which includes Florida, both

          4  say you can limit it to the jurisdictional

          5  boundaries. You can go beyond the jurisdictional

          6  boundary if the facts push you in that direction.

          7                 CHAIRPERSON JACKSON: The

          8  jurisdictional boundaries of New York City, the five

          9  boroughs?

         10                 MR. NORTON: Yes, the five boroughs.

         11                 And what I would note is we limit it

         12  into New York, I think you get up to 65 percent of

         13  the contracts are within the jurisdictional

         14  boundaries of New York.

         15                 So, I mean what are we talking about

         16  in terms of 75 percent rule, which I say is pulled

         17  out of legal think air.

         18                 CHAIRPERSON JACKSON: So, the 65

         19  percent, that figure is the figure that you've

         20  determined within the jurisdiction of the five

         21  boroughs of the City of New York?

         22                 DR. RAMSEY: What we did, the way you

         23  even begin to look at what might be your market area

         24  is to look at where you've spent your dollars. And,

         25  so, we distribute the contracts by jurisdiction and
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          2  you rank order. So New York County came first and

          3  then you go down the list. And so when we rank

          4  ordered where the dollars were being spent, we came

          5  to 65 percent, in most of the industries those

          6  dollars were being spent in the City of New York.

          7                 CHAIRPERSON JACKSON: And that's based

          8  on the data that was supplied to you by the Mayor's

          9  Office of Contracts.

         10                 DR. RAMSEY: That's correct.

         11                 CHAIRPERSON JACKSON: I think you had

         12  said, or either you or Mr. Norton had said, that in

         13  some particular cases the percentage was even higher

         14  than that.

         15                 DR. RAMSEY: Sixty-five is one. But,

         16  yes, it depends on the industry. It went up in other

         17  industries.

         18                 CHAIRPERSON JACKSON: How did they,

         19  MGT, if you know, make their determinations of which

         20  counties to include? Is that something the

         21  contractor, the parties hiring the contractor asked

         22  them to do? Or is it something that a contractor

         23  would do independent of, you know, I'm just trying

         24  to get a feel. How did they --

         25                 DR. RAMSEY: We don't know how they
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          2  did it, but what we can observe from the very brief

          3  report, which we had an opportunity to examine, they

          4  tended to cherry pick the counties.

          5                 I mean, there was no objective

          6  principle I could see while they went one, two,

          7  three, four. They were driven to get to 75 percent,

          8  and they kind of went around to get there, to the

          9  extent that they were below that.

         10                 CHAIRPERSON JACKSON: And they're

         11  saying that -- are you saying or are they saying

         12  that they also used as part of one of the six, I

         13  guess categories, they use census data; is that

         14  correct?

         15                 DR. RAMSEY: That is in their report.

         16                 CHAIRPERSON JACKSON: It is in their

         17  report?

         18                 MR. NORTON: It is in their report.

         19  Precisely how they did this compilation is again

         20  shrouded in mystery, of who the available firms

         21  were.

         22                 They listed six agencies, they

         23  mentioned census, and then they said this list that

         24  they have. But there is no check on that, at least

         25  within this bare bones document. We don't know
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          2  what's in the appendix, which has not been provided.

          3                 CHAIRPERSON JACKSON: Okay. And, so,

          4  if you had the appendices, then you would be able to

          5  look at it a little further and hopefully determine

          6  something? I'm just asking the question.

          7                 DR. RAMSEY: Yes. That's possible,

          8  that the appendices might yield some more

          9  information. But I might note that in their

         10  description of the process that they used, they

         11  indicated, one, when they ranked their counties,

         12  there were some counties that were within the 75

         13  percent groupings which they did not include in

         14  their market area, and there were some outside that

         15  they did include.

         16                 What they did indicate, that they

         17  used census, one, to identify available businesses

         18  in what they defined as their market area. They said

         19  they also used the metropolitan statistical area to

         20  define those counties which they included. And thus,

         21  one might infer from that, because they made an

         22  election of certain counties that were in the

         23  metropolitan statistical area, then they leap-frog

         24  over others that were not in that area, but to the

         25  extent that you rely on census for your availability
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          2  number, you have to have a geographic area where the

          3  census reports the data.

          4                 So, once you get aligned and

          5  committed to census, then you have to make sure that

          6  you can get information for geographic areas from

          7  the census, and that may be the explanation for why

          8  they went into New Jersey for certain counties. They

          9  didn't go into Essex, and Essex had more dollars

         10  spent with Essex County businesses than Passaic,

         11  which they did include in their list.

         12                 So that it's hard to know, but they

         13  do indicate that the census was a factor in

         14  determining what the geographic area was going to

         15  include.

         16                 CHAIRPERSON JACKSON: Does then an

         17  analysis by you as a consultant or -- let me see

         18  reading and/or analysis of the MGT's report, does it

         19  raise in your mind either that the report is suspect

         20  and/or not as objective as one may feel it should

         21  be? If you have an opinion, and if you don't it's

         22  okay.

         23                 MR. NORTH: I prefer suspect rather

         24  than not objective.

         25                 If I had to choose which of those

                                                            193

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  characterizations, I would say it's suspect.

          3                 To answer it differently, I'd rather

          4  challenge their study in court rather than be a

          5  challenge against ours.

          6                 DR. RAMSEY: I would offer that it's

          7  not rigorous and rigor is absolutely essential.

          8                 CHAIRPERSON JACKSON: Would you

          9  classify or you determine your report a rigorous

         10  objective report?

         11                 DR. RAMSEY: It's a rigorous objective

         12  report.

         13                 CHAIRPERSON JACKSON: What is the

         14  normal time frame to do an objective report? A

         15  month, a week, six months? No, I'm serious.

         16                 DR. RAMSEY: Yes.

         17                 CHAIRPERSON JACKSON: Your report took

         18  how long?

         19                 DR. RAMSEY: Roughly a year. About 16

         20  months.

         21                 CHAIRPERSON JACKSON: And I think you

         22  said part of the reason for that is in a lot of

         23  jurisdictions you would normally have records, so

         24  you have total control. In this particular case you

         25  ascertained your records from the Mayor's Office of
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          2  Contracts, then put that information and then

          3  returned it back for them to ensure that before you

          4  get into all of the detail of your analysis, that

          5  the information was correct?

          6                 DR. RAMSEY: Correct.

          7                 CHAIRPERSON JACKSON: That process,

          8  was that part of why it took so long, if, in fact,

          9  it took so long, but to go back to my basic

         10  question; how long does an objective study take on

         11  the average?

         12                 DR. RAMSEY: It takes on the average a

         13  year to do it. And considering that there are more

         14  records in this study than any other than the State

         15  of Texas, which we are currently doing, a year plus

         16  was a very aggressive schedule for us.

         17                 CHAIRPERSON JACKSON: Sorry, Mr.

         18  Norton, do you want to comment?

         19                 MR. NORTON: She answered.

         20                 CHAIRPERSON JACKSON: Okay.

         21                 DR. RAMSEY: And I might note that it

         22  was labor-intensive to get the contract records

         23  comprehensive, but it was more labor-intensive to

         24  define the availability, because of the search to

         25  get a comprehensive set of lists, trying to get
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          2  those lists, and then when we got 50 different

          3  lists, that information had to all be put in a

          4  computerized format and it had to be verified and

          5  the businesses had to be surveyed.

          6                 So, compiling the availability list

          7  in every study that we have done is the most

          8  labor-intensive because we do not pay 350 to the US

          9  Census and get a run of all of the businesses that

         10  have filed tax returns, which doesn't answer the

         11  question.

         12                 CHAIRPERSON JACKSON: Overall, if you

         13  can answer this question, I'm trying to get an

         14  understanding.

         15                 DR. RAMSEY: Yes.

         16                 CHAIRPERSON JACKSON: Commissioner

         17  Walsh indicated he believes, in his response to my

         18  question how much did it cost, he said $25,000.

         19                 What is the average, if you know,

         20  cost of a disparity study? Now, you've done about 80

         21  of them, and there have been, you indicated, or Mr.

         22  Norton indicated, hundreds of them done since the

         23  Crosin case in 1989, what is the average cost of a

         24  disparity study? And I'm trying to get your response

         25  so I can analyze if, in fact, did MGT do a disparity
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          2  study, or did they do a review of a disparity study;

          3  and that's the difference.

          4                 DR. RAMSEY: Yes, it's very different.

          5                 CHAIRPERSON JACKSON: So, what is the

          6  average cost?

          7                 DR. RAMSEY: The average is about

          8  400,000. A small city which would have maybe 3-4,000

          9  contracts may spend somewhere around two, two-fifty.

         10  State of Texas on its last study spent a million

         11  dollars.

         12                 CHAIRPERSON JACKSON: When was that?

         13                 DR. RAMSEY: State of Texas study.

         14                 CHAIRPERSON JACKSON: Yes when was

         15  that? You said on the last study.

         16                 DR. RAMSEY: The last study, they

         17  didn't spend it on the current one, this one we're

         18  doing, but the previous study --

         19                 CHAIRPERSON JACKSON: How long ago was

         20  that?

         21                 DR. RAMSEY: Which was done about six

         22  years ago they spent a million dollars.

         23                 CHAIRPERSON JACKSON: They spent a

         24  million dollars six years ago.

         25                 DR. RAMSEY: And they have more
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          2  contract records than the City of New York.

          3                 CHAIRPERSON JACKSON: Then or now?

          4                 DR. RAMSEY: Now. I don't know what it

          5  was then.

          6                 CHAIRPERSON JACKSON: Okay.

          7                 DR. RAMSEY: So it really does take at

          8  least that amount of time.

          9                 CHAIRPERSON JACKSON: So, let me ask

         10  you a question. As far as when Commissioner Walsh

         11  responded as to how much money was spent, were you

         12  shocked?

         13                 DR. RAMSEY: Yes, I was. Yes. The

         14  answer is I was quite shocked. As a professional in

         15  this business, I was really quite shocked that any

         16  consultant would --

         17                 CHAIRPERSON JACKSON: I don't want you

         18  to speculate, but I know I have to move on, counsel,

         19  but I have to ask this question. If in fact a

         20  disparity study cost anywhere from a very small city

         21  a quarter of a million dollars, to a million

         22  dollars, with the average about $400,000, it appears

         23  as though they could not have done a disparity

         24  study, but maybe a review of a disparity study;

         25  would that assumption be correct?
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          2                 MR. NORTON: That would be a fair

          3  assumption.

          4                 I must observe, since I grew up in

          5  the same area and went to the same elementary

          6  school, I don't know whether Washington feared it

          7  was still open when you were coming along up on

          8  149th and Amsterdam.

          9                 CHAIRPERSON JACKSON: Yes.

         10                 MR. NORTON: That would have produced

         11  great laughter in Washington.

         12                 CHAIRPERSON JACKSON: Now, Mason

         13  Tillman Associates, how long have you been in

         14  business?

         15                 DR. RAMSEY: Since 1978.

         16                 CHAIRPERSON JACKSON: 1978.

         17                 DR. RAMSEY: Yes.

         18                 CHAIRPERSON JACKSON: And have you

         19  worked in any other City, county or state where

         20  another company was hired to either redo or analyze

         21  your disparity study?

         22                 DR. RAMSEY: The answer is no. I might

         23  note that we've been in a couple of places where

         24  that has occurred, but it has been the contractors

         25  preparing their -- plaintiffs, considering whether
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          2  they want to do a challenge where that has happened

          3  and they've used the witness that has been the

          4  expert in challenging cases.

          5                 But those are the only circumstances

          6  where we're aware that that has happened, but never

          7  has our client hired a consultant to review our work

          8  product.

          9                 CHAIRPERSON JACKSON: Have you

         10  reviewed MGT's study analysis?

         11                 DR. RAMSEY: Yes. I read the portion

         12  that was available. As noted earlier, we have not

         13  had a chance to read the appendices.

         14                 CHAIRPERSON JACKSON: Approximately

         15  how many pages was their report?

         16                 MR. NORTON: Thirty-five or so.

         17                 DR. RAMSEY: Yes. I think it was about

         18  35 pages.

         19                 CHAIRPERSON JACKSON: About 35?

         20                 DR. RAMSEY: Yes.

         21                 CHAIRPERSON JACKSON: And I don't

         22  know, I'm asking the question, how many pages was

         23  your report?

         24                 DR. RAMSEY: I think it's about 350,

         25  400 pages.
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          2                 CHAIRPERSON JACKSON: 350 to 400

          3  pages.

          4                 DR. RAMSEY: Yes.

          5                 CHAIRPERSON JACKSON: Is it

          6  coincidental that the second study reached the same

          7  conclusions about minorities and women being

          8  discriminated against as your study did? Do you have

          9  an opinion about that?

         10                 MR. NORTON: Well, given the fact that

         11  they didn't do much work, it would be hard for them

         12  to say that it didn't exist without doing that work.

         13                 CHAIRPERSON JACKSON: Can you speak

         14  into the mike, please?

         15                 MR. NORTON: Yes. I don't like sitting

         16  in judgment of our competitors, but the fact is they

         17  didn't do much of an analysis.

         18                 CHAIRPERSON JACKSON: Why do you say

         19  that? How could you say that?

         20                 MR. NORTON: For one reason. For

         21  $25,000, unless they were just donating time to the

         22  City, I don't know how they could do, dig out the

         23  information. What they were in essence doing is

         24  looking at our study and seeing whether or not there

         25  was some apparent flaw in it. And the only apparent
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          2  difference that I see is about the market area, and

          3  this proceeds from this anti-trust principal, which

          4  as I say is a graft that they make onto disparity

          5  study law.

          6                 CHAIRPERSON JACKSON: Now, your study

          7  was about how many pages you said? 350, 400?

          8                 MR. NORTON: It's about that thick

          9  (indicating), which is about two inches.

         10                 CHAIRPERSON JACKSON: And your

         11  conclusions that were reached in your study, how

         12  many pages, or how many pages of paragraph were your

         13  conclusion? Or did you have a conclusion as part of

         14  your report?

         15                 DR. RAMSEY: Yes, we did have a

         16  conclusion, and that's about 25 or 30 pages?

         17                 CHAIRPERSON JACKSON: Twenty-five or

         18  30 pages?

         19                 DR. RAMSEY: Yes.

         20                 CHAIRPERSON JACKSON: And did you look

         21  at, did you look at the MGT's? Did they have a

         22  conclusion in their report?

         23                 And if so, how many pages or

         24  paragraphs or sentences was in that conclusion?

         25                 MR. NORTON: Well, what was submitted
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          2  to us, which was the only thing we had the

          3  opportunity to see, one sentence.

          4                 CHAIRPERSON JACKSON: One sentence.

          5                 MR. NORTON: Or was it one paragraph?

          6  But it was again about --

          7                 DR. RAMSEY: Three lines.

          8                 CHAIRPERSON JACKSON: One paragraph.

          9  One sentence?

         10                 MR. NORTON: It may have been two

         11  sentences. They shouldn't have written that long and

         12  not make it two sentences.

         13                 CHAIRPERSON JACKSON: Well, I mean --

         14  well, I want to thank you for coming in. Do you have

         15  any closing remarks and we can move on to the next

         16  panel?

         17                 If you don't, you don't.

         18                 DR. RAMSEY: No, just to say thank you

         19  very much. We appreciate the opportunity to present

         20  our findings.

         21                 CHAIRPERSON JACKSON: Thank you very

         22  much.

         23                 Next we are going to hear from Quenia

         24  Abrew from the Hispanic Women's Chamber of Commerce

         25  and the New York Women's Chamber of Commerce;
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          2  Giraldo from the Queens Hispanic Chamber of

          3  Commerce; Frank Garcia, from the New York Statewide

          4  Coalition Hispanic Chamber of Commerce, and Alfred

          5  Plesaris (phonetic), the New York State Federation

          6  of Hispanic Chamber of Commerce.

          7                 Sergeant-At-Arms, please make sure

          8  that the tables are cleared and enough room for the

          9  four panelists to proceed.

         10                 Good afternoon. I apologize that the

         11  hearing is taking so long. I am here to hear your

         12  testimony and I plan to give you every opportunity

         13  to be heard. And so with that, I'm going to ask each

         14  one of you to introduce yourselves and identify what

         15  capacity and what organization you are representing,

         16  before we begin with the testimony, if you don't

         17  mind. It doesn't matter where you start.

         18                 MR. GARCIA: Okay, my name is Frank

         19  Garcia. I am president of Statewide Coalition of

         20  Hispanic Chambers. I was the former president of the

         21  Bronx Hispanic Chamber. I was the former president

         22  of the Bronx Hispanic Chamber for four years, and I

         23  own a business in the empowerment zone in the South

         24  Bronx, that is Millennium Recycle Toner. I sell to

         25  corporate America.
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          2                 CHAIRPERSON JACKSON: Okay, go ahead.

          3                 MR. GIRALDO: My name is Eduardo

          4  Giraldo. I am President of the Queens Hispanic

          5  Chamber of Commerce, and I'm chairman of the Board

          6  of the New York State Coalition of Hispanic Chamber

          7  of Commerce.

          8                 CHAIRPERSON JACKSON: Okay.

          9                 MS. ABREU: My name is Quenia Abreu,

         10  I'm the president of the Hispanic Women's Chamber of

         11  Commerce, also known as the New York Women's Chamber

         12  of Commerce, and I'm secretary of the Board of the

         13  New York Statewide Hispanic Chamber of Commerce.

         14                 CHAIRPERSON JACKSON: Okay.

         15                 MR. PLESARIS: Thank you. My name is

         16  Alfred Plesaris. I'm President of the New York State

         17  Federation of Hispanic Chambers of Commerce. It's a

         18  22-year-old organization representing over 27

         19  business associations.

         20                 I'm also co-chair of the Small

         21  Business Congress in New York City, and I'm also on

         22  the Board of the US Hispanic Chamber of Commerce,

         23  and I sit on the Mayor's Small Business Advisory

         24  Committee that Mr. Walsh referred to. I also sat on

         25  an advisory committee under the Dinkins and Koch
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          2  Administration, but not under the Giuliani

          3  Administration, which is the time frame that we're

          4  talking about in this hearing.

          5                 Thank you.

          6                 CHAIRPERSON JACKSON: Well, with that,

          7  if there's any particular order you wish to proceed,

          8  who will go first is up to you. I'm not going to

          9  make that decision.

         10                 MR. GARCIA: Okay. I'm going to start,

         11  and first I want to thank both of you for allowing

         12  the Hispanic community to have a voice in this

         13  hearing. This was very important to us.

         14                 To me it's kind of ironic that

         15  Martinez is not here and my other Hispanic brothers

         16  are not here, but you two are here. To me that means

         17  a lot to us. I want to start with that.

         18                 Second is, we're very concerned about

         19  the bill, because of the representation of Hispanics

         20  on there. We are very grateful to you, Sanders and

         21  to you Jackson, for making sure that this bill

         22  passes. I think we need to have this bill. We've

         23  just got to work more when it comes to the numbers.

         24                 I do want to address first very

         25  quickly, that what the Commissioner said about his

                                                            206

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  board, a lot of the people on that Board, I

          3  represent 15 Hispanic Chambers of Commerce. I was a

          4  former Chamber, I'm a business owner. I've tried to

          5  do business with certification. I was a former

          6  Chamber, I'm a business owner. I've tried to do

          7  business with certification. I'm still waiting for

          8  my certification after a year. I don't know if

          9  that's because I've challenged the Commissioner on

         10  issues about the Bronx Terminal Market and other

         11  issues. For me for him to talk that the

         12  certification is fair, I feel it's not.

         13                 I think that the City Council should

         14  have independent, each City Council should have a

         15  representative that it's not in there as a political

         16  thing for the Mayor to have his supporters. I

         17  really, really strongly, as a business owner, I'm

         18  not talking about president of the State Chamber, I

         19  think that you should have your representation. I

         20  think the Councilman, I forgot his name, Dr. Stewart

         21  was very clear, and we heard that today, and

         22  hopefully the Commissioner has, that you need to

         23  have your representation on that Board. Because

         24  Corporate America, I recommend that you have a board

         25  also and we're willing between Mark Oluck (phonetic)
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          2  and myself to help you form that to help you with

          3  this bill and to make sure it is passed in a timely

          4  manner.

          5                 We want to have equal rights on this

          6  bill. This bill to have four percent, in some cases

          7  you have no percent for Hispanics, is something that

          8  our members are very concerned about.

          9                 When I called Mr. Sanders on Friday,

         10  Chairman Sanders, he's very sensitive to the motion,

         11  that he wanted to make sure that people wasn't going

         12  to divide and conquer. I think that people in their

         13  administration, while other people have tried to

         14  divide and conquer our community, with trying for us

         15  to block the bill. We're not here to block the bill.

         16  I want to be very clear. We're here to support the

         17  bill, but we are here to make some changes that I

         18  think are important to the Hispanic business.

         19                 I want to have my chairman, Eduardo

         20  Giraldo to say his thing and then Quenia.

         21                 Okay, Quenia.

         22                 MS. ABREU: Okay, thank you.

         23                 First of all, I do want to

         24  congratulate you on working on this bill which is

         25  very, very important to our minority business
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          2  community, and specifically for our Hispanic

          3  business community.

          4                 There's two things that I want to do,

          5  one is to bring to the table some of the concerns

          6  that I have in representing my members, when it

          7  comes to this bill, which I think are very important

          8  and should be taken into consideration.

          9                 I find it ironic that this bill, it

         10  refers to the WMBE. In looking at the bill, I

         11  noticed that the only time that really women are

         12  mentioned is when it comes to, the percentage is

         13  allocated to the Caucasian women. So, I find that

         14  there's no representation. No percentages allocated

         15  whatsoever for minority women business owners. I

         16  don't know how you got to that conclusion, how you

         17  were able to allocate those percentages, but we

         18  would like to know, if it's possible.

         19                 And I know that the people that was

         20  sitting here before was talking about some, how they

         21  got to the study and how they came to some of the

         22  numbers that they did. I think one of the things was

         23  there was no, there was no activity from some of

         24  these groups, and, frankly, I think that that

         25  doesn't mean that there are no businesses that are
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          2  owned by Hispanic women business owners, or by

          3  African American women business owners, and the

          4  reality is that in taking that into consideration we

          5  should make for more provisions on this bill, not

          6  just allocate the percentages but make provisions to

          7  make sure that these women participate and get a

          8  fair share of our minority contracts if they're not

          9  doing it right now, which is the case.

         10                 I also would like to see in the bill

         11  provisions made for better outreach to our minority

         12  business owners, and specifically to our women and

         13  Hispanic business owners.

         14                 I would like to see the outreach done

         15  in different languages, to make sure that they do

         16  know about the contracts, which is not the case

         17  right now. Even the website of the Department of

         18  Business Services right now, I think it's only in

         19  one language, the information there, it's not

         20  available in different languages to our minority

         21  business owners.

         22                 CHAIRPERSON JACKSON: Even though the

         23  Commissioner said it was.

         24                 MS. ABREU: No, but it's not.

         25                 Also, I would like to advise that
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          2  incentives be available to Corporate America to some

          3  of the corporations, tax breaks, so they in turn can

          4  make contracts available to our minority business

          5  owners.

          6                 I know that there's tax breaks for

          7  corporations that are located in empowerment zones

          8  and empire state zones, as well as the HUB zones,

          9  and I think that's a wonderful thing, but I think it

         10  should also make available to corporations in other

         11  areas just to ensure the participation of our

         12  minority businesses.

         13                 This also should make provisions for

         14  ways of securing in an expediting payments for the

         15  minority contractors.

         16                 I know for a fact that it takes a

         17  very long time for payment to come through for

         18  minority contractors, and that could determine the

         19  success of these businesses. Sometimes they go

         20  bankrupt because they don't get the payment on time

         21  and they don't have enough cash flow to maintain

         22  their business and that's very, very important.

         23  Payments should be expedited and made in accurate

         24  time.

         25                 And just to end, I would like to
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          2  request permission to read a letter that we got from

          3  Linda Ireland, President of the Minority Purchasing

          4  Council of New York and New Jersey.

          5                 CHAIRPERSON JACKSON: Please, go

          6  ahead.

          7                 MR. GARCIA: Before I just want to --

          8  every minority business that is here, and there's a

          9  bunch of friends here, all of them have to get

         10  certified by the Minority Purchasing Council to sell

         11  to Corporate America. I sell to NBC and Hertz

         12  because of these programs, and they do billions and

         13  billions of dollars with minority businesses. Make

         14  sure of that. So, Linda just wanted to make sure

         15  that her testimony was here.

         16                 MS. ABREU:"As President of the New

         17  York & New Jersey Minority Supplier Development

         18  Council, I am deeply concerned on how the results of

         19  the New York City disparity study and pending

         20  legislation negatively impacts upon the constituents

         21  of this organization.

         22                 While I applaud the efforts of the

         23  City in attempting to discern which ethnic groups

         24  have been historically excluded from contractual

         25  opportunities in various service and commodity

                                                            212

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  areas, I do not feel that the pending legislation

          3  provides an accurate accounting of Hispanic groups.

          4                 Although this organization must

          5  adhere to our 501(c)(3) constraints, I encourage

          6  Council-certified suppliers that are affected to

          7  write and clearly express how this pending

          8  legislation would impact upon obtaining

          9  opportunities in New York City.

         10                 Please contact Joe Cochado,

         11  representative of The Council's Minority Business

         12  Enterprise Input Committee (MBEIC). Mr. Cochado has

         13  already contacted the City Council, and now needs to

         14  show that there is a unified force behind him as an

         15  affiliate of The Council. I also implore those

         16  Council-certified suppliers that are members of

         17  various Hispanic Chambers throughout the City to

         18  contact your peers and galvanize your effects there

         19  as well. There is a public hearing scheduled on

         20  Monday, October 17 and on October 24.

         21                 While I implore us all to show

         22  solidarity on this specific issue, I must also

         23  caution us to understand that the City has made a

         24  good faith effort in trying to rectify the

         25  inadequacies of all diverse businesses in obtaining
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          2  contacts. Hence, we must emphasize that the separate

          3  and distinct remedy put in place would result in

          4  deep and caustic divisions among New York City

          5  ethnic groups and, ultimately, the true unifying

          6  goal of the city will be destroyed."

          7                 Thank you very much.

          8                 CHAIRPERSON JACKSON: Will you submit

          9  a copy of that for the record, if you don't mind?

         10                 MS. ABREU: Yes.

         11                 CHAIRPERSON JACKSON: If you don't

         12  mind. Sergeant-At-Arms.

         13                 All right, thank you very much.

         14                 Okay, Eduardo.

         15                 MR. GIRALDO: Thank you.

         16                 We are very excited about this new

         17  law, we're excited about the disparity study. But

         18  it's something that we have to be -- today is a

         19  historical day because putting this new law into

         20  place, it will make sure that minorities here in New

         21  York City will be participating in what the City

         22  represents. The City represents the minorities, the

         23  African-Americans and Hispanics, and the Asians, and

         24  the vast majority will live here in the City. If we

         25  get those contracts, if we get those monies, that
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          2  money will be spent here in the City. It will help

          3  the City, help the schools, it will help everybody.

          4  Like Dr. Ramsey was saying, if we keep going down,

          5  the community is going to triple. That's what's

          6  going to happen if we help our communities. So,

          7  that's very important and we applaud you for that.

          8  And you've got all our support, but we've got to

          9  make sure that this law doesn't get challenged in

         10  court, because if we get challenged in court we're

         11  going to be three years from now we don't have

         12  nothing.

         13                 So, make sure that it's clear, that

         14  it's equal, and that's why we have all these points

         15  that we have developed today.

         16                 One thing that the bill we suggest to

         17  have, we talk about accountability today with

         18  Commissioner Walsh. We want to be able to see that

         19  accountability, every year that the Chamber of

         20  Commerce, the Federation, the Coalition, that we can

         21  see what kind of progress we're making in that

         22  respect. There is something that a lot of the

         23  agencies lack. When you asked them how many

         24  contracts they gave to Hispanics, they don't have no

         25  answers. Never had an answer so far.
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          2                 So, I know it's a lot of issues, but

          3  we're going to invest in the law.

          4                 The other part is, one huge part is

          5  called the PPB. The PPB means Procurement Policy

          6  Board. Now the Procurement Policy Board is an

          7  organization that also has to be represented. It has

          8  to be represented of the City, of the people that we

          9  live here, not people hand picked. And it's in a

         10  document that's like 300 pages long that an attorney

         11  needs to read it to understand it.

         12                 Now, in this procurement contract

         13  papers, the City tells how the contract gets

         14  allocated. So, they must be of the purpose of

         15  getting people certified, it's all good indeed they

         16  have 362, more than last year, but there are those

         17  people that are still not getting contracts because

         18  of the PPB, because the way these documents are

         19  written. The way it's handled, it's like only a

         20  handful of people it can get in contrast. I have a

         21  couple of examples --

         22                 CHAIRPERSON JACKSON: Before you move

         23  forward.

         24                 MR. GIRALDO: Okay.

         25                 CHAIRPERSON JACKSON: What I'm hearing
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          2  you saying is that the 362 minority and woman-owned

          3  businesses that are certified by SBS, that they are

          4  not still receiving contracts because they have to

          5  be approved by the PPB?

          6                 MR. GIRALDO: Probably. I'm not trying

          7  to say for sure.

          8                 CHAIRPERSON JACKSON: You're saying

          9  probably.

         10                 MR. GIRALDO: Probably.

         11                 We know a lot of small business

         12  owners, they are certified but they still never get

         13  a contract because of the procurement contract, the

         14  way they are written. And I have one example.

         15                 For instance, the procurement

         16  contract can be so unspecific. Let's say you are

         17  contracted for the City for the last 20 years, which

         18  a lot of them they've been there that long, and they

         19  renew automatically every three to five years, and

         20  this has to be revised. But let's say this cup,

         21  right? Which it could be all white. But back in that

         22  procurement contract you have to say it's two-toned.

         23  You can only buy from one source. That means you're

         24  letting these three people out of the bidding right

         25  there. So, that's really bad, that's discriminatory
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          2  in a sense. And it's all controlled by these board

          3  people, how they allocate these contracts.

          4                 So, it's not in your law. I think it

          5  should be addressed. You should be looking into it,

          6  and the Board should be representative of the

          7  people, you know, we represent in our communities.

          8  It's very disturbing.

          9                 We have people who want to bid in

         10  furniture, and we say, oh, because the procurement

         11  contract is set out for so many years ago, so even

         12  though it might be cheaper, you can't get in because

         13  they have this place in contracts. And if you look

         14  at them, the contracts, it's always the same people

         15  get the contract, so it's like monopoly, it goes

         16  around because of that PPB.

         17                 Let's see what else. Also part of the

         18  bill, when things are going to be out for bidding,

         19  it has to be more generic so it can be more

         20  inclusive, or can be more broad. The terminology has

         21  to be broadened in the spectrum of how the things

         22  are going to get done, so that way you allow more

         23  competition.

         24                 And the other one is, when all of

         25  these programs that are in place, I was talking to
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          2  the Jamaica Resource Center. You know, the

          3  African-Americans, they've been in this business for

          4  awhile, they have more expertise, they have business

          5  at different levels of contracting, you know, they

          6  are the 20 and 30 million, and some of them can

          7  reach really higher, but a lot of the Hispanic

          8  community, they're not. They're in the stages of

          9  just coming out of the ground, you know, sometimes

         10  we are walking through a business plan, to the whole

         11  process, you know. And we need to set up programs

         12  where we have like mentor programs where this

         13  business can go up to different levels of

         14  participation for more fairness. Because, you know,

         15  if you get a contract, let's say, one of the big

         16  construction contracts here in New York is a $50

         17  million contract, maybe a small contractor cannot do

         18  it, maybe he has the capability to do it, but if you

         19  don't teach them maybe how to get to that level,

         20  then you never reach that level. So, we've got to

         21  have programs where we can help these people move up

         22  the ladder of contracting.

         23                 In all fairness to say, we want the

         24  bill to pass. We want the support. The way it's

         25  written right now is too generic. I think it has to
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          2  be analyzed a little bit more, in the sense that to

          3  be more inclusive, to elevate our level

          4  participation. We have, one thing that concerned me

          5  today was technology for instance, or professionals

          6  that are Hispanic. We have architects, we have

          7  engineers, we have computer engineers and the bill

          8  has called for zero, where that has to be increased,

          9  but I think Alfred is going to touch that point.

         10                 Thank you so much, and I hope this

         11  bill goes through.

         12                 CHAIRPERSON JACKSON: Thank you for

         13  staying the course, I know that all four of you were

         14  probably here during the course of the entire

         15  hearing, and I think it's important to hear what

         16  everyone has to say. So, thank you for coming in and

         17  staying the course.

         18                 MR. PLESARIS: And I want to thank you

         19  too. You guys are stars. These are issues that are

         20  important to us and you stick it out, and, again, we

         21  support the bill, but there's some kinks we need to

         22  work on.

         23                 I just want to start by addressing

         24  some of the things Eduardo said. I think it's

         25  important that we deal with accountability, and I
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          2  think we need to tie this in somehow, the way Nydia

          3  Velazquez does with the Congress with the report

          4  card, get the Comptroller's Office involved in this,

          5  and I think if you can tie those things in there, we

          6  might have some more teeth in this bill.

          7                 Also, what he mentioned about

          8  subcontracting. We need incentives so that the

          9  smaller companies get some work, and I think this is

         10  where I have an issue with the bill. If we go to

         11  page ten of the bill that was given, a copy we gave

         12  out today for professional services for Hispanics

         13  under professional services subcontracts, most of

         14  our members are going to be going after

         15  subcontracts, so that's the issue here. They found

         16  no utilization found.

         17                 Now, I was here under the Giuliani

         18  Administration, like I said, we decided to opt out

         19  of a small business advisory committee, and we had

         20  one under Koch and we had one under Dinkins. The

         21  reason we did that was, we didn't think we were

         22  getting anywhere. We formed something called a Small

         23  Business Congress with Sung Soo Kim, Roy Hastig and

         24  others. So, it's hard for me to believe that

         25  Hispanics did well under Giuliani. And that's what
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          2  this is saying to me. And I just can't figure out

          3  how we came to that conclusion.

          4                 Now, I heard Dr. Ramsey say that

          5  subcontracts was a problem because the City didn't

          6  give them the actual information that they needed to

          7  determine who was willing and able. So, she went

          8  through a list of them, because who got it? That's

          9  the list. I can tell you, Hispanics didn't get it.

         10  We're not on that list.

         11                 The second list was who tried? They

         12  didn't bother to try because they knew they weren't

         13  going to get it.

         14                 The third category was reconstructing

         15  certified lists. Even under the Dinkins

         16  Administration, which made a real effort to recruit

         17  minority companies, this is a few years back,

         18  Hispanics for the most part weren't ready. You know,

         19  this has been a learning process now that we're

         20  getting companies that are getting certified. So,

         21  this goes back to the new people who now have gotten

         22  the capability, so they're not going to be on that

         23  list.

         24                 The fourth one was a list of a

         25  certified payroll. You're not going to be on that
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          2  list either.

          3                 And the last one, this is an

          4  interesting one. They had 100 organizations from

          5  which 50 responded to a survey. So, this is like

          6  anecdotal evidence. And basically from there you're

          7  going to determine who was willing and able. I'd

          8  like to see how many of those 50 organizations

          9  involve Hispanics. I'm pretty sure very few. So, if

         10  you look at it that way, we weren't willing and

         11  able, so really we didn't lose out on anything

         12  because we weren't ready, and if we weren't ready,

         13  then there is no reason for any kind of percentage

         14  going out, because there was no utilization found.

         15                 Now, I may be simplifying this, but

         16  that's what I think may have occurred here, and I

         17  think we need to look at that, because I just can't

         18  accept that Hispanics did so well under the Giuliani

         19  Administration that's no underutilization. I mean,

         20  that's like common sense, okay?

         21                 So, that's my main point. You know,

         22  we're usually fighting, on this one we're united,

         23  right? And you know, we're working with our members

         24  here. We've been working Jim here, the Dean, he's

         25  here. So, we're not going to get divided over this
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          2  issue. But I think, especially this particular

          3  category shows that something is wrong. I'm sorry,

          4  the attorney who left, because I wanted to say,

          5  well, you do have a challenge here. I think it's a

          6  question of not having had the information that you

          7  needed, and you had to go with what you had, because

          8  you had to finish the study. But if that's how they

          9  came to the conclusion of subcontracts -- and here's

         10  the definition of subcontracts, this is the key:

         11  Subcontracts is not limited to accounts, lawyers,

         12  doctors, computer programmers and consultants, and

         13  these are contracts under a million dollars, and

         14  that's really what we're going to be trying to do in

         15  business.

         16                 CHAIRPERSON JACKSON: What page are

         17  you reading from.

         18                 MR. PLESARIS: This is a different

         19  copy now of the bill.

         20                 CHAIRPERSON JACKSON: Okay.

         21                 MR. PLESARIS: And it's page five. But

         22  it's a definition of professional services. So, what

         23  we're discussing now is professional services

         24  subcontracts.

         25                 CHAIRPERSON JACKSON: Right.
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          2                 MR. PLESARIS: And that's really where

          3  I have an issue with this bill. Thank you.

          4                 MR. GARCIA: And to end this, we just

          5  got one more suggestion.

          6                 CHAIRPERSON JACKSON: Sure.

          7                 MR. GARCIA: Again, I own a business

          8  that recycles toners in the South Bronx. I work with

          9  Wildcat Academy. I create jobs for high-risk youth.

         10                 I do business, I just closed a

         11  million and a half contract with NBC and Telemundo.

         12  Because I was in an empowerment zone and HUB zone,

         13  corporations are doing that, making sure.

         14                 In your legislation, I don't see

         15  anything with HUB zone vendors, and empowerment

         16  zone, especially in your district, Mr. Jackson, I

         17  know there's an empowerment zone, and Sanders, in

         18  Queens is also your empowerment zone?

         19                 CHAIRPERSON SANDERS: Enterprise zone.

         20                 MR. GARCIA: Enterprise zone. But we

         21  should add that down in preference with those

         22  businesses in those areas, because I'm pretty sure

         23  the federal government will give you more money,

         24  SBA, to fund research and committees to help do

         25  that.
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          2                 The last thing I do recommend is that

          3  speaking to Louis Green, the head of Diveri NBC,

          4  Onclere from Bank of New York, who is the Senior

          5  Vice President, Jeannie Mannix from Colgate, all of

          6  them have said that they would love to be part of

          7  this process of the bill and help you have an

          8  independent committee of Fortune 500 company

          9  diversity directors that you -- they're doing

         10  billions and billions of dollars with minority

         11  businesses because we buy from them.

         12                 In the City of New York, we're giving

         13  our taxes, all we ask is the fair thing, this bill,

         14  when it comes to four percent, is not what we're

         15  looking at. Some, we're not getting anything.

         16                 So, some of my colleagues that are

         17  African American that are here, we do want this bill

         18  to pass, and, again, I'm going to say we're not

         19  going to let no one divide and conquer us. And all I

         20  want to say is thank you for hearing us out, and

         21  please utilize our groups. We're here. Even though

         22  the Commissioners sometimes don't, but I know you

         23  will.

         24                 Thank you.

         25                 CHAIRPERSON JACKSON: We want to thank
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          2  all of you for coming. Council Member Sanders may

          3  have some questions or comments.

          4                 Council Member Sanders.

          5                 COUNCIL MEMBER SANDERS: Just a few

          6  comments. I want to commend you for your incredible

          7  patience, if nothing else. Your ability to survive a

          8  billion words, and -- well, I'll be nice. I'll do

          9  the nice thing. And we started out in the trenches

         10  together. There is no sense that when the success is

         11  real close that we suddenly start falling apart,

         12  splitting, there's no sense in it.

         13                 Let me remind all of us of those

         14  great friends of freedom, the Supreme Court. And I

         15  use that in the most sarcastic fashion that I

         16  possibly can. The Supreme Court has said that you

         17  can have MWBE programs, provided that angels can

         18  dance on the head of a needle and that you could

         19  name every angel, and each one sing a different song

         20  but in harmony.

         21                 I'm exaggerating again to say how

         22  difficult it is to pass muster. It's a Supreme Court

         23  that is the first problem here.

         24                 It is not, it is certainly not us.

         25  They are going to step further, and they have said
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          2  the only way that you can have, in Crosin and in

          3  decisions after that, the only way that you can have

          4  an MWBE program is if you prove that there is a

          5  disparity, you have to prove that there is a

          6  problem, and that's why we, of course, had to do a

          7  very expensive study called "the disparity study."

          8  You had to prove there was a problem.

          9                 We managed to do one. There was a

         10  checking -- there was another one done also. They

         11  came with similar conclusions, my friends. Similar

         12  conclusions, and they were not driven by the same

         13  direction. Two different groups, two different

         14  mindsets, looking at a situation and coming up with

         15  very interesting ideas.

         16                 Now, let's take the concept of in

         17  some areas that it was said to be no

         18  under-utilization, in another area, four percent to

         19  this, I'm talking about the Latino community, of

         20  course.

         21                 Now, no underutilization has to do

         22  with what the studies felt was the availability, who

         23  is out there, which is returning to your question,

         24  sir. And a very worthy consideration that must be

         25  made. I believe I have a way around it in a moment,
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          2  if you bear with me.

          3                 First, it was saying that you had to

          4  have availability. Let us imagine in construction,

          5  based on availability, the Latino community should

          6  have had 24 percent. Let's just give it a number.

          7  And based on the study, it says that the Latino

          8  community was at 20 percent. Under those conditions,

          9  you will see the study calling for a four percent.

         10  It does not mean that that's your ceiling. In fact,

         11  all of this should be a floor, not a ceiling.

         12                 Meaning, that we shouldn't even start

         13  without talking about 24 percent. We've got to make

         14  you quote/unquote whole, lose more pins that way.

         15  You got my vote already. Except in his case, we give

         16  him whatever he wants. We got to make you whole.

         17  We've got, at the end of the day in another area you

         18  may be at ten, or should have been at 20, or on and

         19  on and on. That's where you see those numbers. Those

         20  numbers are not artificial numbers saying we only

         21  going to give them four, only going to give them

         22  five or whatever, it's saying based on the study

         23  itself, these studies, not just one study, two

         24  different studies, here is the minimum that they

         25  should be in.
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          2                 Now, we have to, we all have to make

          3  sure, and to their credit, the City, the Mayor's

          4  Office taking the same position, nobody right now is

          5  saying that that is a ceiling. No one is speaking of

          6  four percent and that's it.

          7                 There is an attempt to say that we've

          8  got to, first things first, get everybody to the

          9  beginning, to the where we should be to begin with.

         10                 So, it's certainly, again, a floor

         11  not a ceiling.

         12                 Now, one way that we can deal with

         13  this is that we have to periodically update this

         14  stuff.

         15                 This study that you have seen, that

         16  we all have seen, needs to be periodically updated.

         17  Meaning that as new information comes in, as new

         18  information comes forward, we can use those numbers

         19  and rearrange this whole stuff, that we are not

         20  carved in stone, that this is not the ten

         21  commandments for all times, no. Based on one reading

         22  at one point in time, this is where it was. And that

         23  all of us have an interest in having it periodically

         24  updated frequently. That way we don't have to wait

         25  ten years from now or any of this other stuff, no,
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          2  it may be done six months from now, a year from now,

          3  whatever is realistic. But you've got to really keep

          4  it in mind with that disparity study, otherwise your

          5  legal standing for even having any of this is gone.

          6                 That study can stand a Supreme Court

          7  scrutiny. If we just create numbers, if we just get

          8  up there and say everybody at 100 percent or 50

          9  percent or whatever, you just lost. That stuff is --

         10                 MR. GARCIA: Is that in the bill, or

         11  is that something you're proposing?

         12                 CHAIRPERSON SANDERS: Say again?

         13                 MR. GARCIA: Is that already in the

         14  bill?

         15                 CHAIRPERSON SANDERS: What, the

         16  recommendation?

         17                 MR. GARCIA: Yes.

         18                 CHAIRPERSON SANDERS: It's in the

         19  bill. It's actually in the bill.

         20                 CHAIRPERSON JACKSON: Every year the

         21  bill calls for a review and analysis of where things

         22  were and the year that passed. So, every year that

         23  should happen. And for the goal to be changed and

         24  reflected based on the review. I think it also says,

         25  after five years another disparity study should take
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          2  place.

          3                 CHAIRPERSON SANDERS: You see, that's

          4  the only way that you'll pass a Supreme Court

          5  muster. You've got to be current. You've got to have

          6  accurate numbers.

          7                 Anything after five years is so old

          8  that, you know, you'll just be kicked out. You're

          9  inviting yourself.

         10                 Now, on another issue, I have three

         11  more and then I'm done.

         12                 This bill only deals with government

         13  procurement in a certain area. It doesn't deal with

         14  private procurement. It doesn't deal with anything

         15  that we don't directly control.

         16                 So, while it is good that the private

         17  industry does these things, this bill does not

         18  address that. It's not aimed at those things.

         19                 If it has some residual effect and

         20  encourages them, this is great. But we'd rather deal

         21  with the stuff that we can control, otherwise it's

         22  very similar to me saying what people should do in

         23  Germany. I have no control over Germany. I'd rather

         24  have some control over the stuff that I can do. City

         25  government.
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          2                 The issue, you raised an issue of tax

          3  breaks and other incentives. It may be interesting

          4  to speak with some of our legal experts. I believe

          5  that much of this stuff has been ruled

          6  unconstitutional by the Supreme Court, and we need

          7  to look into it. We really have to tailor this thing

          8  very specific to the need.

          9                 My last point. There is a difference

         10  between legislation and regulation, as all of us

         11  know. The legislation will merely say a couple of

         12  things. The regulations that flow from that will say

         13  more. You think we wrote a lot in here? The

         14  regulations will make this look very concise. So,

         15  you will see much of what you're seeing, and let me

         16  lastly remind you that the City Council does fund,

         17  and the Mayor's Office for that matter, but the City

         18  Council funds many organizations that aides small

         19  businesses. And we put a lot of money into many of

         20  these organizations.

         21                 Now, should we target those with

         22  certain communities? That's more of a worthy

         23  conversation. So, I wanted to just share that with

         24  you, see if there is any feedback or questions. Any

         25  more concerns over that?
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          2                 MR. GARCIA: The only thing I wanted

          3  to answer back is, the reason why we put the

          4  corporations as an example is because the Fortune

          5  500 companies, I wouldn't be in business and hire

          6  kids, from both of your districts, believe it or

          7  not, could come on the train an hour to come to the

          8  South Bronx to work for me from Wildcat Academy if

          9  it wasn't because of Fortune 500 companies allow us

         10  to bid. I'd bid against African American brothers

         11  and Asian brothers. It is not just 15 percent

         12  Asians. The corporations are doing the right thing.

         13  Are all the corporations doing the right thing? We

         14  know that Snapple, you know the Administration gave

         15  Snapple a billion dollar contract or a million

         16  dollar contract, they don't have a diversity

         17  minority program. They are not buying from us. But

         18  Coca Cola is. Pepsi.

         19                 CHAIRPERSON SANDERS: They will. They

         20  will soon, God willing.

         21                 MS. ABREU: It wasn't them.

         22                 CHAIRPERSON SANDERS: Well, I

         23  appreciate those were some of the things. But the

         24  main thing is we continue to talk, that we continue

         25  to work on this and work religiously, if you wish,
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          2  and we're going to meet again very soon. I believe

          3  if I was a betting man, which I'm not, if I was a

          4  betting man I would bet that this week will not go

          5  by before I sit down with most of you folks, we come

          6  up with something that we all could live with and

          7  that's good for the City of New York.

          8                 CHAIRPERSON JACKSON: I want to thank

          9  you all for coming in and staying the course, and we

         10  appreciate it, and we look forward to working with

         11  you to try to resolve whatever issues and concerns

         12  there may be.

         13                 MR. GARCIA: Thank you.

         14                 CHAIRPERSON JACKSON: Thank you.

         15                 And next we're going to hear from

         16  Lloyd Douglas from Lloyd Douglas Consultant Company.

         17  James Heyliger from the Minority Business Leadership

         18  Council. Warren James, architect from the Latino

         19  Architects of New York. Lorena Robinson-Saed from

         20  Lorshell, Inc. (phonetic), Albert Abney from the

         21  York College. Please pull up a chair. I'm sorry that

         22  we're calling -- this is our last panel so we're

         23  just going to try to be flexible. And Mark Oluc from

         24  the Minority and Women Business Information Pack.

         25                 So, anybody else needs to be heard?
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          2  Please come forward, anybody that needs to be heard.

          3                 Okay, with that, I would like you to

          4  please identify yourself for the record, your

          5  position and your business or group that you're

          6  representing, starting with Jim Heyliger first. I'm

          7  the President of AMENY, Association of Minority

          8  Enterprises of New York, and the Co-Chair of the

          9  Minority Vendor Leadership Council.

         10                 CHAIRPERSON JACKSON: Okay, next

         11  please. No order. Please somebody take the mike.

         12                 MS. ROBINSON SAED: Lorena Robinson

         13  Saed (phonetic), Lorshell, Inc. (phonetic),

         14  construction management firm based in Manhattan, in

         15  Harlem.

         16                 CHAIRPERSON JACKSON: Based in

         17  Manhattan?

         18                 MS. ROBINSON SAED: In Harlem, sir. In

         19  your district.

         20                 CHAIRPERSON JACKSON: Okay, thank you.

         21                 MS. ROBINSON SAED: On 35th Street.

         22                 CHAIRPERSON JACKSON: Okay. Next,

         23  please.

         24                 MR. ABNEY: Albert Abney, with the

         25  Remanufacturing Center at York College, and also
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          2  former Commissioner, New York City Planning, and

          3  also businessman for many, many years in the

          4  remanufacturing business.

          5                 CHAIRPERSON JACKSON: Okay, thank you.

          6                 Next.

          7                 MR. DOUGLAS: Lloyd Douglas. President

          8  of Lloyd Douglas Consulting Company, a small

          9  minority certified consulting firm.

         10                 CHAIRPERSON JACKSON: Okay.

         11                 Jim.

         12                 MR. HEYLIGER: On behalf of Minority

         13  Business Leadership Council, and in support of

         14  minority and woman-owned businesses throughout our

         15  City, I make these talking points for you that may

         16  help clarify some things.

         17                 First, for those, and not necessarily

         18  for you, but so you do know of, it is a myth when

         19  people say that you cannot legislate such a program.

         20  We've discussed that at length today so we know that

         21  that's a given. We have more than 20 different

         22  cities that have MWBE legislation programs, so

         23  that's not the issue at all.

         24                 It also should be known for the fact

         25  that when people say there is not the capacity to
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          2  perform this work, that's also not true. Those who

          3  in the marketplace would like to say there is not a

          4  capacity have really not touched base with us.

          5                 The Port Authority, when it built its

          6  air train, they thought there was not a capacity,

          7  and we went out and showed them that there was a

          8  capacity. And if you look at the contractors that

          9  performed on that job, you will find out that more

         10  than 50 percent of them were not certified by any

         11  agency prior to them working on that contract.

         12                 What you need to understand is that

         13  certification does not necessarily lead to a

         14  contract.

         15                 I would dare say 60 percent of

         16  minority and women-owned businesses in this City who

         17  have been around for awhile are not certified,

         18  because certification, because of the Old Boys

         19  Network and the way procurement had been run,

         20  especially when Giuliani was in, it basically was a

         21  waste of time. You did better by having

         22  relationships with the private sector, so you can

         23  get work basically from them.

         24                 In addition, you may hear some in the

         25  union say that there is capacity does not exist, and
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          2  that is because their realm is small, and in fact,

          3  if we in fact made certification, one, more

          4  available, two, led to something like, you know,

          5  training for a job that doesn't exist, instead of

          6  training for a job that you can be directed to, more

          7  of our members would be certified.

          8                 And although people may think that

          9  I'm anti-union, I'm really not, because I have one

         10  son who is union, I have one son who is non-union,

         11  and listening to their battles, I surely believe

         12  that my union son got more benefits. As a matter of

         13  fact he's on the way to the hospital now for his

         14  daughter that fell down, okay?

         15                 I'd like to give you a few points

         16  that I think will be salient for you.

         17                 Death preservation for subcontracting

         18  plan to be prepared for the prime after submitting a

         19  bid proposal, the law does not specify when

         20  subcontracting plan should be submitted.

         21                 The Dormitory Authority, for example,

         22  will say that when you respond to a bid or RFP, you

         23  must put forth your subcontractor program at that

         24  point, and you must identify. That's the best way to

         25  be able to guarantee our participation. Not to do

                                                            239

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  that, like the Housing Authority will say, after you

          3  submit your bid and you're awarded, now you got to

          4  go find your minority contractor, that allows them

          5  to shop around, forces our people to bid against

          6  each other, almost to bankrupt price. So, you need

          7  to have that under consideration.

          8                 The addition of subcontracting plan

          9  should list the subcontractors in advance, but with

         10  the letter of intent to perform that service. That

         11  service should be identified, not simply the dollar

         12  amount that that person is going to participate in.

         13                 Failure to have the subcontractor in

         14  place prior to the award of the contract, not only

         15  leads to poor quality, but it leads to fraud. So you

         16  must be able to handle that.

         17                 A potential bidder on a contract bids

         18  based on the dollar amount of the sub that's going

         19  to be working with him. So, when you have a

         20  scenario, which the City is now doing, about

         21  bundling contracts, you force the primary bundler to

         22  go back to the Old Boys Network to put this out to

         23  ball game. Many of our contractors could be prime,

         24  if, in fact, we did not bundle contracts.

         25                 Given the financing situation for
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          2  minority and woman-owned businesses, you, in fact,

          3  will find it very difficult for us to participate on

          4  major contracts.

          5                 We do have contractors who can be

          6  worth over a million dollars. But the bulk of our

          7  contractors are between a half a mil and a mil.

          8                 Once you bundle them, you are now

          9  putting them out of the loop, because now they're

         10  part of a contract that they have to go as a sub

         11  almost to a sub. So, that's why you find that kind

         12  of a situation.

         13                 If you look at the project done by

         14  Tishman down at the World Trade Center, you will

         15  find that they bundle a lot of their contracts, and

         16  it was minuscule participation. So, therefore, if

         17  you look at the clean-up at the World Trade Center

         18  where they bundled contracts, it was zero

         19  participation.

         20                 Even though many of the contracts

         21  called for just really having trucks remove the

         22  dirt, but when you demand that you must start off

         23  with 20 trucks, then you automatically are putting

         24  the small guy out of business, which is ironic

         25  because some of the first people down at the site
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          2  for the emergency where our truck drivers are

          3  hauling off the debris.

          4                 Once Tully and the City decided that

          5  this was an emergency contract, all of it was shut

          6  down and then there was only three companies that

          7  did all of the hauling. One of those three companies

          8  was under federal indictment, and used his first

          9  paycheck of $21 million to pay off his charge.

         10                 So, it shows you basically what we're

         11  up against.

         12                 Let's talk about compliance. You have

         13  a situation, and one of the shortcomings of the

         14  Dinkins' program was that the ACCO officers, those

         15  procurement officers, those buyers, did not

         16  implement this program as he thought it was going to

         17  be implemented, and I always say that's one of the

         18  main reasons why he wasn't re-elected, because what

         19  was supposed to have been delivered that he had put

         20  on the table was not delivered.

         21                 Your attempt to deal with the issue

         22  of addressing that person who actually makes the

         23  call, because there are a certain amount of

         24  contracts you can pick up the phone and give out.

         25  You could become a millionaire working for the

                                                            242

          1  CONTRACTS AND ECONOMIC DEVELOPMENT

          2  Health and Hospitals Corporation if you take

          3  contracts below $10,000 -- if you can get two or

          4  three of them a week, and those are phone calls,

          5  those are made by Old Boys Network. Your position of

          6  reviewing every six months or every year and where a

          7  contract went to will put a stop to that, and that's

          8  critical. Those people have to be called and held

          9  accountable.

         10                 Now I don't know what the law says

         11  about incentives and tax rates and all of that. But

         12  it would seem to me that if an agency did more than

         13  its goal, and it received no cuts in its budget,

         14  there's always a go-around, or they received an

         15  increase in their budget, that OEO person becomes a

         16  hero inside that agency.

         17                 Every agency should have a

         18  utilization plan. That is to say, every agency right

         19  now knows what their main projects are going to be.

         20  They can within two to three months submit to the

         21  City Council the type of programs that they're going

         22  to have, their level, their funding level that

         23  they're going to have. They can also submit to them

         24  through contract specification how many contracts,

         25  whether or not they can be done and that can be
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          2  identified, and I think that needs to be done.

          3                 The other part that I would like to

          4  raise with my sisters and brothers from the Hispanic

          5  community, it's odd that is even in this given time

          6  and day people still seek to divide and conquer.

          7                 The black and Hispanic community went

          8  to the City Council before term limits and implored

          9  them to come up with money for a disparity study.

         10                 We went through the City Council

         11  together. And it's always been our intention that

         12  our respective communities needed the disparity

         13  study in order to justify the whole thing about a

         14  lack of a level playing field.

         15                 Our commitment to our sister and

         16  brothers, that as the Councilman said, we're not

         17  talking about a ceiling here, we're talking about a

         18  floor. We're talking about an equity position

         19  because unfortunately, in our respective families,

         20  women head too many of our households, so most of

         21  our households unfortunately are headed by

         22  African-American females and Hispanic females. If

         23  they are discriminated against as they are in the

         24  professional ranks, that's a double hit against our

         25  respective communities.
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          2                 What causes the problems of the 51

          3  percent unemployment in this town, is lack of a

          4  quality education and lack of opportunity for a job.

          5                 We can correct that, and it's up to

          6  you to do that. I believe this legislation could do

          7  it. I would, and I'm a not-for-profit, I'm not

          8  supposed to deal with politics, but I would like to

          9  see this come to a vote before the election for

         10  reasons that we think were more beneficial to us.

         11  And I thank you for this opportunity to make this

         12  presentation.

         13                 CHAIRPERSON JACKSON: Thank you.

         14                 And you can decide who would like to

         15  be next. Please.

         16                 MS. ROBINSON-SAED: Good afternoon,

         17  again. My name is Lorena Robinson-Saed. And I want

         18  to thank you for having the hearings. I thought they

         19  would go a little earlier, but I guess not.

         20                 I am not going to take up time to

         21  reiterate what my brother has said. Jim has touched

         22  on every point and I agree with him wholeheartedly,

         23  there is one point that he did not touch on, and it

         24  is included in the disparity study, and no one

         25  really has addressed it.
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          2                 Across the board, according to the

          3  disparity study by professionals that you guys hired

          4  who made it a point to identify zero participation

          5  for black female professionals across the board in

          6  every category of city contracts, and the bill that

          7  is proposed by the City Council specifically calls

          8  out for percentages for participation among female

          9  Caucasians in every category where they showed that

         10  there was a disparity.

         11                 So, my question to the Council, or my

         12  suggestion to the Council, is that you revisit the

         13  legislation, and you have somewhere in there an

         14  insurance that black female professionals have a

         15  participation that is greater than zero percent.

         16                 It will stand up on the Supreme

         17  Court, which is why Mason Tillman put it in the

         18  disparity study to begin with. I asked him.

         19                 Thank you.

         20                 CHAIRPERSON JACKSON: Thank you. Next.

         21                 MR. DOUGLAS: My name is Lloyd

         22  Douglas. I'm the owner of Lloyd Douglas Consulting

         23  Company, a small minority business firm. I am

         24  certified by the State, the City and the Port

         25  Authority, and have been designing and implementing
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          2  minority business programs for the past 20 years. We

          3  have developed an expertise in that area.

          4                 And like most of you here, most of us

          5  all in this room, I love New York. I love its

          6  energy, its drive, its people, its excitement, its

          7  challenge.

          8                 However, doing business in New York

          9  can be rough. Not because the means are not here and

         10  not because the need is not here, but in my humble

         11  opinion, because two major elements are not present

         12  in sufficient amount. One, there is not enough of a

         13  mechanism and a process to create opportunities.

         14                 Second, there has not been enough

         15  effective, highly motivated, committed, dedicated

         16  leadership over a sufficient period of time to make

         17  a significant difference.

         18                 This piece of legislation, as being

         19  proposed by you, our leaders, City Council leaders,

         20  has the potential to put a better mechanism in place

         21  within City government agencies.

         22                 We must change the way the things are

         23  being done. We must change the mindset inside and

         24  outside of government. Yes, we have to change

         25  attitudes. We have to educate a lot of good people
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          2  that blacks doing business in New York City is okay,

          3  that is normal, is expected, it's required, it's a

          4  necessity, it's good business. Blacks, Hispanics,

          5  Asians, all persons of color, male and female, doing

          6  business in New York is good for New York.

          7                 You have heard from a lot of very

          8  able professionals today, and they're more well

          9  versed in this area than I am, and they can help you

         10  structure the program. So, in interest of time, I'll

         11  just make a few recommendations.

         12                 The goal setting. It is very

         13  important that the Council legislation set goals for

         14  participation. There should be specific numerical

         15  goals for MBEs and separate goals for WBEs. An

         16  example of agencies you heard about today, the

         17  Dormitory Authority State of New York, 15 percent

         18  for MBEs, nine for WBEs, cume (phonetic) of 24.

         19                 The New York New Jersey Port

         20  Authority, 12 for MBES, five for WBEs, a cume

         21  (phonetic) of 17 percent.

         22                 In addition, both these agencies, by

         23  the way, have legal narrowly tailored set aside

         24  programs. You need to look into that a little bit,

         25  let the Council take a look at that.
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          2                 The New York City Department of

          3  Environmental Protection has 12 percent MBE, and

          4  five percent WBE on projects that are state funded.

          5                 By having numerical goals, a number

          6  of good things can result, not least of which is

          7  that you have a definitive measuring mechanism.

          8                 I recommend that the New York City

          9  program consider a combined goal of about 25 percent

         10  M and WBE participation, tailored according to the

         11  law.

         12                 Next, a training of the ACCOs. There

         13  should be a training module that should be designed

         14  and implemented that will make the ACCOs more

         15  proficient in doing their job. They should be

         16  trained and rewarded for being advocates for the

         17  MWBE community.

         18                 Next, streamlining the process. The

         19  package should be -- the process should be

         20  user-friendly. The process and the paperwork should

         21  be designed to make access easier, not become a

         22  burden and a barrier in and of itself.

         23                 Next, enforcement. The City needs an

         24  MWBE enforcement. An independent office for

         25  management, monitoring, investigating and enforcing
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          2  the rules of inclusion.

          3                 Next, the City Council itself should

          4  have its own MWBE advisory group. It should have its

          5  own group that would also be part of the means of

          6  communication, dialogue and feedback to the City

          7  Council.

          8                 Last, it is my belief that the

          9  process and the procedure should be designed and

         10  administered in such a way as to reduce barriers

         11  while increasing growth and productivity. The

         12  program should be viewed as another constructive

         13  method for growing the people and economy of New

         14  York City, effective minority-owned business

         15  inclusion program in New York City would add to the

         16  greatness of the City.

         17                 Thank you for allowing me this time

         18  to make my presentation.

         19                 If there is any information that you

         20  need me to expand on, elaborate on, I can do that at

         21  the request at your convenience.

         22                 Thank you.

         23                 CHAIRPERSON JACKSON: Thank you. Let

         24  me just say to all of you, and I know that I have

         25  one more witness to testify, I want to thank you for
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          2  staying the course. You are the last panel, last but

          3  not least, and everything you're saying is part of

          4  the record and we're just so glad that you have

          5  stayed the course.

          6                 I mean, you know that this hearing

          7  started a little bit after one, and it's after six

          8  now, so we've been going about five yours.

          9                 We are determined, James Sanders,

         10  Jr., and myself, to move forward with this

         11  legislation. There is a hearing scheduled for next

         12  week in order to hear any additional witnesses and

         13  to hopefully conclude.

         14                 So, with the last witness, please

         15  state your name again, and please move forward.

         16                 MR. ABNEY: Yes. My name is Albert

         17  Abney. And like I said, I was City Planning

         18  Commissioner, and we had some long sessions like

         19  this, too, half a day, for big box stores, 12 hours,

         20  half a day, and I was groomed for it. But what I'm

         21  here to talk about mainly is definitely that

         22  legislation needs to go into place. Because as a

         23  businessman, if I'm working on the assumption that

         24  I've got a contract, and the contract is good for,

         25  because it was put together by Executive Order, I'm
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          2  sorry, by Executive Order, and I get a contract and

          3  I'm working away and then they replace whoever is in

          4  charge, like you had mentioned, all of a sudden that

          5  contract dries up, I've already expanded my

          6  business, I've already put more money into it, I've

          7  went ahead with the idea that I'm going to be doing

          8  this contract for a few years, and the next person

          9  comes in and says this is over.

         10                 He's not only hurt my business, he's

         11  hurt my family, he's hurt everything. I'm out of

         12  business.

         13                 So, I would go ahead and say that

         14  legislation is the only way you can go to a bank and

         15  say give me $100,000 to expand my business, because

         16  a banker is going to look at the same thing, and

         17  says, well, this fellow by Executive Order might be

         18  gone next week, I'm not giving them anything. So,

         19  that eliminates me from bidding on a contract, where

         20  I know I'm never going to have a shot at getting a

         21  repeat on it.

         22                 Also, I'd like to bring something to

         23  the forefront here. It's a little different than

         24  what you've heard today, and I'm here representing

         25  the Remanufacturing Center at York College. What
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          2  we're doing is we're teaching people how to go into

          3  the remanufacturing business. It's a labor-intense

          4  business. The fellow Frank Garcia who was here, he's

          5  in the remanufacturing business of cartridge toners,

          6  it's a labor-intensive business, it's a $53 billion

          7  business. New York City has very little of that

          8  business being done here. I'd like to encourage New

          9  York City to add to their contracts, like I did in

         10  1987, I went down to Congressman Addabbo, Sr., and

         11  we sat there and we talked it over, and then the

         12  military decided that they would buy remanufactured

         13  goods. Well, what did they do? They saved themselves

         14  over half of what they were paying for it by buying

         15  remanufactured. They got quality like they would not

         16  believe because when you take something apart, you

         17  know what causes it to go bad. If it went bad early,

         18  you could fix it. So, the remanufactured goods are

         19  actually as good, in some cases better than new.

         20                 Why buy remanufactured goods? You

         21  save the ecology. The ecology says like this, here

         22  in New York City we have over, I would say 5 million

         23  people, and if everyone -- 8.2 million, it's even

         24  worse. If everyone decided today to get rid of their

         25  refrigerator and they put it out for the garbage
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          2  because they were going to buy some new

          3  refrigerators that were coming from overseas, what

          4  would our waste stream look like with 8 million new

          5  refrigerators on the street? You take those same

          6  refrigerators, you remanufacture them. You make them

          7  back like brand new.

          8                 In fact, like I said, some of them

          9  are even better than new. They take these

         10  refrigerators. Over here we might not want them

         11  because they don't have the place to get water out

         12  the door and all of that, but there are countries

         13  all through Asia, Africa, India, that would love to

         14  have those refrigerators.

         15                 So, what did we do? We took something

         16  that was supposed to be junk, we turned it into a

         17  product, we ship it overseas where they could use

         18  it, we make money on it and we have people working.

         19  It's a labor-intensive business. And I'd like every

         20  City contract to come out where applicable that it

         21  can be serviced with the remanufactured part. That

         22  will save the City a lot of money and a lot of

         23  waste.

         24                 Now, that's as far as like with the

         25  remanufacturing. I left. I gave you some reading
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          2  points over there. I didn't say everything in it

          3  because I'm trying to attract you to come out to the

          4  school and take a look at what we're doing. And now,

          5  as a minority, it's very difficult to sell, even

          6  though we got the bill passed with the government,

          7  to sell to the government, because of the restraints

          8  and the different things they need.

          9                 So, what are we doing over at the

         10  college, thanks to Vivian E. Cook? We are training

         11  people to be brokers of remanufactured goods, so

         12  they can fill out the forms, the forms being as much

         13  as some cases three, two inches thick, and be able

         14  to deal with the government as brokers. So, the

         15  little man, the minority vendor who cannot afford to

         16  hire somebody on a regular basis to fill out all

         17  this paperwork, they can take part in these

         18  contracts and we will train them right there to

         19  college on how to do it, open to anyone in the City,

         20  they come right down to continuing education.

         21                 And with that, I think I covered most

         22  of it.

         23                 Oh, 100 percent behind the bill. And

         24  one fellow made a point that's very true. All of a

         25  sudden we'll see contracts coming out that that cup
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          2  has to be two-toned and it has to be made on

          3  whatever corner the person is making it, where it

          4  makes it impossible for us to do business with them.

          5  I've seen that after we got that bill passed where

          6  it came up with remanufactured goods. The State also

          7  has a bill, they have it where they do put

          8  occasionally remanufactured goods, and I just showed

          9  one of my remanufacturers a bill, I mean a quote

         10  which totaled out to $900,000, for remanufactured

         11  parts for the State. Now, you figure they're paying

         12  one-third less than new, so it gives you an idea how

         13  much the State has saved by buying remanufactured

         14  goods, and I think the City should take advantage of

         15  it too.

         16                 Okay, thank you very much.

         17                 CHAIRPERSON JACKSON: Thank you.

         18                 Council Member Sanders.

         19                 CHAIRPERSON SANDERS: Thank you, sir.

         20                 I would say to Mr. Abney that the

         21  City is actually, especially the City Council, a

         22  leader in going green, and part of green, of course,

         23  is remanufacturing.

         24                 A couple of loose points and then I'm

         25  through. This is a long session, and a very worthy
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          2  session, a long one but a worthy one. I've done

          3  longer. I've done a nine-hour session on Atlantic

          4  Yards, some of you remember that one. A 15-hour

          5  session on the West Side, so long does not

          6  necessarily mean good. I've done good sessions that

          7  are over in an hour. So, we've got to find some

          8  middle ground.

          9                 But I do have a couple of thank yous

         10  that I want to do. I really want to thank the

         11  minority business community for giving me an

         12  education, especially the MBLC, Minority Business

         13  Leadership Council, for giving me an education for

         14  taking a young, you may argue, stray Councilman,

         15  back in 2001 and giving a long education as to why

         16  we need these things.

         17                 I know that you perhaps thought you

         18  were speaking to the wind, but it has got us to

         19  where we are now, and it enabled me to deal with

         20  these points and to understand them so well that I

         21  can't be just easily shook from them, and it is

         22  because of your long education of me, how you really

         23  sat down with me and educated me.

         24                 What a great day we have. What a

         25  great day we've had. What a great day we are in,
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          2  where we're arguing over good versus great.

          3                 The Mayor, the stuff that the Mayor

          4  is coming up is good. What we're coming up with is

          5  great. Now, what a great day that is, because we

          6  usually are forced to argue bad versus worse. Do we

          7  take one thing of rat poisoning, or do we take two

          8  things of rat poison? The conversation has changed,

          9  my friends, and it needs to be recognized.

         10                 We will continue to work together.

         11  This is not finished. We will continue to work

         12  together until we get a document that all of us can

         13  feel good about.

         14                 This is a moment that we can correct

         15  some historical wrongs, and we should take it. We

         16  should move with all due speed. And if we could find

         17  a way to speak of the different women that are out

         18  there, black women, Latina women, let's do so. Let's

         19  find whatever is constitutional and what we can do

         20  to make sure that at the end of this one that we

         21  leave nobody behind. And everybody is up at the even

         22  playing field, the starting line where we all wanted

         23  to be years ago, and then everybody can compete, and

         24  their race, their gender will be no more important

         25  than the color of their eyes.
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          2                 And that's what we're talking about.

          3  And those, again, I believe are American values.

          4  Values that say that if you have the guts and the

          5  determination, the skills and the talent, you get up

          6  early and you go to bed late, that you should have a

          7  right to every single thing that anybody else has.

          8  And we're actually saying that we need to make

          9  America be America for everybody. And we may have

         10  trouble making that happen, but we certainly can

         11  make sure that New York City is New York City for

         12  everyone.

         13                 I, of course, want to thank you for

         14  your vision. Mr. Abney, you snuck in your vision

         15  there. I should have ruled you out of order, but I

         16  was too spellbound. I just saw your painting of a

         17  picture.

         18                 But I do want to thank my staff also.

         19  We put in a lot of hours on this journey,

         20  incomparable hours that a lot of blood, sweat and

         21  tears here. My chief of staff standing in the

         22  doorway holding the building there. I really want to

         23  thank everybody who has -- we've lost a couple in

         24  the journey. Beverly Reid, my counsel, we burnt out

         25  so many, but I'm very grateful for everybody who is
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          2  able to participate. A special thanks again to Bob

          3  Newman, who is around here somewhere, probably in

          4  the back sleeping, trying to get some sleep. I know

          5  he hasn't gotten sleep for the last 48 hours or so.

          6  That means you're working him too easy. Only 48

          7  hours without sleep? What kind of talk is that?

          8                 Thank you to everyone. Yes, Ms.

          9  Corine, I thank you kindly for your efforts and the

         10  incredible energy that you have put here.

         11                 I would be remiss if I did not thank

         12  Medgar Evers, who was a silent partner in this

         13  business today. But their work screened that they

         14  were able to get it this far speaks that Medgar

         15  Evers has done what, they've lived up to their name,

         16  and that's all that you can say that you take a

         17  historical name and that you don't insult it, that

         18  you live up to it, and I believe that Medgar Evers

         19  had done that.

         20                 I also, again, want to thank the

         21  Mayor's Office. You've opened every door that we

         22  spoke of. Now, my friends, we're close to the finish

         23  line. Let us continue to hold hands and cross the

         24  line. Let's not get this close to the edge and then

         25  start having difficulties. We can see it from here.
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          2  Let's walk over together. We started out together,

          3  we did right together, now let's walk over the edge

          4  here together.

          5                 And the Economic Development

          6  Committee has succeeded in its historical mission.

          7  We are now working with the Contract Committee

          8  directly. We've always worked with them, but they

          9  were kind enough to allow us to be the tip of the

         10  spear for a little bit. Now we'd rather be just the

         11  spear itself, and we'd like the Contracts Committee

         12  to be the tip of the spear on this one, that way we

         13  will continue to stay sharp on this issue. So, I

         14  really want to thank Council Member Robert Jackson,

         15  the Chair of the Contract Committee for raring at

         16  the bit and being ready to go, and the finish line

         17  is within sight. Now it is your job, sir, to grab

         18  everybody's hand and to make sure that we all get

         19  there together.

         20                 This time New York City can do these

         21  things.

         22                 I want to thank everyone. And all the

         23  people that I have not named, please forgive me for

         24  not naming you. Thank you anyway, and to everyone on

         25  TV land, the same.
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          2                 Council Member Jackson, thank you,

          3  again. Thank you. It's been a pleasure working with

          4  you.

          5                 CHAIRPERSON JACKSON: Thank you,

          6  Council Member Sanders. It's been a journey, and the

          7  journey is not over yet, as you indicated. We have

          8  what we hope to be, hope to be, the final hearing is

          9  scheduled next, I think the 24th, one week from

         10  today. Today is the 17th, 24, the 24th at 1:00 p.m.,

         11  where we plan to hear any additional witnesses and

         12  to hopefully at that time vote this bill out.

         13                 In the timeframe thereafter, it will

         14  then go from the Committee to the full Council, and

         15  then to the Mayor for signature. And if the Mayor

         16  vetoes it, it comes back to the City Council.

         17                 We are hoping that the timeframe for

         18  this legislation will be done before the term of

         19  this City Council ends, which is December 31st of

         20  2005.

         21                 That's what we hope and envision the

         22  timeframe for this legislation.

         23                 But let me just say this: I thank all

         24  of you for coming in and participating and for

         25  staying the course. And I'm going to end by reading,
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          2  this is my feeling also, and I would assume the

          3  feeling of all of the members of the City Council,

          4  especially the City Council's Black, Latino and

          5  Asian Caucus, by reading Lloyd Douglas's closing

          6  statement on page five.

          7                 That "The New York City Minority and

          8  Woman-Owned Business Program, process and

          9  procedures, should be designed and administered as a

         10  positive means of reducing barriers while increasing

         11  growth and productivity.

         12                 The program should be viewed as

         13  another constructive method for growing the people

         14  and the economy of New York City.

         15                 An effective Minority and Women

         16  Business Inclusion Program in New York City will

         17  only add to the greatness of New York and its

         18  history."

         19                 Enough said. With this, this meeting

         20  is now adjourned.

         21                 (Hearing concluded at 6:45 p.m.)

         22
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