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I.
INTRODUCTION


On Tuesday, October 27, 2009, the Committee on Consumer Affairs, chaired by Council Member Leroy G. Comrie, Jr., will conduct its second hearing on Proposed Introductory Bill 1070-A (“Intro. 1070-A”), a Local Law to amend the administrative code of the city of New York, in relation to distressed property consultants.   The committee held its first hearing on this bill on October 6, 2009.  Those invited to testify at the first hearing included the Department of Consumer Affairs, the Center for New York City Neighborhoods, the Department of Housing Preservation and Development, housing advocacy groups, community development groups, and other interested parties. 

II.
BACKGROUND
The city has followed the nation’s trend in experiencing a significant increase in the number of foreclosures since 2005.  Last year, there were 12,959 foreclosure actions initiated in New York City
 and 3,764 buildings were foreclosed upon.
 In its most recent Monthly Foreclosure Report, Propertyshark.com reported that there were 318 new foreclosure auctions scheduled in New York City this past July.
 Though this number represented an 8 percent decrease from the previous month and a 7 percent decrease from July 2008,
 63 percent of those foreclosures were concentrated in the borough of Queens, with the neighborhoods of Jamaica, South Jamaica, Hollis and St. Albans accounting for over 28 percent of the foreclosures in that county.
 

Many homeowners who obtained adjustable-rate and subprime mortgages during better economic times are now finding themselves in difficult situations as their interest rates have ballooned beyond a manageable point and their mortgages have exceeded the actual property value of their homes.
 Those on the brink of foreclosure frequently seek to modify the terms of their home loans in order to stave off foreclosure and may need assistance to successfully file a loan modification. 
 Foreclosure assistance organizations may attempt to ease a borrower’s burden by negotiating such adjustments with lenders as lowered interest rates, smaller monthly payments and reductions in the remaining principal, or by changing an adjustable rate mortgage into a fixed one.
 Fortunately for those who are already experiencing financial hardship, loan modification assistance from a non-profit is usually free.
 The Center for NYC Neighborhoods, for example, maintains a network of foreclosure counseling agencies that provide free assistance to homeowners, which has helped over a thousand borrowers since July 2008.
 Unfortunately, while the non-profit agencies provide a valuable service to homeowners at risk of foreclosure, the country’s worsening economic crisis combined with the small pool of lawyers who specialize in foreclosure proceedings and are able to provide pro bono assistance has forced many agencies to begin turning away more individuals than they accept.
  A lack of access to, or awareness of, free services combined with anxiety over the prospect of losing one’s home, may cause many people to seek out other, potentially less desirable and more costly, alternatives.  

For-profit loan modification firms, also known as distressed property consultants, emerged in recent years to capitalize on this increasing need for assistance. Unlike non-profit agencies, whose services are often offered for free, these corporations often charge a fee of between 1 and 1.5 percent of the total mortgage.
 These for-profit firms often find their clientele through local foreclosure filings, which are a matter of public record.
 By targeting borrowers in dire straits, critics say, these for-profit organizations are exploiting a population that already believes its options are limited.
 Many of these distressed property consultants also misleadingly present their brand in a way that suggests that they are endorsed by the government, going so far as to use names and website designs that closely mimic legitimate government and non-profit service providers.
 Some have even produced letters that appear to have originated from the mortgagee’s bank.
 In addition to their questionable business practices, for-profit distressed property consultants are frequently criticized for their failure to produce any tangible results, leading to worsening circumstances for a homeowner like the loss of valuable time and the worsening of his or her debt.
 
These shortcomings have not escaped the government’s attention. One New York-based firm, AmericMod, is currently the subject of lawsuit brought on by New York Attorney General Andrew Cuomo for illegally charging upfront fees and for falsely claiming a 90 to 100 percent success rate in mortgage modification.
 The Federal Deposit Insurance Corporation has also drawn attention to loan modification agencies, claiming that they are often expensive and ineffective scams.

State and Federal Legislation 


Heightened awareness of the dangers of unscrupulous for-profit foreclosure prevention schemes have led numerous states to enact to legislation regulating the activities of those who charge homeowners for foreclosure prevention assistance. Twenty-four states have passed legislation regulating distressed property consultants in the past two years,
 including many of the states with the highest rates of foreclosures such as California,
 Florida,
 Nevada,
 and New York.
  Additionally, at least seven additional states are currently considering such legislation, including Arizona,
 Texas,
 and New Jersey.
  Generally, state laws regulating foreclosure consultants mandate written contracts with specific disclosure language, create a period a time during which homeowners may cancel such contracts, and prohibit consultants from accepting money prior to performance.   California also requires that foreclosure consultants register with the state and obtain a surety bond prior to doing business.
 


In September 2008, Governor Paterson enacted New York’s distressed property consultant law, prohibiting consultants from: i) performing services without a fully executed, written contract with a homeowner; ii) accepting payment prior to completing services; iii) taking power of attorney from a homeowner; iv) retaining any original document related to the property at issue; and v) inducing homeowners to sign a contract that does not comply with the new law.  Furthermore, the law mandates specific language that all distressed property consulting contracts must contain, including language informing homeowners that they may cancel the contract within five days of execution with no penalty and that they should consider consulting an attorney or government approved housing counselor prior to signing such a contract.
 


Federal legislation regulating distressed property consultants was introduced in the Senate and House in early 2009 and referred to committee.  Similar to existing state laws, the Foreclosure Rescue Fraud Act of 2009 would mandate written contracts and prohibit foreclosure consultants from accepting payment prior to rendering services, taking power of attorney from homeowners, and acquiring any interest in the property at issue.   Additionally, a loan servicer would be required to inform a homeowner about the dangers of fraudulent foreclosure activities and advise him or her to contact a government approved housing counselor once the homeowner has missed two consecutive mortgage payments and is at risk for foreclosure.  Violation of the law would be considered a deceptive trade practice and would be enforced by the Federal Trade Commission.

III. 
PROPOSED LEGISLATION 

Proposed Introductory Bill 1070-A


Proposed Intro. 1070-A seeks to supplement existing state legislation pertaining to distressed property consultants by regulating their advertising.  Under the proposed legislation, a distressed property consultant would be defined as a person who offers services to a homeowner and represents he or she can prevent, stop, or postpone a foreclosure, by, for example, receiving a forbearance on an outstanding home loan, renegotiating or refinancing the terms of any home loan, providing assistance or information regarding a foreclosure complaint and process, and/or repairing a homeowner’s credit related to a foreclosure proceeding or tax sale.  A distressed home loan is one that is in danger of being foreclosed due to a homeowner’s default under the terms of his or her mortgage.  For the purposes of this legislation, certain persons and entities would be explicitly exempted from regulation, including attorneys, mortgagors or persons who hold obligations secured by a lien on the foreclosed property when performing services in connection with such obligations, as well as banks, HUD mortgagees and their agents, judgment creditors of the homeowner, licensed title insurers, licensed mortgage brokers, and not-for-profit organizations.  Each of these definitions and exemptions mirrors the definitions in the state distressed property consultants law.  


Intro. 1070-A would mandate that every distressed property consultant who advertises his or her services must disclose in such advertisements that pursuant to state law that a distressed property consultant is prohibited from i) performing services without a written, fully executed contract, ii) accepting payment before the completion of such services, iii) taking power of attorney from a homeowner and iv) retaining any original document related to the distressed home loan.   Additionally, the amended version adds a requirement that advertisements must state that hiring a consultant does not stop the foreclosure process and that a consultant cannot guarantee any particular result.   For consultants with existing city contracts for advertising space, the disclosure requirements would only be applicable at the time of renewal of the contract.  

The amended version of the bill removes the requirement that advertisements include a statement that a homeowner may call 311 to lodge a complaint against a distressed property consultant or to obtain additional information pertaining to foreclosure prevention and assistance.  This decision was made based on testimony received at the first hearing expressing the concern that mentioning 311 in advertising may give the false impression that a consultant is affiliated with or endorsed by the City.

All violations of the law would be returnable to the Department of Consumer Affairs administrative tribunal, which could impose penalties of between $2500 and $5000 for each violation.  The amended version of the bill also removes the requirement that DCA post the names of violators on their website due to the concern raised at the first hearing that publishing bad actors may give the false impression that a company not listed on the website is complying with all applicable laws.  

Int. No. 1070-A

By Council Members Sanders Jr., Comrie, Gerson, Nelson and White.

..Title

A Local Law

To amend the administrative code of the city of New York, in relation to distressed property consultants  

..Body

Be it enacted by the Council as follows:

Section 1.  Legislative Findings.  


The country is currently in the midst of a foreclosure crisis, with thousands of homes being foreclosed upon monthly.  Foreclosures in New York City increased steadily throughout 2008, with the highest rates of foreclosure in the Bronx, Queens and Staten Island.  Increasing rates of foreclosures and defaults on home loans created an industry of  distressed property consultants, or individuals who market themselves as uniquely able to help homeowners negotiate with their lenders.  The Council finds that unfortunately, homeowners already in precarious situations find themselves in even worse positions as unscrupulous consultants take their money and do nothing on their behalf.  In an effort to combat the perceived wide-spread fraud in this industry, New York State enacted a law in August 2008 that prohibited distressed property consultants from collecting any funds prior to rendering services or taking power of attorney from a homeowner and mandated the parties enter into a fully executed, written contract prior to rendering services.  Additionally, consultants are required to notify potential clients that they should consider consulting an independent attorney or government-approved housing counselor prior to signing any documents pertaining to their home and must provide the homeowner with information about how to locate a government-approved housing counselor.  


The Council finds that while the state law seeks to prevent fraud by unscrupulous distressed property consultants, distressed property consultants continue to solicit business in communities with high foreclosure rates throughout the City.   Many local non-profits offer foreclosure prevention or loan modification services for free, but as long as for-profit distressed property consultants exist, it behooves City residents to be aware of the legal constraints placed on consultants under state law.  Therefore, the Council finds it necessary to mandate disclosure requirements in advertisements placed by distressed property consultants.  These disclosures will ensure New York City residents are aware of their rights when paying for distressed property consulting services.    

§2.  Subchapter 5 of Chapter 5 of title 20 of the administrative code of the City of New York is amended by adding a new section 20-723.3 to read as follows:

§ 20-723.3 Disclosure Requirements for Distressed Property Consultants.  a. Definitions.  For the purposes of this section the following terms shall have the following meanings:

1. “Consulting services” means services promised by a distressed property consultant to a homeowner, including but not limited to services that the consultant represents will help to achieve any of the following:


i.  An action to stop, enjoin, delay, set aside, annul, stay or postpone a foreclosure filing, a foreclosure sale or the loss of a home for nonpayment of taxes; 


ii. A forbearance from any servicer, beneficiary or mortgagee or relief with respect to the potential loss of the home for nonpayment of taxes; 


iii.  The exercise of a right of reinstatement or similar right by the homeowner as  provided in the mortgage documents or any law or the refinancing of a distressed home loan; 


iv.  Any extension of the period within which the homeowner may reinstate or otherwise restore his or her rights with respect to the property; 


v.  A waiver of an acceleration clause contained in any promissory note or contract secured by a mortgage on a property in foreclosure; 


vi.  A loan or advance of funds; 


vii.  Assistance to the homeowner in answering or responding to a summons and complaint, or otherwise providing information regarding the foreclosure complaint and process; 


viii.  The avoidance or amelioration of the impairment of the homeowner’s credit resulting from the commencement of a foreclosure proceeding or tax sale; 


ix. The saving of the homeowner’s property from foreclosure or loss for non-payment of taxes; or 


x. Any other action as may be deemed subject to section 265-b of the New York state general business law.  

2.  “Distressed home loan” means a home loan that is in danger of being foreclosed because the homeowner has one or more defaults under the mortgage that entitles the lender to accelerate full payment of the mortgage and repossess the property, or a home loan where the lender has commenced a foreclosure action.  For purposes of this paragraph, a “home loan’ is a loan in which the debt is incurred by the homeowner, or shareholder in a cooperative corporation, primarily for personal, family, or household purposes, and the loan is secured by a mortgage or deed of trust on property, or in the case of a cooperative by a security agreement in shares in a corporation, upon which there is located or there is to be located a structure or structures intended principally for occupancy of from one to four families, which is or will be occupied by the homeowner as the homeowner’s principal dwelling.

3. “Distressed property consultant” means an individual or corporation, partnership, limited liability company or other business entity that, directly or indirectly, solicits or undertakes employment to provide consulting services to a homeowner for compensation or promise of compensation with respect to a distressed home loan or a potential loss of the home for nonpayment of taxes, or any individual or business entity considered a distressed property consultant for purposes of New York state real property law section 265-b.  A distressed property consultant does not include the following:


i.  An attorney admitted to practice in the State of New York; 


ii.  A person or entity who holds or is owed an obligation secured by a lien on any property in foreclosure while the person or entity performs services in connection with the obligation or lien; 


iii.  A bank, trust company, private banker, bank holding company, savings bank, savings and loan association, thrift holding company, credit union or insurance company organized under the laws of this state, another state or the United States, or a subsidiary or affiliate of such entity or a foreign banking corporation licensed by the superintendent of banks or the comptroller of the currency; 


iv. A federal Department of Housing and Urban Development approved mortgagee and any subsidiary or affiliate of such mortgagee, and any agent or employee of these persons while engaged in the business of such mortgagee; 


v. A judgment creditor of the homeowner, if the judgment creditor’s claim accrues before the written notice of foreclosure sale is sent; 


vi. A title insurer authorized to do business in this state, while performing title insurance and settlement services; 


vii. A person licensed as a mortgage banker or registered as a mortgage broker or registered as a mortgage loan servicer as defined in article 12-d of the New York state banking law; 


viii. A bona fide not-for-profit organization that offers counseling or advice to homeowners in foreclosure or loan default; or 


ix. A person or entity that the superintendent of banks has determined is not subject to section 265-b of the New York state real property law.  


4. “Homeowner” means a natural person who is the mortgagor with respect to a distressed home loan or who is in danger of losing a home for nonpayment of taxes.  


5. "Unit of advertising space" means any real property, space, facility or instrumentality, or any portion thereof, owned or operated by the city of New York, or which is located or operates on real property owned or operated by the city of New York, and which is the subject of the same contract, lease, rental agreement, franchise, revocable consent, concession or other similar written agreement with the city of New York which allows the placement or display of advertisements, but not including any real property, space or facility leased from the city of New York for a term of thirty years or more during the entire term of the lease or any real property, space or facility leased from or to the industrial development agency.

b. Every distressed property consultant who does business in New York City and who advertises distressed property consulting services through the media of a newspaper, magazine, circular, pamphlet, store display, letter or handbill and/or via a unit or units of advertising space, shall disclose in such advertising, in accordance with the rules established by the commissioner, in clear and prominent letter type, in a print color that contrasts with the background against which it appears: 

1. that, pursuant to section 265-b of the New York state real property law, a distressed property consultant is prohibited from:

i. performing services without a written, fully executed contract with a homeowner; 

ii. accepting payment for consulting services before the full completion of such services;

iii. taking power of attorney from a homeowner; and

iv. retaining any original loan document or other original document related to the distressed home loan, the property, or the potential loss of the home for nonpayment of taxes.  

2. that hiring a distressed property consultant does not stop the foreclosure process, nor can a distressed property consultant guarantee any particular result with regards to a distressed property.

c. The commissioner may make and promulgate such rules as may be necessary for the proper implementation and enforcement of this section. 
d.  Any person who is a party to an otherwise valid agreement with the city of New York in effect on the date of enactment of the local law that added this section shall not be subject to the requirements of this section for the term of such agreement.  However, where such agreement provides for a right or rights of renewal for one or more periods upon the same terms and conditions or terms and conditions set forth in such agreement, the holder who is a party to such agreement or any agreements entered into pursuant to such right or rights of renewal shall be subject to the requirements of this section at the commencement of the first renewal period.
e.  (1)  Notwithstanding any other provision of law, the department shall be authorized upon due notice and hearing, to impose civil penalties for the violation of any provision of this section. The department shall have the power to render decisions and orders and to impose civil penalties of not less than two thousand five hundred dollars nor more than five thousand dollars for each violation.  All proceedings authorized pursuant to this paragraph shall be conducted in accordance with rules promulgated by the commissioner.  The remedies and penalties provided for in this paragraph shall be in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings.

(2)  All such proceedings shall be commenced by the service of a notice of violation returnable to the administrative tribunal of the department.  The commissioner shall prescribe the form and wording of notices of violation.  The notice of violation or copy thereof shall constitute notice of the violation charged, and, if sworn to or affirmed, shall be prima facie evidence of the facts contained therein.

§3.  This local law shall take effect 90 days after its enactment into law; provided, however, that the commissioner of consumer affairs shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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