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INT. NO. 207-A:
By Council Members McMahon, The Speaker (Council Member Miller), Quinn, Addabbo, Baez, Clarke, Felder, Fidler, Katz, Koppell, Martinez, Monserrate, Rivera, Seabrook, Stewart, Weprin, Avella, Gioia, Brewer, Provenzano, Liu, Gallagher, Lanza, Oddo, Vann, Recchia, Barron, Boyland, Gentile, James, Nelson, Vallone, Gerson and Gennaro and The Public Advocate (Gotbaum)

 

TITLE: 






A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of health and mental hygiene to make nurses available to public and private primary and intermediate schools. 

 

ADMINISTRATIVE CODE: 
Adds a new section 17-187 to chapter 1 of Title 17 of the administrative code of the city of New York.

 

On September 20, 2004, the Committee on Health will hold a hearing and vote on Proposed Int. No. 207-A, which would add section 17-187 to the administrative code of the city of New York.  The Committee on Health has held two prior hearings on the legislation on October 23, 2004 and June 2, 2004.   

BACKGROUND
On Friday November 8, 2002, the Committee on Health held an oversight hearing on cuts to the Department of Health and Mental Hygiene’s (DOHMH or the “department”) school nurse program in private and parochial schools.  The hearing addressed the legal requirements set forth to provide for children’s health while in school, the history of the school health program in New York City and the City’s plan to re-deploy nurses within nonpublic and parochial schools.  The hearing also provided an opportunity to hear testimony on Int. No. 296, which has been reintroduced as Int. No. 207-A and amended.  On June 2, 2004, the Committee on Health held a second hearing on Int. No. 207-A. 
New York City’s School Nurse Program 

As described on DOHMH’s website, the mission of the Bureau of School Health Program (BSH) is to promote the total health of the 1.2 million school children enrolled in approximately 1,300 schools throughout New York City. Services to students are provided in the public health format, which includes preventive counseling, health education and case management that focuses on identification of health problems, referral for care and assurance of ongoing effective treatment.
  The following programs are offered through the school health program:

· Public Health Program in Schools 

· Vision and Hearing Screening Program 

· School-Based Clinic Program 

· Special initiatives including Open Airways for Schools for 3rd grade children with Asthma and Hepatitis B Immunizations for targeted grades. 

APPLICABLE LAWS
Federal law


Section 504 of the Rehabilitation Act of 1973 prohibits institutions receiving federal funds, including schools, from excluding “handicapped” individuals from participation in its programs or activities. A handicapped individual is defined as any person who i) has a physical or mental impairment which substantially limits one or more of such person’s major life activities, (ii) has a record of such impairment, or (iii) is regarded as having such an impairment. 


The Americans with Disability Act (ADA) prohibits both private and public schools from discriminating against individuals based on disability. A “disability” under the ADA is a physical impairment that substantially limits one or more major life activities.


The Individuals with Disabilities Education Act (IDEA) grants to eligible children with disabilities the legal right to receive a free appropriate public education in the least restrictive setting.

State Law


Section 912 of the New York State Education Law requires the board of education to provide to private school students all health services made available to public school children. Section 912 reads in relevant part:

The voters and/or trustees or board of education of every school district shall, upon request of the authorities of a school other than public, provide resident children who attend such school with any or all of the health and welfare services and facilities which are made available by such voters and/or trustees or board of education to or for children attending the public schools of the district. 


In New York City, the DOHMH is responsible for providing such services to both private and public schools.

Section 905 of the Education Law requires all schools in New York State to provide vision-screening services to all new admissions within six months of enrollment. In New York City, it is the responsibility of the DOHMH to provide these services.    

Section 2501 of the New York State Public Health Law requires DOHMH to provide an equal level of health care to children attending public and private school. Section 2501 states in relevant part:

The local board of health or similar health authority of each local health district shall provide children who attend schools other than public with all or any of the health and welfare services and facilities, including but not limited to health, surgical, medical, dental and therapeutic care and treatment and corrective aids and appliances, authorized by law and now granted or hereafter made available by such local board of health or similar health authority for or to children in the public schools in so far as these services and facilities may be requested by the authorities of the schools other than public. 

New York City Regulations

Article 49 of the New York City Health Code regulates school health programs in New York City with respect to health-related admissions requirements, the maintenance of medical records and the provision of health services. Significantly, Section 49.15 of the Health Code requires DOHMH to provide medical services in public schools and other schools upon their request.

Historical Information 


In December 1991, DOHMH attempted to eliminate its school health program.  In a ruling preventing the department from eliminating the program, the Supreme Court, Appellate Division, First Department, held that New York State and City law  “creates an affirmative duty [upon the department] to ensure that certain medical examinations and immunizations are performed upon children entering into the school system, their participation in physical education and in relation to the issuance of work permits.” Liebowitz v. Dinkins , 575 N.Y.S.2d 827 (1991). 

PROPOSED INT. NO. 207-A 

Proposed Int. No. 207-A would add a new section 17-187 to Chapter 1 of Title 17 of the New York City administrative code, in relation to requiring DOHMH to make available a nurse to public and private primary and intermediate schools. ..Body

(1)  Specifically, Subdivision a of proposed section 17-187 would define “nurse” as an individual licensed as a registered professional nurse pursuant to section 6905 of the New York state education law.  Subdivision a would also define “public health advisor” to includes but not be limited to, an individual who supports medical and/or professional staff in schools by performing health related duties and who has satisfied the requirements set forth by the department.


Subdivision b of proposed section 17-187 would require that the department provide on a full-time basis at least one nurse at each public and private primary school which i) had at least two hundred students enrolled on the last day of the second month of the preceding school year; ii) submits a written request to the department that such nurse be provided; and iii) maintains, pursuant to any rules promulgated by the commissioner, an appropriate medical room wherein such nurse can carry out his or her nursing duties.    

Subdivision c of proposed section 17-187 would require that the department provide at least one nurse, provided that a nurse has not been provided pursuant to subdivision b, or public health advisor or public health aide as appropriate, at each public and private intermediate school which i) had at least two hundred students enrolled on the last day of the second month of the preceding school year; ii) submits a written request to the department that such nurse or public health advisor or public health aide be provided; and iii) maintains, pursuant to any rules promulgated by the commissioner, an appropriate medical room wherein such nurse or public health advisor or public health aide can carry out his or her duties.  

Subdivision d of proposed section 17-187 would establish that the provision of any nurses, or public health advisors when applicable, assigned to a school pursuant to Proposed Int. 207-A be consistent with any applicable collective bargaining agreements.  

Subdivision e of proposed section 17-187 would state that, for purposes of this section, references to the “department” would mean the department, either individually or jointly with the board of education as appropriate.  Subdivision e further provides that the requirements or implementation of this section would not be construed to cause the layoff or loss of any wages, benefits or other terms and conditions of employment of, and would not be construed to reduce the employment opportunities of nurses, public health advisors, public health assistants, or school health service aides, as defined by the department, or any other health related position, currently employed, or to be employed by primary and intermediate schools. 

Subdivision f of proposed section 17-187 would provide that the commissioner may promulgate any rules deemed necessary for the purposes of implementing and carrying out the provisions of Proposed Int. 207-A.  

Section two of Proposed Int. 207-A provides that if any section, subsection, sentence, clause, phrase, or other portion of the local law is for any reason declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion would be deemed severable, and such unconstitutionality or invalidity would not affect the validity of the remaining portions of this local law, which remaining portions would continue in full force and effect.

Section three of Proposed Int. No. 207-A provides that, if enacted, the proposed local law would take effect one hundred eighty days after enactment. 

Int. No. 207-A

By Council Members McMahon, The Speaker (Council Member Miller), Quinn, Addabbo, Baez, Clarke, Felder, Fidler, Katz, Koppell, Martinez, Monserrate, Rivera, Seabrook, Stewart, Weprin, Avella, Gioia, Brewer, Provenzano, Liu, Gallagher, Lanza, Oddo, Vann, Recchia, Barron, Boyland, Gentile, James, Nelson, Vallone, Gerson, Gennaro, DeBlasio and The Public Advocate (Ms. Gotbaum)

..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of health and mental hygiene to make nurses available to public and private primary and intermediate schools. 

..Body

Be it enacted by the Council as follows:

Section 1. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-187 to read as follows:

§ 17-187 School nurses. A. Definitions. For purposes of this section, the following items shall have the following meanings:

(1) “Nurse” means an individual licensed as a registered professional nurse pursuant to section 6905 of the New York state education law.

(2) “Public health advisor” includes, but is not limited to, an individual who supports medical and/or professional staff in schools by performing health related duties and who has satisfied the requirements set forth by the department.

b. Primary Schools. The department shall provide on a full-time basis at least one nurse at each public and private primary school which i) had at least two hundred students enrolled on the last day of the second month of the preceding school year; ii) submits a written request to the department that such nurse be provided; and iii) maintains, pursuant to any rules promulgated by the commissioner, an appropriate medical room wherein such nurse can carry out his or her nursing duties.

c. Intermediate Schools. The department shall provide at least one nurse, provided that a nurse has not been provided pursuant to subdivision b of this section, or public health advisor or school health service aide, as appropriate, at each public and private intermediate school which i) had at least two hundred students enrolled on the last day of the second month of the preceding school year; ii) submits a written request to the department that such nurse or public health advisor or school health service aide be provided; and iii) maintains pursuant to any rules promulgated by the commissioner, an appropriate medical room wherein such nurse or public health advisor or school health service aide can carry out his or her duties.

d. The provision of any nurses, or public health advisors when applicable, assigned to a school pursuant to this section shall be consistent with any applicable collective bargaining agreements.

e. For the purposes of this section, references to the “department” shall mean the department, either individually or jointly with the board of education as appropriate.  The requirements or implementation of this section shall not be construed to cause the layoff or loss of any wages, benefits or other terms and conditions of employment of, and shall not be construed to reduce the employment opportunities of nurses, public health advisors, public health assistants, or school health services aides, as defined by the department, or any other health related position, currently employed, or to be employed by primary and intermediate schools.

 b. The commissioner may promulgate any rules deemed necessary for the purposes of implementing and carrying out the provisions of this section.  

§2. If any section, subsection, sentence, clause, phrase, or other portion of this local law is for any reason declared unconstitutional or invalid, in whole or in part, by an court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

§3. This local law shall take effect one hundred eighty days after its enactment.
�








� Available on DOHMH website. Last accessed on 9/19/04.
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