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RES. NO. 1286:

By the Speaker (Council Member Vallone) and Council Member Berman.

TITLE: 

Resolution calling upon the state to act immediately to prohibit Con Edison from recovering from its ratepayers  costs relating to the February 15, 2000 radiation leak at its Indian Point 2 Nuclear Facility. 


Today the Committee on Finance will hear Preconsidered Res. No. __, a resolution calling upon state authorities to act immediately to prevent Consolidated Edison Company (“Con Edison”) from beginning to charge its ratepayers for costs it is incurring due to the February 15, 2000 radiation leak at its Indian Point 2 Nuclear Facility in Buchanan, New York and subsequent shut-down of the plant.  According to news reports, Con Edison plans to begin recouping the costs of buying power to replace the lost power, by raising charges for “fuel adjustments” on customers’ bills beginning this month.  The cost of this replacement power is estimated at an average of $600,000 per day.
 
Background


Con Edison supplies New York City and Westchester County consumers with electricity.  It operates several large power plants in the New York Metropolitan area,
    although, according to the New York Public Interest Research Group,  it is selling a number of its power generating facilities in order to concentrate on power transmission.  On February 15, 2000 a leak occurred in a tube in one of four steam generators used in Con Edison’s Indian Point 2 Nuclear Facility in Buchanan, New York.  This leak resulted in the release of some slightly radioactive water, as well as steam, from the plant and necessitated the shut-down of the facility.
  The incident also resulted in an alert being declared pursuant to requirements of the Nuclear Regulatory Commission (NRC).  News reports indicate that, at the time of the incident, Con Edison was (and still is) looking to sell its Indian Point 2 Nuclear Facility.


News reports, state officials and regulatory authorities have raised serious issues concerning decisions made by Con Edison relative to the operation of the Indian Point 2 plant in the wake of the February 15th leak and shut-down.  By Con Edison’s own admissions, the leak occurred in one of the steam generators and it believes the leak resulted from “ a crack in one tube of the steam generators”
   Recent conversations between council staff and representatives of Con Edison indicate that this crack occurred in the curved or “U-shaped” portion of the tube. Available NRC information confirms this, calling the February 15th leak a “tube failure event.”
 Facts concerning the history of the generators, as well as statements from the NRC’s research arm concluding that Con Edison (as well as the NRC itself) should have done a more thorough job in assessing the probability of tube failures, demonstrate that in all likelihood, the leak of February 15th came about in significant part due to decisions made by Con Edison concerning the maintenance, repair and upgrade of its generators.  

History of the Indian Point 2 Generators


According to Con Edison, four steam generators are used in the Indian Point 2 facility, all of which ( including the generator involved in the February 15th leak) have been in use for twenty-six years -- since the opening of the plant.  However, according to legal proceedings which it initiated against the manufacturer of the generators, Con Edison began to complain about the generators shortly after the opening of the facility.  In fact, according to the judge in a lawsuit filed by Con Edison against Westinghouse, Con Edison alleged defects in the generators including “denting, corrosion and cracking of the tubes and tube support plates contained in the plant’s steam generators.”
  From Con Edison’s testimony before the Assembly’s Energy, Environmental Conservation and Corporations, Authorities & Commissions Committees, as well as memoranda from the NRC, it appears that there is agreement that the February 15th incident was a result of “stress corrosion cracking of the tube material.”
 


Moreover, it appears uncontroverted that all other nuclear power plants using the same generators that Con Edison is currently using at Indian Point 2 have already replaced them.
   Con Edison admitted before the Assembly’s Joint Committees, that they were the only operators using that model of generators that had not replaced them
  This is the case even though in the mid-to-late 1980s, Con Edison obtained replacement generators for the ones that were the subject of its suit against Westinghouse.  These generators have never been installed.

Nuclear Regulatory Commission (NRC) Action


The NRC is the federal agency charged with ensuring the protection of the public and environment in the use of nuclear materials in the United States.  The NRC licenses operators of, and inspects, nuclear power facilities and investigates nuclear incidents and allegations concerning matters within its regulatory jurisdiction.  The NRC is looking into all aspects of the February 15th incident and subsequent plant shut-down.  From available information it appears that, to date, the NRC has: (1) held a “public exit meeting” at the facility on March 29th; (2) has launched an investigation into the cause of the leak; (3) is performing an evaluation of lessons learned from both a technical and regulatory perspective to help improve its processes; and (4) will make a determination from all information as to whether the generators are safe to be put back into operation.


According to news reports on the NRC’s March 29th public meeting, NRC inspectors said that Con Edison’s overall response in the aftermath of the steam generator leak was prompt and appropriate
, and that there was never any danger to the public even though some slightly radioactive water and steam escaped from the plant.
  However, while the federal inspectors apparently believed the major equipment used to deal with the accident functioned properly, they did point to some equipment problems, such as an out-of-service “leak rate trend recorder” designed to track leaks from the generators, that could have complicated the situation.




While the NRC’s investigations and evaluations are not complete, much attention has been given to some of the results of the technical evaluations by NRC staff that have been made public in the course of the NRC’s “lessons learned” evaluation.  It appears from two NRC staff memoranda
  that Indian Point 2’s steam generators were inspected in the Summer of 1997 and an inspection interval of 24 months was set so that the next scheduled inspection was due to take place in June 1999.  However, the plant was shut down between October 1997 and Summer, 1998 because of a refueling outage.  Because any degradation in steam generator tubes would be negligible during the time of this shutdown, Con Edison requested permission from the NRC for a one time extension on the interval between inspections of its steam generator tubes, from June 1999 to June 2000.  According to the NRC memoranda, this extension represented 48 days of operating time.  In addition, Con Edison requested permission to use a different criteria for repair of the tubes.  These requests were evaluated and granted by the NRC.  The NRC February 28th Memo asked staff to review the evaluations that led to the granting of these requests.  The NRC March 16th Response found no problems with the evaluation regarding either the use of the new repair criterion or the forty-eight day extension.  However, in reviewing the extension, staff found problems with the granting of the original 24 month inspection interval, stating that Con Edison’s response to questions posed by staff of the Nuclear Reactor Regulation Division at the time when the original inspection interval was set was “weak and incomplete.”  Essentially, the March 16th Response states that Con Edison did an inadequate job in assessing the likelihood of deterioration of the tubes during the interval between inspections.  The end of the March 16th Response states that “[w]e believe that a more thorough operational assessment for these forms of degradation would have predicted an increased probability of tube leakage or rupture by the end of cycle.” 

State Actions


Shortly after the February 15th incident, Governor Pataki asked the State Emergency Management Office together with the Department of Public Service and the State Department of Health to investigate the causes of the incident, Con Edison’s response, any public health and safety ramifications of the release and Con Edison’s communication with state and local officials.
  On March 3, 2000, three Committees of the State Assembly, the Committee on Energy, the Committee on Environmental Conservation and the Committee on Corporations, Authorities and Commissions held a public hearing on the “Safety and Economic Issues Related to the Indian Point 2 Nuclear Plant Owned by Consolidated Edison Company.” 

The investigation by the state agencies has not revealed any threat to the public health and safety from the incident, and has left the issues of the steam generator maintenance and replacement, as well as recoupment of replacement power costs to the Department of Public Service.
  However, Con Edison’s communications with officials and the public were criticized, and certain equipment and procedural problems in the radiation monitoring and cooldown procedures were noted.
   In addition, the multi-agency investigation questioned whether “Con Edison’s failure to thoroughly assess steam generator tube degradation and provide the NRC with clear and complete information may be symptomatic of more widespread problems.”
  On March 16, 2000 several members of the State Legislature filed a petition with the State Public Service Commission (PSC) requesting it to commence a proceeding to determine whether Con Edison’s actions regarding the operation and maintenance of the steam generators at Indian Point 2 were reasonable and to prohibit Con Edison from passing any increased expenses resulting from the incident and subsequent plant shutdown on to consumers through the fuel adjustment clause – a provision in Con Edison’s PSC-approved rate agreement under which it claims it can charge customers for the costs of replacement fuel it must purchase to supply its customers during the period in which Indian Point 2 remains closed.
    


On March 20, a bill was introduced in the State Assembly entitled, “An act prohibiting the recovery of costs in connection with a radiation leak at the Indian Point 2 Nuclear Facility on February 15, 2000.”  This proposed legislation, which overwhelmingly passed the State Assembly on March 27th  by a vote of  137 to 10, would require the PSC to prohibit Con Edison from recovering any of the costs of replacing power from the Indian Point 2 facility from its ratepayers through any rate recovery mechanism.
  A mirror proposal, S7094, is pending before the State Senate.


On March 30, 2000, the PSC issued an order commencing its investigation into the incident and granting the petition of the State Legislators that a proceeding be commenced as to the reasonableness of Con Edison’s actions and whether it should be prevented from passing increased expenses on to its ratepayers.
  However, the order appears to deny the legislators’ request that the operation of the fuel adjustment clause be suspended so that Con Edison cannot begin to charge ratepayers for its increased costs.  According to the PSC, because it may refund unreasonable fuel and purchased power costs with interest to ratepayers, such action is unnecessary.
  Con Edison has already stated that it will begin assessing additional charges on its ratepayers to pay for the costs of purchasing replacement power, which media accounts report will amount to $600,000 per day that the Indian Point 2 facility is closed. 



Preconsidered Res. No   .

The Preconsidered Res. calls upon the state to act immediately to prohibit Con Edison from recovering from its ratepayers any costs related to the February 15th incident.  After outlining the history of Con Edison’s actions and decisions relating to the use of the generators, and noting the State Legislation which would immediately prevent Con Edison from beginning to charge its ratepayers,  the Resolution concludes that allowing Con Edison to charge its ratepayers “both saddles them with an unfair financial burden and allows a public utility to avoid responsibility for its decisions, and could even provide a disincentive for it to exercise greater caution in the future when making decisions as to the upgrading and replacement of components.”
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