


[bookmark: _GoBack]Contracts Committee
Alex R. Paulenoff, Counsel
Leah Skrzypiec, Senior Legislative Policy Analyst
John Russell, Finance Unit Head

      Committee on Small Business
Stephanie Jones, Senior Legislative Counsel
Noah Meixler, Senior Legislative Policy Analyst
Aliya Ali, Principal Fiscal Policy Analyst

Subcommittee on COVID Recovery and Resiliency
Sara Liss, Assistant Deputy Director, Human Services
Harbani Ahuja, Senior Legislative Counsel
Em Balkan, Senior Legislative Policy Analyst
Lauren Hunt, Finance Analyst

[image: ]



THE COUNCIL OF THE CITY OF NEW YORK
BRIEFING PAPER AND COMMITTEE REPORT OF THE GOVERNMENTAL AFFAIRS AND HUMAN SERVICES DIVISIONS
Andrea Vazquez, Legislative Director

Rachel Cordero, Deputy Director, Governmental Affairs Division
Smita Deshmukh, Deputy Director, Human Services Division

COMMITTEE ON CONTRACTS
Hon. Julie Won, Chair

COMMITTEE ON SMALL BUSINESS
Hon. Julie Menin, Chair

SUBCOMMITTEE ON COVID RECOVERY AND RESILIENCY
Hon. Francisco Moya, Chair

April 4, 2022

OVERSIGHT: The Impact of COVID-19 on M/WBEs

INT. NO. 14:	By Council Members Brannan, Mealy, Menin, Louis, Won, Williams, Joseph, Riley, Restler, Brewer and Stevens

TITLE:	A Local Law to amend the administrative code of the city of New York, in relation to including the most recent data available in the citywide M/WBE disparity study


I. INTRODUCTION

On April 4, 2022 the Committees on Contracts, chaired by Council Member Julie Won, and Small Business, chaired by Council Member Julie Menin, and the Subcommittee on COVID Recovery and Resiliency, chaired by Council Member Francisco Moya, will hold an oversight hearing on the impact of COVID-19 on Minority- and Women-Owned Business Enterprises (M/WBEs). The Committees and Subcommittee will also hear a bill, Introduction Number 14 (Int. 14), in relation to including the most recent data available in the citywide M/WBE disparity study. Those invited to testify include the Mayor’s Office of Contract Services (MOCS), the Department of Small Business Services (SBS), the Mayor’s Office of M/WBEs (OMWBE), and other interested parties. 

II. BACKGROUND 
According to the United States Small Business Administration, New York is home to millions of small businesses, which collectively employed over 4.1 million people as of 2021.[footnoteRef:1] Of these small businesses, women owned 40 percent, while racial minorities owned nearly 26 percent.[footnoteRef:2] Despite the large presence of M/WBEs in New York City, these businesses have historically struggled with participation in City contracting. The City established its first program to help assist M/WBEs after the 1989 U.S. Supreme Court’s decision in City of Richmond v. J.A. Croson Company, 488 U.S. 469, 470-499 (1989), in which the Court held that a “race-based relief” program for public contracting requires a jurisdiction to demonstrate “identified discrimination” in government contracting against parties for whom relief is sought, and that the remedy be narrowly tailored to meet a compelling government interest.[footnoteRef:3]  [1:  United States Small Business Administration “Small Business Profile: New York 202”, available at: https://cdn.advocacy.sba.gov/wp-content/uploads/2021/08/30143119/Small-Business-Economic-Profile-NY.pdf. ]  [2:  Id. ]  [3:  City of Richmond v. J.A. Croson Company, 488 U.S. 469, 470-499 (1989).] 

That year the City commissioned its first disparity study which examined the number of M/WBEs that operate in the City compared to rates of procurement of government contracts.[footnoteRef:4] The study found substantial underutilization of M/WBEs and revealed that M/WBEs were underutilized in the awarding of both prime contracts and subcontracts [footnoteRef:5] Unfortunately after only two years, the City’s original M/WBE program was scrapped by Mayor Giuliani in 1994.[footnoteRef:6] [4:  See NERA Economic Consulting, “The Utilization of Minority- and Women-Owned Business Enterprises by the City of New York, (January 1992).]  [5:  See id.]  [6:  Jonathan P. Hicks, “Giuliani Revamps Minority Program on City Contract.” New York Times, January 25, 1994, at A1, available at: https://www.nytimes.com/1994/01/25/nyregion/giuliani-revamps-minority-program-on-city-contracts.html.] 

In 2005 the Council passed Local Law 129, which re-established the City’s M/WBE program to “address the impact of discrimination on the city's procurement process, and to promote the public interest in avoiding fraud and favoritism in the procurement process, increasing competition for city business, and lowering contract costs.”[footnoteRef:7] Local Law 129 set aspirational goals for City agencies to increase their contracting with M/WBEs, set target percentages for certain types of contracts, and established an M/WBE certification program, which provides greater access to information about contracting opportunities through classes, networking events, targeted solicitations, and includes an online directory for certified businesses within the City that promotes M/WBE businesses to purchasers.[footnoteRef:8]   [7:  L.L. 129/2005.]  [8:  Id. ] 

In 2013 the City passed Local Law 1 which made a number of significant changes to the City’s M/WBE program, including: (i) removing the requirement that M/WBE goals only apply to contracts valued at one million dollars or less; (ii) the creation of “M/WBE stat,” an accountability program that requires agency M/WBE officers to convene quarterly to discuss progress with reaching M/WBE goals; (iii) requiring M/WBE reports from MOCS on a quarterly basis instead of semi-annually (as was required under Local Law 129 of 2005); and (iv) overall, improving and increasing education and outreach regarding the M/WBE program and city contracting.[footnoteRef:9] [9:  See L.L. 1/ 2013.] 

In 2019 the Council passed Local Laws 174[footnoteRef:10] and 176,[footnoteRef:11] which made additional changes to the City’s M/WBE program, including: (i) updating the definition of “minority group” to include Native American-owned businesses for the purposes of city procurement; (ii) including Asian-American-owned businesses in the professional services category for city procurement; (iii) right-sizing procurement goals for all minority groups based on the findings of the citywide disparity study; (iv) updating operational protocols for the M/WBE program through the Mayor’s Office of M/WBEs; (v) facilitating more frequent agency and contractor training on M/WBE program implementation; (vi) empowering agency chief contracting officers to require agencies to identify specific M/WBEs that would be employed for certain contracts; and (vii) enabling the City’s Chief Procurement Officer to exempt portions of certain contracts from the M/WBE program in instances where, after an exhaustive search by a contracting agency, it was determined that there were no eligible M/WBE firms available to perform the work required.[footnoteRef:12] These laws were implemented in response to a 2018 disparity study that examined the utilization of M/WBEs by the City.[footnoteRef:13] To date, this 2018 study is the most recent disparity study, despite the fact that Local Law 129 of 2005 mandated that the City undertake a disparity study every two years.[footnoteRef:14]  [10:  See L.L. 174/2019.]  [11:  See L.L. 176/2019.]  [12:  See id.]  [13:  See MGT Consulting Group “City of New York Disparity Study”, May 2018, available at: https://www1.nyc.gov/assets/mwbe/business/pdf/NYC-Disparity-Study-Report-final-published-May-2018.pdf. ]  [14:  L.L. 129/2005. ] 

Today, the City’s M/WBE program offers certified firms additional opportunities to contract with the City as well as through private contractors through increased visibility in the citywide M/WBE directory, access to networking events, customized training courses and business consultations.[footnoteRef:15] The City’s non-competitive small purchase limit is higher for certified M/WBE firms ($500,000) than non-certified firms ($100,000).[footnoteRef:16] This can amount to significant opportunities for medium-size contracts to be awarded to M/WBEs who can eschew the competitive sealed bidding process for contracts between $100,000 and $500,000.[footnoteRef:17] [15:  See NYC Business “Minority and Women-owned Business Enterprise (M/WBE) Certification Program”, available at: https://www1.nyc.gov/nycbusiness/description/minority-and-womenowned-business-enterprise-certification-program-mwbe, last accessed on March 30, 2022). ]  [16:  See N.Y.C. Procurement Policy Board Rules § 3-08(a).]  [17:  See id.] 

While the City’s M/WBE program boasts over 11,000 certified M/WBEs, at most 2,000 have ever actually been awarded a city contract.[footnoteRef:18] This amounts to roughly 84 percent of all certified M/WBEs with no access to city dollars.[footnoteRef:19] This disparity among certified M/WBE firms is an issue the Committees would like to discuss with the Administration at this hearing and determine how to close the gap between certified firms and those receiving city spending. [18:  See NYC Comptroller “Making the Grade: NYC Agency Report Card on Minority- and Women-owned Business Enterprises,” (2021) at 6, available at https://comptroller.nyc.gov/wp-content/uploads/documents/Making-the-Grade-2021.pdf.]  [19:  See id.] 


III. M/WBE EDUCATION AND CERTIFICATION 
SBS is charged with administering the M/WBE program,[footnoteRef:20] in conjunction with MOCS, and OMWBE.[footnoteRef:21] SBS certifies M/WBEs and educates them about the City’s contacting process. To certify as an M/WBE, a business applies directly, free of charge, to SBS’ Certification Unit.[footnoteRef:22] Businesses must meet the following eligibility requirements set forth in Charter section 1304 and in the Procurement Policy Board rules: [20:  Admin. Code § 6-129 (a), Charter §§ 1301, 1304.]  [21:  Charter § 20-H.]  [22:  NYC Mayor’s Office of Contract Services, “Small Business Services”, available at: https://www1.nyc.gov/site/mocs/partners/small-business-services.page, (last accessed on March 30, 2022). ] 

1. Legally authorized to conduct business in New York State; 
2. In operation for at least one year;
3. At least 51 percent of the business is owned, operated and controlled by a U.S. citizen(s) or permanent resident(s) who are women and/or members of one of a minority group designated by law, including: Black, Hispanic, Asian-Pacific, Asian-Indian and Native American;
4. One of a series of common corporate legal structures, but not a non-profit (they are not eligible);
5. The principal office, place of business or headquarters is located in the City, or in Nassau, Putnam, Rockland, Westchester, Suffolk, Bergen, Hudson, or Passaic counties. Businesses outside these areas with a “substantial presence” in the City’s geographic market can still qualify.[footnoteRef:23] [23:  Eligibility requirements are contained in Charter § 1304 and 66 NYCRR Chapter 11, Subchapter B. A business can demonstrate “substantial presence” by providing documentation satisfying at least two of the following conditions: “Maintenance of a bank account for at least six (6) months in the City, or engagement in other banking transactions in the City, and/or possession of a license (i.e., by the business or by at least one owner) issued by a New York City agency supporting its ability to transact business in the City, and/or proof of business transactions, or attempted business transactions, in or with the City more than once over the past three (3) years” (see: NYC Business, Minority and Women-owned Business Enterprise (M/WBE) Certification Program, available at: https://www1.nyc.gov/nycbusiness/description/minority-and-womenowned-business-enterprise-certification-program-mwbe, last accessed on March 30, 2022, and 66 NYCRR § 11-22). ] 

Over 10,000 businesses are currently certified.[footnoteRef:24] Once certified, businesses are included in the City’s Online Directory of Certified Business,[footnoteRef:25] which may be consulted by both public and private sector entities, including the state and federal government; provided access to networking and mentorship opportunities;[footnoteRef:26] and receive information on taking advantage of other public procurement opportunities, securing financing to perform on projects or build the business, management education, and business courses like marketing and how to sell to the government.[footnoteRef:27] SBS also provides assistance to businesses interested in local, state or federal government contracting, including how to certify as an M/WBE, through their Procurement Technical Assistance Center program.[footnoteRef:28] This one-on-one program is currently offered to businesses in Manhattan, Brooklyn and Staten Island.[footnoteRef:29] Awarding contracts to certified M/WBEs helps the City meet utilization goals, which are intended to address historical disparities in the procurement process for these businesses.[footnoteRef:30] Each year, in compliance with Local Law 1 of 2013, MOCS published a list of anticipated eligible contracts for the next fiscal year.[footnoteRef:31] Businesses awarded contracts with city agencies or city-funded entities may apply for a Contract Financing Loan to help fund their performance.[footnoteRef:32]  [24:  NYC Business “Minority and Women-owned Business Enterprise (M/WBE) Certification Program”, available at: https://www1.nyc.gov/nycbusiness/description/minority-and-womenowned-business-enterprise-certification-program-mwbe, (last accessed on March 30, 2022). ]  [25:  NYC Department of Small Business Services “Online Directory of NYC Certified Businesses”, available at: https://sbsconnect.nyc.gov/certification-directory-search/, last accessed on March 30, 2022. ]  [26:  NYC Business “M/WBE Mentors”, available at: https://www1.nyc.gov/nycbusiness/article/mwbe-mentors, (last accessed on March 30, 2022). ]  [27:  NYC Mayor’s Office of Contract Services “Small Business Services”, available at: https://www1.nyc.gov/site/mocs/partners/small-business-services.page (last accessed on March 30, 2022). ]  [28:  NYC Business “Procurement Technical Assistance Center”, available at: https://www1.nyc.gov/nycbusiness/article/procurement-technical-assistance (last accessed on March 30, 2022).]  [29:  Id. ]  [30:  Admin. Code § 6-129 (b).]  [31:  NYC Mayor’s Office of Contract Services, “Local Law 1 Procurements”, available at: https://www1.nyc.gov/site/mocs/reporting/local-law-1-procurements.page (last accessed on March 30, 2022).]  [32:  NYC Business, “Contract Financing Loan Fund”, available at: https://www1.nyc.gov/nycbusiness/article/contract-financing-loan-fund (last accessed on March 30, 2022).] 


IV. M/WBE UTILIZATION TRENDS
Local Law 174 of 2019 updated the M/WBE utilization goals for each Mayoral agency. The Office of the NYC Comptroller conducts an annual evaluation of the City’s efforts to reach these goals.[footnoteRef:33] Meanwhile, since 2014, the Office of the Comptroller has also issued a report rating each agency, along with the overall citywide performance, through a letter grading system.[footnoteRef:34] In this report, entitled Making the Grade, The Comptroller’s office further provides quarterly progress reports to assist City agencies achieve their M/WBE goals.[footnoteRef:35] Together they provide a clear picture of how effective the City is at contracting with M/WBEs.[footnoteRef:36]  [33:  NYC Comptroller “Making the Grade: Overview”, available at: https://comptroller.nyc.gov/reports/making-the-grade/overview/, (last accessed March 29, 2022). ]  [34:  Id. ]  [35:  Id.]  [36:  Id.] 

In fiscal year (FY) 2021, the Office of the Comptroller awarded the City a letter grade of C- in relation to agencies’ contracting with M/WBEs, down from a C grade in FYs 2020 and 2019, but up from a D+ in FYs 2018 and 2017.[footnoteRef:37] The following table provides letter grades for each groups of M/WBEs for the past five fiscal years.  [37:  NYC Comptroller “Making the Grade: Agency Grades, New York Citywide, 2021”, available at: https://comptroller.nyc.gov/mwbe/new-york-citywide-fy-2021/. ] 

Letter Grades Citywide – M/WBE Categories 
FYs 2017-2021[footnoteRef:38] [38:  Collated from each FY, id.  ] 

	Category/Year
	2021
	2020
	2019
	2018
	2017

	Overall
	C-
	C
	C
	D+
	D+

	African Americans
	F
	F
	F
	F
	F

	Asian Americans
	B
	A
	B
	C
	C

	Hispanic Americans
	D
	B
	C
	D
	D

	Women-Owned Firms
	D
	D
	D
	D
	D


As the above table illustrates, the City has consistently performed poorly with regard to contracting with African American- and Women-owned businesses, and has only barely performed better with Hispanic-American owned businesses. Although the categories of M/WBE were updated in 2019 to reflect Native-American owned businesses, the Comptroller reports do not yet evaluate procurements this category. 
	In addition to the letter grading by category, the Comptroller’s report also offers data on the portion of procurement dollars in each category, based on good/service type and whether the M/WBE achievement goal set according to Local Law 174 was reached. For example, in FY 2021, the City set a goal of spending 12 percent of its construction budget contracting with Black owned business; however, it only spent just under one percent (0.9) of this budget with such firms. This data for other goods/services categories are shown below.[footnoteRef:39]  [39:  NYC Comptroller “Making the Grade: Progress Report, New York, Citywide”, available at: https://comptroller.nyc.gov/reports/making-the-grade/progress-report/.] 

LL 174 Goals and Actual Percent Spent FY 2021[footnoteRef:40] [40:  Id. ] 

[image: ]

As this graph illustrates, the City lags significantly behind on its own M/WBE spending goals. 
This letter grading system is also particularly useful when evaluating the City’s effectiveness at contracting with M/WBEs, as the total spending amounts can obscure the details. For instance, according to the City Comptroller’s CheckBookNYC website, through the first three quarters of FY 22, the City overall has spent $16.9 billion on M/WBE-eligible contracts, of which $1.92 billion of prime contracts went to certified M/WBE firms.[footnoteRef:41] Citywide spending on prime M/WBE contracts has increased to 11.3 percent for the first three quarters of FY 22.[footnoteRef:42] This is an increase over the 9.6 percent M/WBE utilization rate citywide in FY 21.[footnoteRef:43] The top five agencies for FY 22 so far in terms of agency spending on M/WBEs are the School Construction Authority ($432 Million, 22.9 percent of agency spending); Department of Education ($288 Million, 6.3 percent of agency spending); Department of Health & Mental Hygiene ($283 Million, 41.1 percent of agency spending); Department of Information Technology and Telecommunications ($166 Million, 28.1 percent of agency spending); and the Department of Environmental Protection ($126 Million, 10 percent of agency spending).[footnoteRef:44]   [41: See New York City Comptroller Brad Lander, “Checkbooknyc,” https://www.checkbooknyc.com/spending_landing/yeartype/B/year/123/dashboard/mp/mwbe/2~3~4~5~6~9~99 (last visited Mar. 30, 2022)]  [42:  See id.]  [43:  See id.]  [44:  See id.] 

Although this means that more of the City’s M/WBEs received City contracts, the breakdown provided by the Comptroller reports highlight the disparities in spending, despite the modest goals set by the City. These results also mirror the most recent disparity study conducted by MGT Consulting in 2018. According to their analysis, the City was only using just over four percent of its contracting budget to contract with M/WBEs.[footnoteRef:45] [45:  MGT Consulting Group “City of New York Disparity Study”, May 2018, available at: https://www1.nyc.gov/assets/mwbe/business/pdf/NYC-Disparity-Study-Report-final-published-May-2018.pdf, p. B-2. ] 


V. CONTRACTING DURING THE PANDEMIC
As New York City hospitals filled up at the height of the pandemic in 2020, then-Mayor de Blasio suspended the city’s procurement rules, signed an emergency executive order that gave the City greater flexibility to move quickly to purchase lifesaving medical supplies.[footnoteRef:46] Emergency Executive Order 101 (EEO 101) allowed city agencies to issue hundreds of contracts to obtain personal protective equipment amid a global shortage, and to help pay for the city’s contract-tracing efforts, as well as to finance tangential costs—all without the oversight of the Comptroller, who is typically required to approve such contracts.[footnoteRef:47] As the COVID-19 crisis subsided in New York City, Mayor de Blasio continued to repeatedly extend the emergency order.[footnoteRef:48] While EEO 101 was active between March 17, 2020 and July 16, 2021, over 1,600 contract actions, including amendments, were registered by MOCS, representing at least $7 billion in potential contractual spending.[footnoteRef:49]   [46:  Luis Ferré-Sadurní “New York’s Fiscal Watchdog Sues to End Mayor’s Pandemic Spending Power”, New York Times, July 6, 2021, available at:  https://www.nytimes.com/2021/07/06/nyregion/coronavirus-spending-nyc.html. ]  [47:  Id..]  [48:  Id.]  [49:  NYC Comptroller “Comptroller Stringer Announces New Level of Transparency for COVID-19 Emergency Procurements”, December  17, 2021, available at: https://comptroller.nyc.gov/newsroom/comptroller-stringer-announces-new-level-of-transparency-for-covid-19-emergency-procurements/. ] 

In early July 2021, the then-Comptroller Scott Stringer, filed a lawsuit against the City and Mayor de Blasio to restore the City’s procurement rules, claiming that the City had spent more than $6.9 billion in taxpayer money without proper supervision, leading at times to “widespread procurement failures, including overpayment and overpurchasing.”[footnoteRef:50] Mr. Stringer claimed that millions of dollars had been spent on supplies that never materialized, ventilators that were never delivered, $8 million for N-95 masks that were not actually N-95 masks.[footnoteRef:51] The lawsuit came as city and state spending of taxpayer money came under increased scrutiny in the COVID-19 outbreak’s aftermath.[footnoteRef:52]  [50:  Luis Ferré-Sadurní “New York’s Fiscal Watchdog Sues to End Mayor’s Pandemic Spending Power”, New York Times, July 6, 2021, available at:  https://www.nytimes.com/2021/07/06/nyregion/coronavirus-spending-nyc.html.]  [51:  Id.]  [52:  Id.] 

Under normal circumstances, city agencies are required to engage in a competitive, and sometimes lengthy, process to award contracts to vendors, typically to the lowest bidder.[footnoteRef:53] However, city regulations also allow for an emergency procurement process, which must be approved by the Comptroller, to expedite the purchase of goods and services during an emergency.[footnoteRef:54] Mr. Stringer argued that Mr. de Blasio bypassed that emergency procurement process, putting a city oversight agency – MOCS – in charge of reviewing COVID-19-related contracts that Mr. Stringer argues were not properly scrutinized, as the agency has failed to provide the comptroller with a clear accounting of all the emergency contracts it has registered.[footnoteRef:55]  [53:  Id.]  [54:  Id.]  [55:  Id.] 

While the suspension of normal bidding rules helped New York officials in their scramble to secure sought-after supplies, it also creates instances of freewheeling spending with lackluster results and questionable contracts with vendors who had spotty track records, or no experience at all.[footnoteRef:56] The suit claimed that approximately 75 percent of emergency contracts were awarded to first-time vendors, and that the city had canceled $525 million in contracts while it sought to recoup millions of dollars from vendors that failed to deliver.[footnoteRef:57] The lawsuit cited a few examples that the Comptroller’s office found egregious, including a $10 million contract in September 2020 for air conditioning units that we not to be used until summer 2021, an $8 million to a New Jersey electronics dealer for two million N-95 masks which the City never received.[footnoteRef:58] In response to the Comptroller lawsuit, Mayor de Blasio ultimately lifted the emergency declaration in EEO 101 on July 16, 2021.[footnoteRef:59] [56:  Id.]  [57:  Id.]  [58:  Id.]  [59:  See NYC Office of the Mayor, Emergency Executive Order 218, July 16, 2021, available at https://www1.nyc.gov/assets/home/downloads/pdf/executive-orders/2021/eeo-218.pdf] 

In December 2021, Mr. Stringer announced enhanced interactivity on the City’s CheckbookNYC Website to track contracts, amendments, and spending specific to the City’s COVID-19 emergency response, allowing for insight into COVID-19 emergency procurements.[footnoteRef:60] Specifically, a new table has been created within the “Contracts” section of CheckbookNYC that shows the expense contracts registered by MOCS, pursuant to EEO 101, in response to the COVID-19 pandemic within the current fiscal year.[footnoteRef:61] A new table has also been created with the “Spending” section of CheckbookNYC that shows the spending contracts registered by MOCS, pursuant to EEO 101, in Response to the COVID-19 pandemic within the current fiscal year.[footnoteRef:62] These tables include potential sub-vendors spending and can be narrowed by various criteria, including M/WBE status, contract amount, or vendor name.[footnoteRef:63] The “Contracts” table reveals 406 MOCS Registered COVID-19 contracts, of which 291 or 71.7 percent are non-M/WBE.[footnoteRef:64]  [60:  NYC Comptroller “Comptroller Stringer Announces New Level of Transparency for COVID-19 Emergency Procurements”, December 17, 2021, available at: https://comptroller.nyc.gov/newsroom/comptroller-stringer-announces-new-level-of-transparency-for-covid-19-emergency-procurements/.]  [61:  Id.]  [62:  Id.]  [63:  Id.]  [64:  Id.] 

In March 2022, Mayor Eric Adams ordered a “comprehensive review” of pandemic-related emergency contracts, after an investigation by The City revealed that an unlicensed firm has been providing security at hotels where formerly incarcerated individuals released from Rikers Island and state prisons have been placed as part of an effort to curb the spread of COVID-19.[footnoteRef:65] [65:  Greg B. Smith “After a City Exposé, Mayor Eric Adams Orders Comprehensive Review of Pandemic Emergency Contracts”, The City, March 27, 2022, https://www.thecity.nyc/2022/3/27/22999023/eric-adams-covid-emergency-contracts-rikers-hotel. ] 


VI. THE PANDEMIC’S IMPACT ON M/WBES
The economic devastation caused by the pandemic disproportionately impacted minority owned businesses. Since the start of the pandemic, over 26,000 businesses in NYC have closed permanently.[footnoteRef:66] Nearly 90 percent of the businesses that closed had fewer than 10 employees.[footnoteRef:67] According to national data, Black-owned businesses were more than twice as likely to close than white-owned businesses.[footnoteRef:68]  [66:  City of New York “Rebuild, Renew, Reinvent: A Blueprint for New York City’s Economic Recovery,”, available at: https://www1.nyc.gov/assets/home/downloads/pdf/office-of-the-mayor/2022/Mayor-Adams-Economic-Recovery-Blueprint.pdf ]  [67:  Id.  ]  [68:  Id.  ] 

	A major cause of the disparity in business closures is due to greater difficulties minority-owned businesses have had accessing financial relief programs during the pandemic. In June of 2020, a Comptroller survey found that only 40 M/WBE certified businesses applied to SBS’s Small Business Continuity Loan program.[footnoteRef:69] Of the 40, only six were approved for a loan.[footnoteRef:70] Similarly, only 48 M/WBE certified businesses applied for the NYC Employees Retention grant program.[footnoteRef:71] Of the 48, only 15 were approved.[footnoteRef:72] The Comptroller report found that 25 percent of MWBE’s surveyed did not apply for federal or city funding because of restrictive application criteria to qualify for aid, businesses did not want to subject themselves to debt or high interest rates, a lack of outreach and awareness of existing programs, and program funds were exhausted before they could apply.[footnoteRef:73] [69:  NYC Office of the Comptroller “Minority- and Women-Owned Businesses at Risk: Impact of COVID-19 on New York City Firms”, ,July 10, 2020, available at: https://comptroller.nyc.gov/reports/minority-and-women-owned-businesses-at-risk-impact-of-covid-19-on-new-york-city-firms/ ]  [70:  Id.  ]  [71:  Id.  ]  [72:  Id.  ]  [73:  Id.  ] 

	While the Small Business Administration’s (SBA) Paycheck Protection Program was the most expansive small business survival program established during the pandemic, many minority-owned businesses had difficulty accessing financial relief in the first round of fund disbursement. An analysis by the New York Times based on data collected from the SBA, small businesses, and bankers, found that minority owned businesses were disproportionately underserved by the PPP often because these businesses lacked connections to access aid or were rejected because of the PPP’s requirements.[footnoteRef:74] According to Ashley Harrington, federal advocacy director at the Center for Responsible Lending, “The focus at the outset was on speed, and it came at the expense of equity.”[footnoteRef:75]  [74:  Stacy Cowley, “Minority Entrepreneurs Struggled to Get Small-Business Relief Loans”, The New York Times, April 4, 2021, available at: https://www.nytimes.com/2021/04/04/business/ppp-loans-minority-businesses.html ]  [75:  Id.   ] 

	In NYC, minority owned businesses may have also struggled to survive the pandemic due to the small percent of City contracts that went to M/WBEs.[footnoteRef:76] In fiscal year 2021, only around four percent of City contract money went to M/WBE’s, and 84 percent of the City’s M/WBEs do not receive city spending.[footnoteRef:77] Given that NYC’s M/WBE program relies on the existence of a thriving marketplace of businesses owned by minorities and women, the pandemic’s disproportionate economic impact on minority owned businesses is especially troubling.  [76:  Megan McGibney, “NYC awarded less than 4% of contracts to minority- and women-owned business”, City & State, March 15, 2022, available at: https://www.cityandstateny.com/politics/2022/03/nyc-awarded-less-4-contracts-minority-and-women-owned-business/363155/ ]  [77:  Id.  ] 

To help spur the City’s recovery from the pandemic, the Adams Administration announced, as part of the “Blueprint for New York City’s Economic Recovery” plan, a new fund to help minority owned businesses.[footnoteRef:78] According to the plan, the City will launch a $75 million Small Business Opportunity Fund to help New York City entrepreneurs access capital.[footnoteRef:79] The Fund will offer loans to both early-stage and long-standing businesses, including Black, Indigenous, and people of color (BIPOC) and immigrant business owners who did not receive federal financing assistance and those from communities that have been historically underserved.[footnoteRef:80]  [78:  City of New York “Rebuild, Renew, Reinvent: A Blueprint for New York City’s Economic Recovery,” available at: https://www1.nyc.gov/assets/home/downloads/pdf/office-of-the-mayor/2022/Mayor-Adams-Economic-Recovery-Blueprint.pdf]  [79:  Id.  ]  [80:  Id. ] 

The plan from the Adams’ Administration also aims to improve the M/WBE contracting process. To do this, the Administration has proposed: 1) Improving data collection and tracking of M/WBE contracts and utilization; 2) Advocating for the State to increase the discretionary threshold for the M/WBE Noncompetitive Small Purchase method to $1.5 million, up from $500,000; 3) Establishing a M/WBE prequalified lists for use by NYCHA and implement a mentorship and apprenticeship program; 4) Expanding the use of prequalified lists for all city agencies; and 5) Recognizing the M/WBE status of firms certified as M/WBEs by other governmental entities, provided that those entities’ eligibility criteria align with those of the City, and the firms are located within the City’s geographic market.[footnoteRef:81] [81:  Id, p. 29. ] 


VII. LEGISLATIVE ANALYSIS 
Int. 14 would require the Division of Economic and Financial Opportunity within the Department of Small Business Services and the Mayor’s Office of Contract Services to use the most recent data available when considering revisions to citywide M/WBE participation goals. The bill would take effect 120 days after it becomes law.


Int. No. 14
 
By Council Members Brannan, Mealy, Menin, Louis, Won, Williams, Joseph, Riley, Restler, Brewer and Stevens
 
A Local Law to amend the administrative code of the city of New York, in relation to including the most recent data available in the citywide M/WBE disparity study
 
Be it enacted by the Council as follows:
     
Section 1. Subparagraph (a) of paragraph (4) of subdivision d of section 6-129 of the administrative code of the city of New York, as amended by local law number 1 for the year 2013, is amended to read as follows:
(a) No later than 2015, the commissioner, in consultation with the city chief procurement officer, shall, for each industry classification and each minority group, review and compare the availability rates of firms owned by minorities and women to the utilization rates of such firms in agency contracts and direct subcontracts, and shall on the basis of such review and any other relevant information, where appropriate, revise by rule the citywide participation goals set forth in this subdivision. In making such revision, the commissioner shall use the most recent data available to consider the extent to which discrimination continues to have an impact on the ability of minorities and women to compete for city contracts and subcontracts. The commissioner shall submit the results of such review and any proposed revisions to the participation goals to the speaker of the council at least [sixty] 60 days prior to publishing a proposed rule that would revise participation goals. Such review shall thereafter be conducted at least once every two years.
                     § 2. This local law takes effect 120 days after it becomes law.
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