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I.  
INTRODUCTION

The Committee on Public Safety, chaired by Council Member Peter F. Vallone Jr., will hold a hearing on September 4, 2008 on Proposed Int. No. 721-A, which amends the administrative code of the city of New York by prohibiting climbing, jumping or suspending of oneself from certain structures.  The Committee held a hearing on a previous version of this bill on June 26, 2008 at which the New York City Police Department and Manhattan District Attorney’s testified in support of the intent of the legislation.

II.        BACKGROUND

a. The problem of BASE jumping and ‘buildering’ in New York City

Over the past few years, an increase in the popularity of BASE (building, antenna, span, earth) jumping and “buildering”
 have lured jumping and climbing enthusiasts to New York City seeking publicity or fame from climbing up or jumping from recognized landmarks.  On April 27, 2006, Jeb Corliss, a professional stuntman, attempted to BASE jump from the 86th floor observation deck of the Empire State Building.  Police and security officers were able to prevent his leap by handcuffing him to a railing.
  For this attempted stunt, Corliss was charged with a felony count of reckless endangerment.
  On March 4, 2008, an appellate court reversed a lower court’s decision to dismiss the indictment charging Corliss with first-degree reckless endangerment, reinstated the indictment, and remanded the case back to the lower court to reduce the indictment to allege the lesser-included offense of second-degree reckless endangerment.


More recently, on June 5, 2008, two “builderers,” Alain Robert, a professional stuntman, and Renaldo Clark, a resident of Brooklyn, acting independently and hours apart from each other, scaled the New York Times building in Times Square.  Each man was arrested following his successful ascent and charged with misdemeanor counts of reckless endangerment, criminal trespass, and disorderly conduct (Robert was also charged with making graffiti).
  Prosecutors subsequently brought the charges against Mr. Robert before a grand jury, which dismissed all charges except two charges of disorderly conduct.


b.
Applicable laws


There currently are a handful of state and city laws that can be used to prosecute thrill seekers who choose New York City’s tall buildings, bridges, and landmarks as a playground.  However, as is illustrated by the difficulty law enforcement has encountered in prosecuting recent jumpers and climbers, these laws contain standards of proof that are difficult to meet in this context and/or lack the teeth necessary to truly deter behavior that often is extremely dangerous to both the daredevil and the public.  Law enforcement most commonly brings state charges of reckless endangerment (NYC Penal Law §§ 120.20, 120.25), third degree trespass (NYC Penal Law § 140.10), and/or disorderly conduct (NYC Penal Law § 240.20) against individuals such as Corliss, Robert, and Clark.  Reckless endangerment in the first degree, a class D felony, requires a showing that “under circumstances evincing a depraved indifferent to human life [a person] recklessly engages in conduct which creates a grave risk of death to another person.”
  This is a difficult standard to meet in the context of thrill seeking behavior.  Reckless endangerment in the second degree, a class A misdemeanor, requires that a person “recklessly enage[ ] in conduct which creates a substantial risk of serious physical injury to another person.”
  Too often, experienced stuntmen, because of their training and preparation, are not found to be creating a substantial risk to others.  Trespass laws also are problematic when applied to these stunts because it can be argued that the locations at issue are public places and/or not “fenced or otherwise enclosed in a manner designed to exclude intruders.”
  This often leaves only a charge of disorderly conduct, which merely constitutes a violation subject to up to fifteen days imprisonment and/or a fine not to exceed two-hundred fifty dollars.
  


Section 10-114 of New York City’s administrative code, “street shows,” conceivably could be used to prosecute climbers.  This section makes it unlawful “to give any exhibition of climbing or scaling on the front or exterior of any house or building.”  This prohibition, however, is insufficient in several regards.  First, it requires a showing that the climber was giving an “exhibition.”  Second, it does not address jumpers.  Finally, the punishment for a violation of the law is merely a fine of up to twenty-five dollars and/or imprisonment of up to thirty days.  
Proposed Int. No. 721-A
Proposed Int. No. 721-A seeks to address the inadequacy of current laws, and make it easier for law enforcement to prosecute individuals who engage in thrill seeking behavior involving the city’s “structures” (i.e. buildings, monuments, statues, cranes, bridges, signs, towers or other objects more than fifty feet in height) – thus putting themselves and others in danger and costing the city a great deal in emergency and police resources.

Proposed Int. No. 721-A would amend the administrative code by making it illegal for any person to (i) jump or attempt to jump from any structure more than fifty feet in height (ii) climb or attempt to climb up, down or around the exterior of a structure, or suspend or attempt to suspend him or herself from the exterior of a structure, unless they are granted permission to climb or suspend themselves by the owner of the structure for the sole purpose of performing construction and/or maintenance.
Proposed Int. No. 721-A is not applicable to structures whose primary purpose is recreational or instructional climbing or jumping, provided that permission is granted for such activity by the owner of such structure. Any violation of the prohibitions in Proposed Int. No. 721-A is punishable by up to one year in jail or a fine of up to one thousand dollars or both. 
Amendments to Proposed Int. No. 721-A 
Section two of the bill was amended by moving the definition of “structure” from subdivision (2) to subdivision (a) and expanding it to include signs and towers while increasing the height of the structures from twenty five to fifty feet.

The term device was deleted from former subdivision (1) and removed from the description of prohibited behavior formerly delineated in subdivision (2)(b) and now found in subdivision (b). The result of these changes is that to be in violation of the bill a person no longer has to be wearing a device used to prevent death or serious injury while engaging in the prohibited behavior.
The new subdivision (b)(ii) clarifies that the climbing is prohibited when it is being done up, down or around the exterior of a structure and adds the prohibition of suspending or attempting to suspend oneself from the exterior of a structure or on a device attached to one or more structures.  The new subdivision (b)(ii) no longer has an exemption for jumpers or climbers who receive permission from the New York City Police Department and the owner of the structure, formerly found in subdivision 2(b).
 A new exemption was created in subdivision (b)(ii) for those who are granted permission to climb or suspend themselves from a structure by the owner of the structure for the sole purpose of performing construction and/or maintenance.
Finally, a new subdivision (c) was added which indicates the bill is not applicable to structures whose primary purpose is recreational or instructional climbing or jumping, provided that permission is granted for such activity by the owner of such structure.
� The term “buildering,” a combination of ‘buildings’ and ‘bouldering’ has been coined to describe the “more daring subgroup of a broader climbing phenomenon … climbers lured, often spontaneously, by the walls of churches, the facades of apartment buildings or the towers of bridges.”  Fahim, K. “The People Who Aspire to Great Heights, Literally, Hand Over Hand,” The New York Times, June 7, 2008.


� Fahim, K. & Sullivan, J. “Metro Briefing  / New York: Manhattan: Parachute Attempt Stopped,” The New York Times, April 28, 2006.


� Hartocollis, A. “Bid to Jump Off 86th Floor Was Illegal, Court Rules,” The New York Times, March 5, 2008.


� People v. Corliss, 2008 NY Slip Op 1869. 


� Barron, J. “2 Men Scale New York Times Building Hours Apart,” The New York Times, June 6, 2008.


� Eligon, J. “Most Charges Dropped in Building Climb,” The New York Times, June 13, 2008.


� NYC Penal Law § 120.25.


� NYC Penal Law § 120.20.


� NYC Penal Law § 140.10.


� NYC Penal Law §§ 70.15, 80.05.
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