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I.
Introduction

On February 26, 2013, the Committee on Immigration, chaired by Council Member Daniel Dromm, will vote on Proposed Introductory Bill Number 982-A (“Prop. Int. No. 982-A), a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained by the police department, and Proposed Introductory Bill Number 989-A (“Prop. Int. No. 989-A), a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained by the department of correction.  The Committee previously held a hearing on Introductory Bill Number 982 (“Int. No. 982”), a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained, and on Introductory Bill Number 989 (“Int. No. 989”), a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained by the department of correction on January 25, 2013.  

II.
Background
There are nearly 40 million immigrants living in the United States, more than half of whom may be subject to deportation
 simply because of their immigration status.
  Over the past several years, increased deportation efforts by the federal government led to an increase in the number of immigrants being deported from the United States.  In fact, since 2009, Immigration and Customs Enforcement (“ICE”), a division of the Department of Homeland Security (“DHS”), has been responsible for the most deportations in the nation’s history, removing approximately 400,000 immigrants each year.
  The legislation being considered today seeks to address the impact of the Criminal Alien Program (“CAP”), through which ICE cooperates with law enforcement to identify incarcerated individuals who may be subject to deportation, and Secure Communities, which facilitates the rapid identification of arrested individuals who may be subject to deportation, on New York City.  These programs have resulted in the deportation of countless New Yorkers who pose no risk to public safety, unnecessarily damaging communities across the City.  Further, the fear of deportation is negatively affecting community policing and the willingness of immigrant crime victims and witnesses to report crimes. 

Reports indicate that thousands of New York City’s immigrants are apprehended, detained, and removed each year.
  For example, between October 2005 through December 2010, ICE apprehended more than 34,000 New Yorkers.
  These high numbers can be attributed, in part, to CAP.  Under CAP, ICE is able to identify, process and remove certain individuals whom ICE terms “criminal aliens”
 and who are incarcerated in federal, state and local prisons and jails throughout the United States.
  CAP seeks to prevent the release of most “criminal aliens” by securing final orders of removal prior to the termination of their sentences.
 CAP enforcement activity is conducted by ICE Enforcement and Removal Operations officers and agents, who are responsible for screening inmates to identify individuals who may be subject to deportation under the program.  When such an individual is identified, ICE places a detainer
 on that individual in order to facilitate his or her removal from the United States, and prevent his or her release to the general public.
  Since the implementation of CAP in New York City, it has accounted for nearly 77 percent of ICE’s apprehensions.
  

Although the stated goal of the DOC’s cooperation with ICE is the removal of “criminal aliens,” it has instead resulted in the deportation of many immigrants without criminal records.  In response to growing concern about CAP and the presence of ICE agents at DOC facilities, the New York City Council enacted Local Law 62 of 2011 (“Local Law 62”) to ensure that the DOC’s cooperation with ICE facilitated the detention and removal only of criminals and of others who had prior immigration violations, or who posed public safety or national security threats.  Specifically, Local Law 62 established guidelines for DOC to follow in determining whether to honor immigration detainers, providing that, among other things, a detainer would not be honored on an individual who had no criminal record.  Pursuant to Local Law 62, between March 9 and September 20, 2012, the DOC did not honor 267 detainers, accounting for 20 percent of the detainers received by the DOC from ICE.

On May 15, 2012, subsequent to the enactment of Local Law 62, ICE activated Secure Communities in New York City.  ICE began implementation of the Secure Communities program in 2008 with the stated goal of working with state and local law enforcement agencies to identify and remove “criminal aliens, those who pose a threat to public safety, and repeat immigration violators.”
  Under Secure Communities, fingerprints of persons arrested are shared electronically with DHS so that ICE can determine whether an arrestee is deportable.  Should a person be identified as unlawfully present in the United States, or otherwise be removable due to a criminal conviction, ICE may issue a detainer on the individual, requesting local law enforcement officials to hold the individual so that they can be turned over to ICE.  At the time DHS began implementation of Secure Communities, it did not inform states that participation was mandatory.  New York State, in fact, sought to opt-out of Secure Communities on the grounds of, among other things, the high number of immigrants without criminal records being deported, the program’s significant potential to cause racial and ethnic profiling, and the inadequate auditing and oversight of the program.   In 2011, however, ICE announced that participation in Secure Communities was mandatory and that states could not “opt-out” of the program or prohibit the information sharing that is at the “heart” of the program.
  

The activation of Secure Communities in New York City has resulted in detainers being lodged more quickly against deportable individuals, often while those individuals are in the custody of the NYPD.  Moreover, since the implementation of Local Law 62, research and work by Committee staff with advocates, the Bloomberg Administration and others, as well as additional guidance from ICE,
 led to the conclusion that fewer detainers than originally contemplated by Local Law 62 need be honored.  In order to address these issues, Int. No. 982 and Int. No. 989 were introduced in the Council on December 18, 2012.  Int. No. 982 specifically addresses the NYPD’s response to detainers, while Int. No. 989 would amend Local Law 62 in certain significant ways.

III. 
Hearing on Int. No. 982 and Int. No. 989
At the hearing held on January 25, 2013, the Committee received testimony in support of both bills from the Honorable Robert M. Morgenthau, John Feinblatt, Chief Advisor to the Mayor for Policy and Strategic Planning, and representatives from the NYPD, and the DOC (collectively, the “Administration”).  Mr. Morgenthau spoke to the need for the legislation and the Administration focused its testimony on plans to implement the bills and the impact the implementation will have on the number of detainers honored by the City.
  The Committee also received testimony from advocates, immigration practitioners, public defenders, and affected individuals in support of the bills.  Their testimony generally focused on the impact of CAP and Secure Communities on immigrant New Yorkers.  

Since the hearing on Int. No. 982 and Int. No. 989, several technical changes have been made to the proposed legislation.   

· The term “convicted of a crime” found in Int. No. 982 and Int. No. 989 is replaced by the terms “covered crime” and “convicted of a covered crime” in Prop. Int. No. 982-A and Prop. Int. No. 989-A for clarification purposes.  This is a technical change that will not affect how and when detainers will be honored.

· Int. No. 982 and Int. No. 989 use the term “pending criminal case.”  The Proposed A-versions of these bills use the terms “covered criminal case” and “pending covered criminal case” for clarification purposes. This is a technical change that will not affect how and when detainers will be honored.

· Convictions under section 240.37 of the penal law remain excluded from the definition of covered crime, but the A-versions provide that such convictions must not relate to the patronizing of a prostitute.

· The circumstances in which a charge under section 265.01 of the penal law would cause a detainer to be honored are expanded in the A-versions to not only include charges that relate to possession of a firearm, rifle, or shotgun, but also to those that relate to a bullet or ammunition.  

· In the bills as introduced, a pending charge for assault in the third degree or criminal contempt in the second degree would cause a detainer to be honored unless the defendant is released upon failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of New York’s Criminal Procedure Law.  In the proposed A-versions, detainers would be honored for pending cases involving assault in the third degree or criminal contempt in the second degree, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the New York Criminal Procedure Law.  This is a technical change made for clarification purposes only.  Language was included to ensure that cases resolved with an adjournment in contemplation of dismissal or a conditional discharge are not considered pending criminal cases for purposes of  determining whether to honor a detainer.

· The reporting requirements for the NYPD are streamlined in consideration of the ways in which the Department catalogs information on individuals in its custody and the length of time in which individuals are in the NYPD’s custody.  The reporting requirements for the DOC have been expanded to capture and disaggregate certain data and to reflect the revised ICE detainer form and the revised ICE detainer policy (both released in December 2012).

IV.
Descriptions of Prop. Int. No. 982-A and Prop. Int. No. 989-A
Prop. Int. No. 982-A

If enacted, Prop. Int. No. 982-A would limit the cooperation between the NYPD and ICE and require the NYPD to report on data related to its cooperation with ICE.  Under Prop. Int. No. 982-A, the NYPD would generally be prohibited from honoring detainers in the form of holding an individual beyond the time when he or she would otherwise be released from NYPD custody and from notifying ICE of such individual’s release.  The NYPD would, however, still be permitted to honor detainers if the individual in question: 

· has been “convicted of a covered crime;” 

· is a defendant in a “pending covered criminal case;” 

· has an outstanding criminal warrant;

· is identified as a known gang member; 

· is identified as a possible match in the terrorist screening database; 

· has an outstanding warrant of removal; or

· currently is, or has in the past, been subject to a final order of removal.

Prop. Int. No. 982-A defines a  “covered crime” as any misdemeanor or felony charge brought in New York state courts, with the exception of : (i) prostitution; (ii) loitering for the purpose of engaging in a prostitution offense; and (iii) certain subdivisions of the crime of aggravated unlicensed driving in the second degree.  An individual would be considered “convicted of a covered crime” under Prop. Int. No. 982-A when a final judgment of guilt is entered on a “covered crime.”  However, the NYPD would be prohibited from honoring a detainer on that basis of such a conviction if the individual was adjudicated as a youthful offender or juvenile delinquent, or never convicted of a felony and never convicted of a misdemeanor that is a “covered crime” within ten years of the instant arrest.

Further, Prop. Int. No. 982-A would permit the NYPD to honor detainers where an individual has a “pending covered criminal case.”  A “pending covered criminal case” means a “covered criminal case” where judgment has not been entered.  A “covered criminal case” would include any case where there is a pending felony charge, or a pending misdemeanor charge for the following:

· assault in the third degree, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of New York’s Criminal Procedure Law; 

· sex offenses under Article 130 of the New York Penal Law; 

· criminal possession of a weapon in the fourth degree, provided that such charge must relate to possession of a firearm, rifle, shotgun, bullet or ammunition; 

· criminal contempt in the second degree, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the New York Criminal Procedure Law; and 

· alcohol and drug related offenses under Article 31 of the New York Vehicle and Traffic Law.  

It is important to note that under Prop. Int. No. 982-A, no other open misdemeanors would be considered “pending criminal cases.”  This is a change from how open cases have been treated under Local Law 62.  Additionally, the legislation acknowledges the challenges that might arise in cases where the only reason to honor a detainer is a charge of misdemeanor assault or contempt.  Specifically, such detainers may only be honored in cases where the defendant is not ordered released pursuant to 170.70.  This does two things: (i) ensures detainers will be honored in those cases that are most likely to move forward; and (ii) recognizes the fact that, because arraignments happen quickly and sometimes before all of the facts are known, it could prove useful for the time between arraignment and the 170.70 date to be available for defense counsel, or other advocates, to speak with the prosecutor.  As a result of such conversations, a prosecutor could determine that corroborating the complaint after the 170.70 date would not compromise the effective prosecution of the case. 

If enacted, Int. No. 982 would require the NYPD to complete an annual report, starting September 30, 2013, to be posted on its website.  The information in this report would include:

· the number of civil immigration detainers received from federal immigration authorities; 

· the number of persons held pursuant to detainers beyond the time when such individual would otherwise be released from NYPD custody; 

· the number of individuals transferred to immigration authorities pursuant to detainers; and 

· the number of persons for whom civil immigration detainers were not honored.

Prop. Int. No. 989-A

Prop. Int. No. 989-A would amend Local Law 62 in order to ensure consistency among City agencies that work with ICE.  Accordingly, the definitions of “convicted of a crime” and “pending criminal case” would be harmonized with the definitions of “convicted of a covered crime,” “covered crime,” “covered criminal case,” and “pending covered criminal case” found in Prop. Int. No. 982-A.  These definitions mark a significant change from the definitions set forth in Local Law 62.  Specifically, pursuant to Local Law 62, anyone with a criminal conviction, other than one that resulted in adjudication as a youthful offender or juvenile delinquent, is “convicted of a crime.”  

The definitions of “covered criminal case” and “pending covered criminal case” under Prop. Int. No. 989-A are narrower than the definition of “pending criminal case” found in Local Law 62, which deems any individual with an open misdemeanor or who would be mandatorily adjudicated as a youthful offender or a juvenile delinquent a defendant in a “pending criminal case.”  Such individuals would no longer be considered defendants in pending criminal cases under Prop. Int. 989-A, and accordingly detainers would not be honored against them.
  

Finally, Prop. Int. No. 989-A would seek the following additional reporting from the DOC:

· the total number of detainers lodged disaggregated by the reason given by immigration authorities for issuing the detainers; 

· the number of persons held pursuant to detainers beyond the time when such individual would otherwise be released from DOC custody disaggregated by the reason given by immigration authorities for issuing the detainers; 

· the number of individuals transferred to immigration authorities pursuant to detainers subsequent to the dismissal of the criminal case that brought the individual into the department’s custody; 

· the number of individuals transferred to the custody of immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and had an outstanding warrant of removal or previously had been subject to a final order of removal; 

· the number of individuals transferred to immigration authorities pursuant to detainers who had no misdemeanor or felony convictions and were charged with a felony or felonies in a pending covered criminal case; 

· the number of individuals transferred to immigration authorities pursuant to detainers who had no misdemeanor or felony convictions and were charged solely with a misdemeanor or misdemeanors in a pending covered criminal case; and 

· the number of individuals held pursuant to detainers beyond the time when such individuals would otherwise have been released from the department’s custody who were not transferred to the custody of immigration authorities either because of the expiration of the forty-eight-hour hold period or because immigration authorities disavowed an intention to assume custody.

Effective Date


Both Prop. Int. No. 982-A and Prop. Int. No. 989-A would take effect one hundred and twenty days after enactment into law.
Proposed Int. No. 982-A

By The Speaker (Council Member Quinn) and Council Members Mark-Viverito, Dromm, Brewer, Chin, Comrie, Eugene, Ferreras, Jackson, James, Lander, Mendez, Palma, Reyna, Williams, Wills, Lappin, Rodriguez, Arroyo, Gonzalez and Levin 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to persons not to be detained by the police department

 

 Be it enacted by the Council as follows:

Section 1.  Chapter 1 of title 14 of the administrative code of the city of New York is amended by adding a new section 14-154 to read as follows:   

§14-154.  Persons not to be detained. a. Definitions. For the purposes of this section, the following terms shall have the following meanings: 

1. “Civil immigration detainer” shall mean a detainer issued pursuant to 8 C.F.R. 287.7.  

2. “Convicted of a covered crime” shall mean a final judgment of guilt entered on a covered crime, including a conditional discharge pursuant to section 410.10 of the criminal procedure law, or a comparable provision of federal law or the law of another state.  A person shall not be considered convicted of a covered crime if that person: 

i. was adjudicated as a youthful offender, pursuant to article seven hundred twenty of the criminal procedure law, or a comparable status pursuant to federal law or the law of another state, or a juvenile delinquent, as defined by subdivision one of section 301.2 of the family court act, or a comparable status pursuant to federal law or the law of another state; or

ii. has never had a final judgment of guilt entered against him or her on a felony and has not had a final judgment of guilt entered against him or her on a misdemeanor that is a covered crime for at least ten years prior to the date of the instant arrest.

3. “Covered crime” shall mean a misdemeanor or felony charge brought in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States, provided, however, that a charge brought pursuant to section 230.00 of the penal law, section 240.37 of the penal law, except when such charge relates to the patronizing of a prostitute, or subdivision one or subparagraph (i) or (iv) of paragraph (a) of subdivision two of section five hundred eleven of the vehicle and traffic law, or a comparable provision of federal law or the law of another state, shall not be deemed a covered crime.

4. “Covered criminal case” shall mean a case in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States, excluding the family court of the state of New York or a comparable court in another jurisdiction in the United States, where any felony charge, or a misdemeanor charge pursuant to any of the following provisions, or a comparable provision of federal law or the law of another state, is pending:

A. section 120.00 of the penal law, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the criminal procedure law;
B. article one hundred thirty of the penal law;

C. section 265.01 of the penal law, provided that such charge relates to possession of a firearm, rifle, shotgun, bullet or ammunition; 

D. section 215.50 of the penal law, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the criminal procedure law; or

E. article thirty-one of the vehicle and traffic law.
5. “Federal immigration authorities” shall mean any officer, employee or person otherwise paid by or acting as an agent of United States immigration and customs enforcement or any division thereof or any other officer, employee or person otherwise paid by or acting as an agent of the United States department of homeland security who is charged with enforcement of the civil provisions of the immigration and nationality act.  

6. (i) “Pending covered criminal case” shall mean a covered criminal case where judgment has not been entered. 
(ii) Notwithstanding anything to the contrary in subparagraph i of this paragraph, any person who is a defendant in more than one case where judgment has not been entered and where a covered crime is charged, shall be deemed to be a defendant in a pending covered criminal case.  

(iii) Any person whose case is disposed of with an adjournment in contemplation of dismissal pursuant to section 170.55 or 170.56 of the criminal procedure law, or a comparable provision of federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case, or a case in which a covered crime is charged for purposes of subparagraph ii of this paragraph.
(iv) Any person who has been sentenced to conditional discharge pursuant to section 410.10 of the criminal procedure law, or a comparable provision of federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case, or a case in which a covered crime is charged for purposes of subparagraph ii of this paragraph.  

(v) Any person who, if convicted,  must be found by the court to be a youthful offender, pursuant to paragraph (b) of subdivision one of section 720.20 of the criminal procedure law, or a comparable status pursuant to  federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case.
7. “Terrorist screening database” shall mean the United States terrorist watch list or any similar or successor list maintained by the United States.

b. Prohibition on honoring a civil immigration detainer. 1. The department shall not honor a civil immigration detainer by: 

(i) holding a person beyond the time when such person would otherwise be released from the department’s custody, except for such reasonable time as is necessary to conduct the search specified in paragraph two of this subdivision, or 

(ii) notifying federal immigration authorities of such person’s release. 

2. Paragraph one of this subdivision shall not apply under any of the following circumstances: 

(i) A search, conducted at or about the time when such person would otherwise be released from the department’s custody, of state and federal databases, or any similar or successor databases, accessed through the New York state division of criminal justice services e‑JusticeNY computer application, or any similar or successor computer application maintained by the city of New York or state of New York, indicates, or the department has been informed by a court, that such person: 

A. has been convicted of a covered crime; 

B. is a defendant in a pending covered criminal case; 

C. has an outstanding criminal warrant in the state of New York or another jurisdiction in the United States; 

D. is identified as a known gang member in the database of the national crime information center or any similar or successor database maintained by the United States; or 

E. is identified as a possible match in the terrorist screening database.  

(ii) The search conducted pursuant to subparagraph i of this paragraph indicates, or the department has been informed by federal immigration authorities, that such person: 

A. has an outstanding warrant of removal issued pursuant to 8 C.F.R. 241.2; or 

B. is or has previously been subject to a final order of removal pursuant to 8 C.F.R. 1241.1. 

3. Nothing in this section shall affect the obligation of the department to maintain the confidentiality of any information obtained pursuant to paragraph two of this subdivision. 

c. No conferral of authority. Nothing in this section shall be construed to confer any authority on any entity to hold persons on civil immigration detainers beyond the authority, if any, that existed prior to the enactment of this section. 
d. No conflict with existing law. This local law supersedes all conflicting policies, rules, procedures and practices of the city of New York.  Nothing in this local law shall be construed to prohibit any city agency from cooperating with federal immigration authorities when required under federal law.  Nothing in this local law shall be interpreted or applied so as to create any power, duty or obligation in conflict with any federal or state law. 

e. No private right of action.  Nothing contained in this section or in the administration or application hereof shall be construed as creating any private right of action on the part of any persons or entity against the city of New York or the department. 

f. Reporting. No later than September 30, 2013, and no later than September thirtieth of each year thereafter, the department shall post a report on the department website that includes the following information for the preceding twelve month period:

1. the number of civil immigration detainers received from federal immigration authorities; 

2. the number of persons held pursuant to civil immigration detainers beyond the time when such person would otherwise be released from the department’s custody;  

3. the number of persons transferred to the custody of federal immigration authorities pursuant to civil immigration detainers; and 

4. the number of persons for whom civil immigration detainers were not honored pursuant to subdivision b of this section.

g. For the purpose of this section, any reference to a statute, rule, or regulation shall be deemed to include any successor provision.

§2.  This local law shall take effect 120 days after it shall have become a law, except that the commissioner shall, prior to such effective date, take such actions as are necessary to implement the provisions of this law.

-----------
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Proposed Int. No. 989-A

By Council Members Mark-Viverito, the Speaker (Council Member Quinn), Dromm, Chin, Comrie, Eugene, Ferreras, Jackson, James, Koppell, Lander, Mendez, Palma, Reyna, Vann, Williams, Wills, Lappin, Rodriguez, Arroyo and Levin
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to persons not to be detained by the department of correction

  

Be it enacted by the Council as follows:

Section 1.  Subdivision a of section 9-131 of chapter 1 of title 9 of the administrative code of the city of New York, as added by local law number 62 for the year 2011, is amended to read as follows:

a. Definitions. For the purposes of this section, the following terms shall have the following meanings: 

1. “Civil immigration detainer” shall mean a detainer issued pursuant to 8 C.F.R. 287.7.

2. “Convicted of a covered crime” shall mean a final judgment of guilt entered on a [misdemeanor or felony charge in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States] covered crime, including a conditional discharge pursuant to section 410.10 of the criminal procedure law, or a comparable provision of federal law or the law of another state.  [Persons] An individual shall not be considered convicted of a covered crime if that individual: 

i. was adjudicated as a youthful [offenders] offender, pursuant to article [720] seven hundred twenty of the criminal procedure law, or a comparable [provision of] status pursuant to federal law or the law of another state, or a juvenile [delinquents] delinquent, as defined by subdivision one of section [301.2(1)] 301.2 of the family court act, or a comparable [provision of] status pursuant to federal law or the law of another state [shall not be considered convicted of a crime]; or

ii. has never had a final judgment of guilt entered against him or her on a felony and has not had a final judgment of guilt entered against him or her on a misdemeanor that is a covered crime for at least ten years prior to the date of the instant arrest. 

3. “Covered crime” shall mean a misdemeanor or felony charge brought in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States, provided, however, that a charge brought pursuant to section 230.00 of the penal law, section 240.37 of the penal law, except when such charge relates to the patronizing of a prostitute, or subdivision one or subparagraph (i) or (iv) of paragraph (a) of subdivision two of section five hundred eleven of the vehicle and traffic law, or a comparable provision of federal law or the law of another state, shall not be deemed a covered crime.

4. “Covered criminal case” shall mean a case in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States, excluding the family court of the state of New York or a comparable court in another jurisdiction in the United States, where any felony charge, or a misdemeanor charge pursuant to any of the following provisions, or a comparable provision of federal law or the law of another state, is pending.

A. section 120.00 of the penal law, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the criminal procedure law;
B. article one hundred thirty of the penal law;

C. section 265.01 of the penal law, provided that such charge relates to possession of a firearm, rifle, shotgun, bullet or ammunition; 

D. section 215.50 of the penal law, unless the defendant is ordered by the court to be released for failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the criminal procedure law; or

E. article thirty-one of the vehicle and traffic law.  
  5.  “Department” shall mean the New York city department of correction and shall include all officers, employees and persons otherwise paid by or acting as agents of the department.

    [4] 6.  “Federal immigration authorities” shall mean any officer, employee or person otherwise paid by or acting as an agent of United States immigration and customs enforcement or any division thereof or any other officer, employee or person otherwise paid by or acting as an agent of the United States department of homeland security who is charged with enforcement of the civil provisions of the immigration and nationality act.


[5] 7. i. “Pending covered criminal case” shall mean a covered criminal case [in any of the criminal courts of the state of New York, as defined in section 10.10 of the criminal procedure law, or any other court of competent jurisdiction in the United States, excluding the family court of the state of New York or a comparable court in another jurisdiction in the United States,] where judgment has not been entered [and where a misdemeanor or felony charge is pending].  


ii. Notwithstanding anything to the contrary in subparagraph i of this paragraph, an individual who is a defendant in more than one case where judgment has not been entered and where a covered crime is charged, shall be deemed to be a defendant in a pending covered criminal case.  


iii. Any individual whose case is disposed of with an adjournment in contemplation of dismissal pursuant to section 170.55 or 170.56 of the criminal procedure law, or a comparable provision of federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case, or a case in which a covered crime is charged for purposes of subparagraph ii of this paragraph.  


 [A case in which the highest charge is a violation or a non-criminal infraction, including a case in which an] 


iv. Any individual who has been sentenced to conditional discharge [for committing a violation or a non-criminal infraction] pursuant to section 410.10 of the criminal procedure law or a comparable provision of federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case, or a case in which a covered crime is charged for purposes of subparagraph ii of this paragraph.

v. Any individual who, if convicted, must be found by the court to be a youthful offender, pursuant to paragraph (b) of subdivision one of section 720.20 of the criminal procedure law, or a comparable status pursuant to  federal law or the law of another state, shall not be deemed to be a defendant in a pending covered criminal case.

  [6] 8. “Terrorist screening database” shall mean the United States terrorist watch list or any similar or successor list maintained by the United States.

 § 2. Subparagraph i of paragraph 2 of subdivision b of section 9-131 of the administrative code of the city of New York, as added by local law number 62 for the year 2011, is amended to read as follows:

i. a search, conducted at or about the time when such individual would otherwise be released from the department’s custody, of state and federal databases, or any similar or successor databases, accessed through the New York state division of criminal justice services e-JusticeNY computer application, or any similar or successor computer application maintained by the city of New York or state of New York, indicates, or the department has been informed by a court, that such individual: 

A. has been convicted of a covered crime; 

B. is a defendant in a pending covered criminal case; 

C. has an outstanding criminal warrant in the state of New York or another jurisdiction in the United States; 

D. is identified as a known gang member in the database of the national crime information center or any similar or successor database maintained by the United States; or 

E. is identified as a possible match in the terrorist screening database.

§ 3. Subdivision f of section 9-131 of the administrative code of the city of New York, as added by local law number 62 for the year 2011, is amended to read as follows:

f. Reporting. No later than September 30, 2012 and no later than September [30] thirtieth of each year thereafter, the department shall post a report on the department website that includes the following information for the preceding [12] twelve month period:

1. the total number of detainers lodged with the department, disaggregated to the extent possible by the reason given by federal immigration authorities for issuing the detainers, including, but not limited to, that federal immigration authorities: 

i. had reason to believe that the individuals in the department’s custody are subject to removal from the United States; 

ii. initiated removal proceedings and served a notice to appear or other charging document on individuals in the department’s custody; 

iii. served a warrant of arrest for removal proceedings on individuals in the department’s custody; or 

iv. obtained orders of deportation or removal from the United States for individuals in the department’s custody;

2. the number of individuals held pursuant to civil immigration detainers beyond the time when such individual would otherwise be released from the department’s custody, disaggregated to the extent possible by the reason given by federal immigration authorities for issuing the detainers, including, but not limited to, that federal immigration authorities: 

i. had  reason to believe that the individuals in the department’s custody are subject to removal from the United States; 

ii. initiated removal proceedings and served a notice to appear or other charging document on individuals in the department’s custody; 

iii. served a warrant of arrest for removal proceedings on individuals in the department’s custody; or 

iv. obtained orders of deportation or removal from the United States for individuals in the department’s custody;  
[2.] 3. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers;
[3.] 4. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had at least one felony conviction;
[4.] 5. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had at least one misdemeanor conviction but no felony convictions;
[5.] 6. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions;

7. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers subsequent to the dismissal of the criminal case that brought the individual into the department’s custody;

8. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and had an outstanding warrant of removal issued pursuant to 8 C.F.R. 241.2; or had previously been subject to a final order of removal pursuant to 8 C.F.R. 1241.1. 
[6.] 9. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were identified as known gang members in the database of the national crime information center or a successor database maintained by the United States;
[7.] 10. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were identified as possible matches in the terrorist screening database;
[8.] 11. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were identified as both possible matches in the terrorist screening database and known gang members in the database of the national crime information center or a successor database maintained by the United States;
[9.] 12. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were defendants in a pending criminal case;
13. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were charged with a felony or felonies in a pending covered criminal case;

14. the number of individuals transferred to the custody of federal immigration authorities pursuant to civil immigration detainers who had no misdemeanor or felony convictions and were charged solely with a misdemeanor or misdemeanors in a pending covered criminal case;
[10.] 15. the amount of state criminal alien assistance funding requested and received from the federal government; [and 

11.] 16. the number of individuals for whom civil immigration detainers were not honored pursuant to subdivision b of this section.; and

17. the number of individuals held pursuant to civil immigration detainers beyond the time when such individuals would otherwise have been released from the department’s custody who were not transferred to the custody of federal immigration authorities either because of the expiration of the forty-eight-hour hold period provided in 8 C.F.R. 287.7 or because federal immigration authorities disavowed an intention to assume custody.

§4.  This local law shall take effect 120 days after it shall have become a law, except that the commissioner of correction shall, prior to such effective date, take such actions as are necessary to implement the provisions of this law.

-----------
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� In this report, the terms “deportation” or “deported” are used interchangeably with the terms “removal” or “removed.”


� Center for American Progress, The Facts on Immigration: Everything You Need to Know About Our Foreign-Born Population, Current Immigration Policy, and the Voting Power of New Americans, (July 6, 2012), � HYPERLINK "http://www.americanprogress.org/issues/immigration/report/2012/07/06/11888/the-facts-on-immigration-today/"��http://www.americanprogress.org/issues/immigration/report/2012/07/06/11888/the-facts-on-immigration-today/� (last visited Jan. 23, 2013).


� U.S. Immigration and Customs Enforcement, Immigration Enforcement Actions: 2011, (Sept. 2012) available at � HYPERLINK "http://www.dhs.gov/sites/default/files/publications/immigration-statistics/enforcement_ar_2011.pdf"��http://www.dhs.gov/sites/default/files/publications/immigration-statistics/enforcement_ar_2011.pdf� (last visited January 23, 2013); ICE, ICE Removal Statistics, � HYPERLINK "http://www.ice.gov/removal-statistics/"��http://www.ice.gov/removal-statistics/� (last visited Jan. 23, 2013).


� NYU School of Law Immigrant Rights Clinic, Immigrant Defense Project, and Families for Freedom, Insecure Communities, Devastated Families: New Data on Immigrant Detention and Deportation Practices in New York City, (July 23, 2012), � HYPERLINK "http://familiesforfreedom.org/sites/default/files/resources/nyc%2520foia%2520report%25202012%2520final_1.pdf"��http://familiesforfreedom.org/sites/default/files/resources/NYC%20FOIA%20Report%202012%20FINAL_1.pdf� , 2 (last visited Jan. 23, 2013) [hereinafter Insecure Communities].


� Id. at 5.


� With regard to ICE law enforcement efforts, the term “criminal alien” refers to a non-citizen convicted of a criminal offense under state or federal law. 


� U.S. Immigration and Customs Enforcement, Fact Sheet: Criminal Alien Program (Mar. 29, 2011), � HYPERLINK "http://www.ice.gov/news/library/factsheets/cap.htm"��http://www.ice.gov/news/library/factsheets/cap.htm� (last visited Jan. 23, 2013).


� Id.


� “Any authorized immigration officer may at any time issue a[n]…Immigration Detainer-Notice of Action, to any other Federal, State, or local law enforcement agency.  A detainer serves to advise another law enforcement agency that [ICE] seeks custody of an alien presently in the custody of that agency, for the purpose of arresting and removing the alien.  The detainer is a request that such agency advise [ICE], prior to the release of the alien, in order for the Department to arrange to assume custody, in situations when gaining immediate physical custody is either impracticable or impossible.” 


“Temporary detention at Department request. Upon a determination by the Department to issue a detainer for an alien not otherwise detained by a criminal justice agency, such agency shall maintain custody of the alien for a period not to exceed 48 hours, excluding Saturdays, Sundays, and holidays in order to permit assumption of custody by the Department.”  8 CFR §287.7(a), (d).


� Id.


� Insecure Communities at 2. 


� Hearing on Int. No. 982, a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained, and Int. No. 989, a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained by the department of correction, Before the Committee on Immigration, 63, Jan. 25, 2013 (testimony of Lewis Finkelman, First Deputy Commissioner, Department of Correction).


� U.S. Immigration and Customs Enforcement, Secure Communities, � HYPERLINK "http://www.ice.gov/secure_communities/"��http://www.ice.gov/secure_communities/� (last visited Jan. 24, 2013).


� Letter from John Morton, Assistant Secretary, U.S. Immigration and Customs Enforcement, to The Hon. Zoe Lofgren, U.S. House of Representatives (Apr. 28, 2011) (on file with Committee staff); U.S. Immigration and Customs Enforcement, Frequently Asked Questions: Can a state or local law enforcement agency choose not to have fingerprints it submits to the FBI not checked against DHS’ system?, � HYPERLINK "http://www.ice.gov/secure_communities/faq.htm" �http://www.ice.gov/secure_communities/faq.htm� (last visited Jan. 24, 2013).


� On December 21, 2012, ICE issued a new national detainer policy to ensure that ICE’s enforcement resources are dedicated to individuals whose removal promotes public safety and national security, among other things.  Memorandum from John Morton, Director, U.S. Immigration and Customs Enforcement, to All Field Office Directors, All Special Agents in Charge, All Chief Counsel (Dec. 21, 2012), � HYPERLINK "http://www.ice.gov/doclib/detention-reform/pdf/detainer-policy.pdf"��http://www.ice.gov/doclib/detention-reform/pdf/detainer-policy.pdf� (last visited Jan. 24, 2013).  


� See generally, Hearing on Int. No. 982, a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained, and Int. No. 989, a Local Law to amend the administrative code of the city of New York, in relation to persons not to be detained by the department of correction, Before the Committee on Immigration, 55, 75-76, Jan. 25, 2013 (testimony of John Feinblatt, Chief Advisor to the Mayor for Policy and Strategic Planning).


� As set forth above in the discussion of Int. 982, individuals charged with the following misdemeanors: (i) criminal possession of a weapon in the fourth degree, provided that such charge must relate to possession of a firearm; (ii) sex offenses under Article 130 of the New York Penal Law; (iii) alcohol and drug related offenses under Article 31 of the New York Vehicle and Traffic Law; (iv) criminal contempt in the second degree, unless the defendant is released upon failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of the New York Criminal Procedure Law, and (v) assault in the third degree, unless the defendant is released upon failure to replace the misdemeanor complaint with an information pursuant to section 170.70 of New York’s Criminal Procedure Law, would still be considered defendants in pending criminal cases.
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