Matthew Carlin, Committee Counsel
Alexis Wanzenberg, Counsel

Gafar Zaaloff, Legislative Analyst

Kendall Stephenson, Finance Analyst

[image: image1.png]



THE COUNCIL OF THE CITY OF NEW YORK

COMMITTEE REPORT OF THE HUMAN SERVICES DIVISION 

Matt Gewolb, Legislative Director

COMMITTEE ON CIVIL SERVICE AND LABOR

Hon. I. Daneek Miller, Chairperson

March 3, 2017
INT. NO. 1387
By Council Members Johnson, Rosenthal, Reynoso, Torres, Richards, Lander, Levin, Cohen, Levine, Rose, Salamanca, Van Bramer, Koslowitz, Lancman, Menchaca, Chin, Ferreras-Copeland, Cabrera, Espinal, Maisel, Cornegy, Dromm, Cumbo, Williams, Miller, Kallos, King and Palma
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees.
ADMINISTRATIVE CODE:
Adds a new subchapter 6 to chapter 12 of title 20
INTRODUCTION
On March 3, 2017, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller will hold a hearing on Int. No. 1387, A Local Law to amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees, introduced by Council Member Corey Johnson. Witnesses invited to testify include representatives from the Department of Citywide Administrative Services, Department of Consumer Affairs, New York City Office of Labor Relations, worker rights advocates, unions, business groups, chambers of commerce and fast food restaurants.
BACKGROUND
This bill would ban the practice of on-call scheduling for retail employees. On-call scheduling refers to the practice of requiring an employee to be available to report to work during specific shifts, and requiring the employee to contact or wait to be contacted by an employer who determines whether or not the employee is actually needed for those shifts.
 Under this practice, these employees must reserve time that could be dedicated to other purposes (e.g., a second job, school, childcare responsibilities) in order to be available to work. However, oftentimes, the employer will not actually require an employee to work.
 Additionally, some employers engage in abusive on-call scheduling practices, such as punishing employees by decreasing hours, or treating extra on-call hours as a “bonus” for exemplary employee performance.
 Some employers may use “on call” scheduling to avoid unemployment claims.
 
Seventeen percent of the workforce, nationally, is subjected to an unstable work shift schedule.
 An unstable work shift schedule is linked to significantly greater work-family conflict
 and adverse cognitive and physical effects.
 New York Attorney General Eric Schneiderman along with other state Attorney Generals sent letters in April 2016 to large retailers based on these concerns.
 A 2015 investigation by Attorney General Schneiderman prompted several retailers to agree to abandon the practice of on-call scheduling
 

This bill would also require an employer who employs retail employees to provide such employees with at least 20 hours of work during any 14-day period (not including hours that an employee chooses to take as leave with the employer’s consent). Some employers hire many part-time workers instead of hiring fewer full-time workers. This practice means that some employees may be scheduled for only a few hours’ work during a given pay period and that employees who want to work more hours are not able to. Much of the growth in involuntary part-time work has occurred in the retail sector.
 Part-time workers generally face more variability and unpredictability in their work schedules, lower rates of pay, and fewer benefits relative to full-time workers.

BILL SUMMARY

Int. No. 1387 would ban the practice of on-call scheduling for employers of retail workers by making it unlawful to schedule a retail employee for on-call shifts, to cancel a shift within 72 hours of the start of the shift, to require a retail employee to work with less than 72 hours’ notice (unless the employee consents), to require a retail employee to contact their employer within 72 hours to confirm whether or not he or she will be needed to work, or to provide a retail employee with less than 20 hours of work during any 14 day period. The bill would require an employer to post a copy of the work schedule of all employees at the work location at least 72 hours before the beginning of the scheduled hours of work and to notify employees about any changes as soon as practicable. Additionally, this bill would require an employer to provide to a retail employee, upon request, with a copy of such employee’s work schedule in writing for previously worked weeks, as well as the most current version of all employees’ work schedules at the work location.

Section one of Int. No. 1387 would add a new subchapter 6 to chapter 12 of title 20 of the Administrative Code. Section 20-1261 of such new subchapter would prohibit an employer of a retail employee from scheduling on-call hours for such employee, from cancelling scheduled hours of work for a retail employee within 72 hours of the start of such hours, from requiring a retail employee to contact an employer to confirm whether or not such employee should report to work scheduled hours with fewer than 72 hours before the start of such hours, or from providing a retail employee with less than 20 hours of work during any 14-day period, not including any hours an employee chooses to take as paid or unpaid leave with the employer’s consent during that 14-day period. A retail employee may request time off or work in place of another employee if such retail employees mutually agree upon the schedule change.

Section 20-1262 would require an employer to post in a location that is accessible and visible to all employees at the work location a copy of the work schedule of all of the employees at that work location at least 72 hours before the beginning of the scheduled hours of work. The employer would be required to update the schedule and directly notify affected employees of changes to the work schedule as soon as practicable after changes are made. Upon request by a retail employee, an employer would be required to provide such employee with a copy of their work schedule for any previous week and the most current version of all retail employees’ work schedules at that work location, whether or not changes have been posted.

New section 20-1263 of the Code would address worker initiated agreements.  The section would provide that the provisions of subchapter 6 would not apply to employees covered by a valid collective bargaining agreement, or in an addendum to an existing agreement (including an agreement that is open for negotiation) if both the provisions are expressly waived in such collective bargaining agreement and such collective bargaining agreement provides for a comparable or better benefit for the employees covered by that agreement.

The second section of the bill is the enactment clause. The clause would provide that this local law take effect on the later of 180 days after it becomes law or the date that a local law amending the New York city charter and the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in an introduction for the year 2016, takes effect, except that the Commissioner of Consumer Affairs shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting on-call scheduling for retail employees

Be it enacted by the Council as follows:
Section 1. Chapter 12 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 6 to read as follows: 

Subchapter 6

On-Call Scheduling
§ 20-1261 On-call scheduling prohibited. a. Except as otherwise provided by law, an employer shall not: 

1. Schedule a retail employee for any on-call hours;

2. Cancel any scheduled hours of work for a retail employee within 72 hours of the start of such hours;

3. Require a retail employee to work with fewer than 72 hours’ notice, unless the employee consents in writing; or

4. Require a retail employee to contact an employer to confirm whether or not the employee should report for scheduled hours fewer than 72 hours before the start of such hours. 

5. Provide a retail employee less than 20 hours of work during any 14-day period, offset by any hours an employee elects to take as leave, paid or unpaid, with the employer’s consent, during that 14-day period. 

b. This subchapter does not prevent an employer from allowing a retail employee to request time off or prevent a retail employee from working in place of another employee who has been scheduled to work a particular scheduled work period as long as the retail employees mutually agree upon the change. 

§ 20-1262 Notice of schedule. a. An employer shall post in a location that is accessible and visible to all employees at the work location a physical copy of the work schedule of all the employees at that work location at least 72 hours prior to the beginning of the scheduled hours of work and shall update the schedule and directly notify affected employees as soon as practicable after changes are made to the work schedule. 

b. Upon request by a retail employee, an employer shall provide the employee with such retail employee’s work schedule in writing for any previous week worked and the most current version of all retail employees’ work schedules at that work location, whether or not changes to the work schedule have been posted.

§ 20-1263 Worker initiated agreement. The provisions of this subchapter do not apply to any employee covered by a valid collective bargaining agreement, or in an addendum to an existing agreement, including an agreement that is open for negotiation, if both (i) such provisions are expressly waived in such collective bargaining agreement and (ii) such agreement provides for a comparable or superior benefit for the employees covered by such agreement.
§ 2. This local law takes effect on the later of 180 days after it becomes law or the date that a local law amending the New York city charter and the administrative code of the city of New York in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide schedule change premium compensation when hours are changed after required notices, as proposed in an introduction for the year 2016, takes effect, except that the commissioner of the department shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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