Staff:
Fire and Criminal Justice Services
Brian Crow, Counsel








William Hongach, Policy Analyst 








Contracts









Alesha Brown, Counsel








Women’s Issues

Aminta Kilawan, Legislative Analyst
Joan Povolny, Policy Analyst 
[image: image1.png]



THE COUNCIL
BRIEFING PAPER OF THE GOVERNMENTAL AFFAIRS AND HUMAN SERVICES DIVISONS
Matthew Gewolb, Legislative Director

Rachel Cordero, Deputy Director, Governmental Affairs

Terzah Nasser, Deputy Director, Human Services

COMMITTEE ON FIRE AND CRIMINAL JUSTICE SERVICES
Hon. Elizabeth S. Crowley, Chairperson
COMMITTEE ON CONTRACTS
Hon. Helen Rosenthal, Chairperson

COMMITTEE ON WOMEN’S ISSUES
Hon. Laurie Cumbo, Chairperson
December 10, 2014
OVERSIGHT:
Examining Ways to Increase the Number of FDNY Female Firefighters
I.     INTRODUCTION
On December 10, 2014, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, the Committee on Contracts, chaired by Council Member Helen Rosenthal, and the Committee on Women’s Issues, chaired by Council Member Laurie Cumbo, will conduct an oversight hearing to examine ways to increase the number of New York City Fire Department (“the Department” or “FDNY”) female firefighters. Those invited to testify include representatives of the FDNY, The New York City Department of Citywide Administrative Services (“DCAS”), the United Women Firefighters, and other interested parties.

The FDNY is currently comprised of approximately 10,500 firefighters and fire officers.
 Of those members, only 44 are women.
 Historically, only men were permitted to take the examination required to become New York City firefighters. However, Title VII of the 1964 Civil Rights Act prohibits various forms of employment discrimination, including discrimination on the basis of sex, and in 1972 Congress extend the Act to cover all employees of state and local governments and governmental agencies.
 Accordingly, the FDNY prepared to allow women to apply for firefighter positions.
 

Before the next administration of the New York City firefighter exam, which would begin in 1977, the Department of Personnel, with the assistance of an outside consultant, developed a new exam that was substantially different from former exams.
 Among the many changes was a modification to the physical exam that changed the way results would be tabulated. Whereas the results of previous exams had been determined on a pass/fail basis, the new administration of the test ranked applicants based on their performance of various physical tasks, with only those who scored in the top 30 percent eligible for an appointment.

The City encouraged women to apply to take the exam, which included two segments: a written test and a physical abilities test.
 Of the more than 25,000 applicants who took the 1977 written exam, only 410 were female.
 And of the women who passed the written exam, just 88 took the 1978 physical abilities test. None of the female applicants passed the physical abilities test.

Brenda Berkman, one of the female applicants who failed the physical abilities test, filed a class-action lawsuit on behalf of herself and other women who took the examination but who either failed the physical portion of the exam or were deterred from taking it altogether as a result of sex discrimination.
 In 1982, after a trial in federal court in which the court undertook a detailed analysis of the exam’s validity, the court concluded that the physical abilities test, in part due to its ranking system, failed to accurately measure the skills necessary to be a firefighter, and consequently discriminated against women plaintiffs on the basis of their sex.
 The court ordered the City to prepare new selection procedures that would not discriminate against women and to grant appointments to at least 45 women who had failed the 1978 administration, if that many could be found who were still interested in being firefighters.
 Later that year, after passing the newly developed physical requirements test, 11 women, including Berkman, graduated from the Fire Academy and began jobs as New York City firefighters.
 While this hearing is focused on examining ways to increase the number of female firefighters, it is important to note recruitment and retention of minorities and claims of discrimination against both minorities and women have been longstanding issues for the Department. 
II.
2007 DEPARTMENT OF JUSTICE LITIGATION

In 2007, the United States Department of Justice (“DOJ”) and the Vulcan Society sued the City, FDNY and DCAS, contending that the 1999 and 2002 administrations of the firefighter exam discriminated against black and Hispanic applicants.
  The Federal District Court ruled in the plaintiffs’ favor, concluding that the exam, which had also been used in 2007 during the pendency of the litigation, discriminated against black and Hispanic candidates.
 In a subsequent ruling in the same case, the court concluded that the City’s use of the exam constituted intentional discrimination because it exhibited a deliberate indifference about its adverse effect on minority applicants, particularly in view of the history of litigation against the City on similar issues.
  

In 2010, not long after the District Court made its finding of intentional discrimination, United Women Firefighters (“UWF”) considered joining the DOJ litigation.
 The UWF President at the time, Regina Wilson, wrote a letter to the judge presiding over the case in which she noted that “[w]omen are even more underrepresented in the FDNY than minority male firefighters,” and suggested that UWF might seek either to join the existing litigation or bring a separate lawsuit in its own behalf.
 UWF ultimately did neither, however, and in 2011 the District Court entered a permanent injunction against the use of the exams – or any other racially discriminatory measure – for selection of entry-level firefighters.
 The court also appointed a Court Monitor to oversee implementation of the injunction’s other requirements, including that the City work with a consultant to bring its candidate selection process into compliance with the law.
  Earlier last year, the Second Circuit vacated the District Court’s finding of intentional discrimination, but left most of the other provisions of the injunction intact. 
 This year, the FDNY settled this lawsuit for $98 million and agreed to make changes to increase its hiring of racial minorities.

In the wake of the DOJ litigation, FDNY worked with testing consultant PSI to develop a new firefighter exam,
 which was approved by the District Court and administered in 2012 - the first administration of a firefighter exam in 5 years.
 The 2012 exam resulted in the most diverse candidate list in the Department’s history with 61,439 applicants – more than double the 29,638 applicants who signed up in 2007.
 Of the 42,161 applicants who took exam, 19,260 were nonwhite and 1,952 were women, roughly double the number of applicants in 2007.

Because FDNY hiring ceased in 2008, resulting in a significant number of vacant firefighter positions, the Department sought to hire up to 3,500 new firefighters over a four-year period, which began in early 2013.
 The first class of probationary firefighters in over four years entered the Fire Academy in 2013.
 Additional classes are expected to enter the Department over the next several years. In December 2013, the Fire Academy graduated the most diverse class in its history with 62% of the 242 total graduates being racial minorities and four of the graduates being women.
  The Department has projected that 4.6 percent of the overall hires from the 2012 administration of the exam will be women.
 The next administration of the firefighter exam is estimated to be held in approximately 2015 or 2016.

III.
FDNY DIVERSITY RECRUITMENT
Notwithstanding the enduring concerns of diversity in the FDNY, the FDNY has made significant efforts to address the problem. In 2005, the FDNY allocated $1.4 million to establish a permanent recruitment unit dedicated to increasing the ranks of minority and women firefighters.
 In a series of oversight hearings held by the Fire and Criminal Justice Services Committee in 2006 regarding diversity recruitment, the Committee learned, among other things, that the FDNY Office of Recruitment and Diversity (“ORD”) - which according to the Department, is responsible for the recruitment and retention of Firefighters, EMTs, Paramedics and Fire Protection Inspectors - had launched a comprehensive campaign, with an emphasis on diversity recruitment, in preparation for the open competitive exam for firefighters scheduled for January 2007. The campaign included a $1 million multimedia marketing strategy, successive mail and phone outreach, and active recruitment at various sites, including sporting events, career fairs, shopping centers, colleges, and cultural festivals. Between October 2006 and the January 2007 exam, ORD conducted tutorials as well as physical training sessions at several locations throughout the City. According to the Department, in addition to recruiting a more diverse workforce, ORD runs the FDNY Exploring Program, coordinates the Department’s role in the FDNY High School for Fire and Life Safety, and directs the Department’s diversity training program. At the 2006 Council hearings, the Committee was advised that the Administration had increased funding for FDNY recruitment, including $1.4 million for staff and overtime, $1 million for marketing and $2 million worth of pro bono marketing services from the Arnell Group.

According to the Department, in 2006, 1,401 women filed to take the firefighter exam, which represented a 60 percent increase from the 878 women who filed to take the exam in 2002. However, after the FDNY hired one class from the eligible list, the federal judge in the 2007 DOJ litigation, detailed above, prohibited the FDNY form hiring from that list.  

In 2011, the FDNY began another recruitment campaign assisted by the New York University Capstone Team, which helped the Department create messaging to reach potential female recruits.
 In 2011, the number of women filing to take the exam increased to 4,261.
 According to Fire Commissioner Salvatore Cassano, the number of women who applied to take the 2011 exam exceeded the number of women applicants for the three previous exams combined.  Each of the previous three academy classes graduated four women.
 
On December 13, 2013, the New York City Council’s Fire and Criminal Justice Services Committee held a hearing on ways to increase the number of female firefighters in New York City. At the hearing, numerous advocates testified before the Committee that the Department’s current Functional Skills Training (“FST”), which is a qualifying physical exam administered to probationary firefighters in the Fire Academy, requires that graduates meet standards based on previous performances by past academy classes, not necessarily on what is required in the field.
 Furthermore, the Academy requires probationary officers to run 1 ½ miles in 13 minutes upon entry to the Fire Academy and 12 minutes prior to graduating,
 and the United Women Firefighters Association has testified that this requirement negatively impacts women probationary firefighters and is an unfair barrier to graduating.
 
IV.
ISSUES AND CONCERNS

Although the FDNY has enhanced its efforts in recent years to recruit women, which has resulted in more women applying for and taking the firefighter exam, the number of women in the FDNY remains extremely low. In fact, one report indicates New York has the lowest percentage of female firefighters among the top five big-city departments.
 Beyond recruitment, the Committees want to gain a better understanding of the obstacles women face when seeking to become New York City firefighters, as well as  what is, and is not, being done to address and remove those obstacles. The Committees want to work with the City to identify the problems - whether they are issues with the physical test, how the physical test is graded, whether the tests accurately measure job performance, the training academy requirements, harassment on the job, public perception, lack of training assistance, networking, or any other factor. The Committees look forward to working collectively to address issues to increase the numbers and ranks of qualified and capable women firefighters.
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