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I. INTRODUCTION
On September 21, 2022, the Committee on Education, chaired by Council Member Rita Joseph, will hold an oversight hearing on Meeting the Needs of All Students with Disabilities. Witnesses invited to testify include the New York City (“NYC” or “City”) Department of Education (“DOE” or “Department”), students, parents, educators, unions, education and disability rights advocacy groups and organizations, and other interested stakeholders.
II. BACKGROUND
Education for Students with Disabilities 
The Federal Individuals with Disabilities Education Act (“IDEA”), enacted in 1975 and reauthorized in 2004, mandates the provision of a “free and appropriate public education” (FAPE) in the “least restrictive environment” (LRE) to every child with a disability.[footnoteRef:2] LRE means that, to the maximum extent appropriate, children with disabilities must be educated with children without disabilities.[footnoteRef:3] While the IDEA entitles children with disabilities to receive a FAPE from their school districts, it does not identify with any degree of specificity what constitutes “appropriate.”[footnoteRef:4] It explicitly requires only that a student’s special education and related services be free of charge, designed to meet state standards and delivered in conformity with the student’s Individualized Education Plan (IEP).[footnoteRef:5] [2:  U.S. Department of Education, “About IDEA”, accessed 9/15/22 at https://sites.ed.gov/idea/about-idea/#IDEA-History. ]  [3:  IDEA §612(a)(5). ]  [4:  Id.; Kauffman, James M., et al. “Core Values, Technologies, Neuroscience, and Law/Policy: Next Big Things for Emotional and Behavioral Disorders.” The Next Big Thing in Learning and Behavioral Disabilities, vol. 31, Emerald Publishing, Bingley, England, 2021, pp. 125–148. ]  [5:  Id.] 

The foundation of the IDEA is the entitlement of each eligible child with a disability to special education and related services designed to meet their “unique needs and prepare them for further education, employment, and independent living.”[footnoteRef:6] Under the IDEA, the primary vehicle for providing a FAPE is through an appropriately developed IEP that is based on the individual needs of the child.[footnoteRef:7] The IEP is a written document, developed by an IEP team,[footnoteRef:8] which utilizes existing evaluation information in order to meet a student’s unique educational needs.[footnoteRef:9] An IEP must include information related to the child’s present levels of academic achievement and functional performance, annual goals and benchmarking objectives, services and supplementary aids to be received, and a detailed explanation of instances where a student is not participating in the general education curriculum and why.[footnoteRef:10] IEP goals must be aligned with grade-level content standards for all children with disabilities, and include information regarding consistent reporting on student progress as well as “transition” to adult life.[footnoteRef:11] Lastly, the child’s IEP must be developed, reviewed, and revised in accordance with the requirements outlined in the IDEA in 34 CFR 300.320 through §300.324.[footnoteRef:12] [6:  U.S. Department of Education, “About IDEA: IDEA Purpose,” accessed 9/15/22 at https://sites.ed.gov/idea/about-idea/#IDEA-Purpose.]  [7:  U.S. Department of Education, IDEA, “Topic Areas: Individualized Education Program,” accessed 9/15/22 at https://sites.ed.gov/idea/topic-areas/#IEP. ]  [8:  Note:  Members of an IEP team include parent(s) or anyone in a parental relationship with the child; a general education teacher (when the child is or may be in general education); a special education teacher (if applicable); related service providers (if applicable); a school psychologist (if the meeting is an initial evaluation or reevaluation for students in grades K-12, or in other meetings when applicable); a school social worker (if they are involved in the evaluation process for students in grades K-12); a district representative; a school physician (if requested in writing by the parent or a member of the school at least 72 hours before the meeting for students in grades K-12); a certified IEP parent member (if requested in writing by the parent or a member of the school at least 72 hours before the meeting); an Early Intervention (EI) service coordinator (for preschool children, if requested by a parent); the child (the student), if appropriate (if the child is 14 years old or older they must be invited). See NYC Department of Education: IEP Meeting, Members of the IEP Team, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/the-iep-process/iep-meeting. ]  [9:  U.S. Department of Education, IDEA, “Topic Areas: Individualized Education Program,” accessed 9/15/22 at https://sites.ed.gov/idea/topic-areas/#IEP.]  [10:  Id.]  [11:  Id.]  [12:  Id.] 

Special Education in New York City
Students with disabilities comprise a large and growing portion of the DOE student population, which only dipped a bit following the height of the pandemic. During the 2017-18 school year, there were 231,910 students with disabilities, representing 20.4% of DOE enrollment.[footnoteRef:13] The percentage of students with disabilities increased to 21.1% of the DOE student population during the 2020-21 school year.[footnoteRef:14] By the 2021-22 school year, the number of students with disabilities in DOE schools decreased to 217,688 which was 20.6% of enrollment.[footnoteRef:15] [13:  NYC Department of Education, Information and Data Overview: Demographic Snapshot, accessed 9/15/22 at https://infohub.nyced.org/reports/school-quality/information-and-data-overview. ]  [14:  Id.]  [15:  Id.] 

While there have been improvements over the past several years, many DOE students with disabilities are not receiving all of the services to which they are entitled. As of January 17, 2022, per the DOE’s February 2022 Special Education Data Report, the percentage of students receiving their recommended special education programs in full was 82%, the percentage of students fully or partially receiving their recommended programs was 99% and 2% were not receiving their recommended programs.[footnoteRef:16] According to the DOE, these figures represent the highest performance ever reported for this time in the school year.[footnoteRef:17] By comparison, during the 2017-18 school year, 78.4% of students received their recommended special education program in full, 97.5% of students fully or partially received their recommended programs and 2% were not receiving their recommended programs.[footnoteRef:18] [16:  NYC Department of Education, InfoHub: Special Education Reports “School-Age Special Education Data Report - February 2022” accessed 9/15/22 at https://infohub.nyced.org/reports/government-reports/special-education-reports. 
Note:  These rates are a snapshot in time but are a useful reflection of the status of special education program and service delivery and demonstrate a positive trajectory toward providing all recommended services to all students.]  [17:  Id.]  [18:  NYC Department of Education, InfoHub: Special Education Reports “School-Age Special Education Data Report – School Year 2017-208” accessed 9/15/22 at https://infohub.nyced.org/reports/government-reports/special-education-reports.] 

Concerning the performance of students with disabilities in recent years, there is a wide achievement gap when compared to non-disabled students. On the 2019 New York State (NYS) English Language Arts (ELA) exam, 16.1% of DOE students with disabilities in grades 3 through 8 scored at or above proficient (up from 10.7% in 2017), compared to 56.2% of non-disabled students (up from 48.6% in 2017).[footnoteRef:19] Similarly, on the 2019 NYS Math exam, 17.5% of students with disabilities in grades 3 through 8 scored at or above proficient (up from 11.8 in 2017), compared to 53.4% of non-disabled students (up from 44.6 in 2017).[footnoteRef:20] Note that data availability varies due to the impact of the pandemic and cancellation of exams, and test results for 2021-22 are currently under a statewide embargo, available only for families and educators to support instructional planning.[footnoteRef:21] [19:  NYC Department of Education, 2019 New York State Test Results: New York City Grades 3-8, Aug. 2019, accessed 9/15/22 at https://infohub.nyced.org/docs/default-source/default-document-library/2019-math-ela---website---8-22-19.pdf. ]  [20:  Id.]  [21:  NYC Department of Education, InfoHub, Test Results, accessed 9/15/22 at https://infohub.nyced.org/reports/academics/test-results. ] 

Likewise, graduation rates for students with disabilities in DOE schools have also historically been much lower than those for their peers in general education. According to DOE, in 2021, 57.8% of students with disabilities graduated within four years of entry into high school (up from 50.4% in 2018), compared to 87.8% of students without disabilities (up from 81.6% in 2018).[footnoteRef:22] [22:  NYC Department of Education, InfoHub, Graduation Results, accessed 9/15/22 at https://infohub.nyced.org/docs/default-source/default-document-library/2021-graduation_rates_public_citywide.xlsx. ] 

DOE IEPs
In NYC, a child’s IEP may recommend related services in the classroom, where related service providers can work with teachers, paraprofessionals and other adults to support students.[footnoteRef:23] Or, a child’s IEP may recommend related services in other locations in the school.[footnoteRef:24] It may also recommend related services one-on-one or in a small group.[footnoteRef:25] [23:  NYC Department of Education, Special Education, Supports and Services: Related Services, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/supports-and-services/related-services. ]  [24:  Id.]  [25:  Id.] 

Related services can help a student participate in school and achieve their educational goals.[footnoteRef:26] The types of related services that may be offered to students with IEPs or Individualized Education Service Program (IESP),[footnoteRef:27] include counseling, occupational and physical therapy, sign language interpretation, and speech/language therapy, among others.[footnoteRef:28] [26:  Id.]  [27:  An IESP is developed in place of an IEP for students attending religious or private schools.]  [28:  NYC Department of Education, Special Education, Supports and Services: Related Services, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/supports-and-services/related-services.] 

According to the DOE’s website, DOE finds related service providers for students in a specific order (or “cascade”) to ensure that they are delivered in a timely manner.[footnoteRef:29] The provision of related services depends on what level of school the student is in.[footnoteRef:30] For students in preschool, DOE will first reach out to contracted agencies for a provider and if there is no contract agency provider, they will find an independent provider for the student.[footnoteRef:31] For students in DOE school grades kindergarten through 12, if there is no DOE therapist assigned to the child’s school, DOE will look to contracted agencies for a provider.[footnoteRef:32] If there is no contract agency provider, DOE will provide the student’s family with a voucher to find an independent provider.[footnoteRef:33] While DOE’s website says the child’s school can help identify an independent provider, they also offer an online search tool.[footnoteRef:34] [29:  Id.]  [30:  Id.]  [31:  Id.]  [32:  Id.]  [33:  Id.]  [34:  Id.] 

Parents and/or guardians of a DOE student can view information about their child’s IEP by visiting the IEP tab of their NYC Schools Account.[footnoteRef:35] Such information includes a summary of IEP recommendations, along with information about where and when the child is receiving recommended special education programs and related services.[footnoteRef:36] The DOE offers special education services in district schools, special programs, District 75 and other education settings.[footnoteRef:37] [35:  NYC Department of Education, Special Education: The IEP in NYCSA, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education. ]  [36:  Id.]  [37:  NYC Department of Education, Special Education: School Settings, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/school-settings. ] 

School Setting: District Schools
	The majority of students with IEPs receive their educational programs in the same schools that they would attend if they did not have disabilities.[footnoteRef:38] This includes general education with related services, which means that the student will be educated in the same classroom as peers without disabilities.[footnoteRef:39] These students receive related services, such as physical therapy or counseling, in the classroom or in a separate location.[footnoteRef:40] Students in general education with Special Education Teacher Support Services (SETSS) are also educated in the same classroom as peers without disabilities.[footnoteRef:41] They receive direct or indirect SETSS from a special education teacher, or a combination of the two.[footnoteRef:42] Direct SETSS means a special education teacher provides specially designed instruction part-time to a group of up to eight students.[footnoteRef:43] This may be in the general education classroom or somewhere else in the school.[footnoteRef:44] Indirect SETSS means a special education teacher works with the general education classroom teacher to adjust the learning environment and modify instruction to meet students’ needs.[footnoteRef:45] [38:  Id.]  [39:  NYC Department of Education, Special Education: School Settings: District Schools, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/school-settings/district-schools. ]  [40:  Id.]  [41:  Id.]  [42:  Id.]  [43:  Id.]  [44:  Id.]  [45:  Id.] 

	Classrooms with Integrated Co-Teaching (ICT) services include students with IEPs and students without IEPs.[footnoteRef:46] No more than 12 (or 40%) of the students in the class can have IEPs.[footnoteRef:47] ICT requires two teachers, a general education teacher and a special education teacher, who work together to adapt materials and modify instruction to make sure the entire class can participate.[footnoteRef:48] Students may engage with ICT services full- or part-time.[footnoteRef:49] [46:  Id.]  [47:  Id.]  [48:  Id.]  [49:  Id.] 

Special Class (SC) services are provided in a self-contained classroom in which all of the students in the class have IEPs with needs that cannot be met in a general education classroom.[footnoteRef:50] SC students are taught by special education teachers who provide specialized instruction.[footnoteRef:51] In elementary and middle school, SCs have up to 12 students and in high school, special classes have up to 15 students.[footnoteRef:52] The students in the class are within a three-year age range and have similar educational needs.[footnoteRef:53] [50:  Id.]  [51:  Id.]  [52:  Id.]  [53:  Id.] 

Students receiving SETSS, ICT or SC services may also receive related services, assistive technology, or other supplementary aids and services, as necessary.[footnoteRef:54]  [54:  Id.] 

School Setting: Specialized Programs
Some students with disabilities may require specially designed instruction in a unique setting to meet their individual needs.[footnoteRef:55] DOE offers at least six specialized programs to special education students in community schools or at select District 75[footnoteRef:56] program sites.[footnoteRef:57] [55:  Id.]  [56:  Please see page 11 for a description of the District 75 school district.]  [57:  NYC Department of Education, Special Education: School Settings: District Schools, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/school-settings/district-schools.] 

The Academics, Career, and Essential Skills Program (ACES) provides students with an opportunity to learn academic, work and independent living skills in a District 1-32 school.[footnoteRef:58] Eligible students are classified with Intellectual Disability (ID) or Multiple Disabilities (MD).[footnoteRef:59] Typically, students present with mild to moderate intellectual disability, and academic abilities and skills are significantly below grade level.[footnoteRef:60] Such students may need additional support when working independently or in groups, and assistive technology devices may be used to support learning and interaction.[footnoteRef:61] ACES classes follow the NYS Learning Standards, and Principles of Universal Design for Learning (UDL), of which essential skill building is a part of the program.[footnoteRef:62] Students participate in alternate assessment, including NYS Alternate Assessment (NYSAA).[footnoteRef:63] [58:  NYC Department of Education, Special Education: School Settings: Specialized Programs, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/school-settings/specialized-programs. ]  [59:  Id.]  [60:  Id.]  [61:  Id.]  [62:  Id.]  [63: ] 

	The Autism Spectrum Disorders (ASD) Nest and ASD Horizon programs are specialized programs that serve some students with autism, available in some District 1-32 schools.[footnoteRef:64] The program is a partnership between the DOE and New York University’s (NYU) ASD Nest Support Project.[footnoteRef:65] Each program works to strengthen academic and social skills, but they have different eligibility criteria and serve students in different types of classes.[footnoteRef:66] However, the same application process is used for both programs.[footnoteRef:67] [64:  Id.]  [65:  Id.]  [66:  Id.]  [67:  Id.] 

The DOE provides an optional summer program for students in ASD programs in kindergarten through fifth grade, and those entering ninth grade.[footnoteRef:68] The purpose of the summer program is to promote continued social development.[footnoteRef:69] [68:  Id.]  [69:  Id.] 

Bilingual Special Education (BSE) is a specialized program for students who require an integrated co-teaching (ICT) or special class with a language of instruction other than English.[footnoteRef:70] These programs are intended to support English Language Learners (ELLs) who benefit from culturally and linguistically responsive instruction that addresses cognitive, academic and linguistic needs.[footnoteRef:71] BSE is not offered in every District 1-32 school, and students may need to transfer schools to receive their IEP recommended BSE program.[footnoteRef:72]  [70:  Id.]  [71:  Id.]  [72:  Id.] 

BSE’s Dual Language (DL) program serves both ELLs and English-proficient students, who function as role models for each other and whose interactions support skill development in both languages.[footnoteRef:73] The DL program is designed to continue developing the student’s home language, as well as English language skills.[footnoteRef:74] DL students receive half of their instruction in English and half of their instruction in the target (or non-English) language.[footnoteRef:75] The goal of this program is for students to be able to read, write, and speak in both English and in their home language.[footnoteRef:76] [73:  Id.]  [74:  Id.]  [75:  Id.]  [76:  Id.] 

BSE’s Transitional Bilingual Education (TBE) program serves only ELLs.[footnoteRef:77] The TBE program is designed to support students in developing English language skills over time.[footnoteRef:78] TBE students begin to transfer skills in their home language to English by spending instructional time primarily in their home language before steadily transitioning to English.[footnoteRef:79] In the beginning stages of English language development, about 60% of instructional time will take place in the student’s native language and 40% in English.[footnoteRef:80] As students develop fluency in English, instructional time in English increases.[footnoteRef:81] [77:  Id.]  [78:  Id.]  [79:  Id.]  [80:  Id.]  [81:  Id.] 

Lastly, the Intensive Reading Education and Development (I READ) Early Literacy Program is a reduced class-size, ICT class available in some NYC schools.[footnoteRef:82] This specialized program provides in-depth, structured reading interventions to students with disabilities, who will learn beside their non-disabled/typically developing peers.[footnoteRef:83] Students have a range of early literacy performance, with a focus on individualized instruction for each student.[footnoteRef:84] Each I READ classroom has a general education and a special education teacher, who provide daily instruction with a focus on organized reading interventions in all subject areas.[footnoteRef:85]  [82:  Id.]  [83:  Id.]  [84:  Id.]  [85:  Id.] 

School Setting: District 75
District 75 is a separate school district intended for students with severe needs that require more intensive support.[footnoteRef:86] Some District 75 programs are located in buildings with general education schools, while others are in buildings consisting only of District 75 special classes and students.[footnoteRef:87] A small number of District 75 Inclusion programs integrate students with disabilities into general education classes for part of the day, with supports from District 75 staff, such as paraprofessionals, special education teachers, and speech therapists.[footnoteRef:88]  [86:  NYC Department of Education, Special Education: School Settings: District 75, accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/school-settings/district-75. ]  [87:  Id.]  [88:  Id.] 

There are also placement options outside of a public school, such as temporary Home Instruction or Hospital Instruction for students with medical needs, or placement in a non-public school for students whose educational needs cannot be met in a public school program.[footnoteRef:89]  [89:  Id.] 

Non-Public Special Education Schools
The New York State Education Department (NYSED) recommends state-approved private schools for students whose special educational needs cannot be met in a public school setting.[footnoteRef:90] There are also state-supported schools that offer intensive special education services to students who are deaf, blind or have severe physical or emotional disabilities and who the Committee on Special Education (CSE)[footnoteRef:91] determines qualify for such programs.[footnoteRef:92] Some state-approved schools are residential and provide a structured living environment on a school’s campus for students who require 24-hour support.[footnoteRef:93] If there is not an appropriate residential school for a student, the state may recommend the student for an out-of-state school.[footnoteRef:94] [90:  NYC Department of Education, “Family Guide to Special Education Services for School-Age Children,” at 29, accessed 9/15/22 at https://www.schools.nyc.gov/docs/default-source/default-document-library/family-guide-to-special-education-school-age-services-english.]  [91:  District Committees on Special Education coordinate and carry out the special education process for students who are not enrolled in DOE schools]  [92:  NYC Department of Education, “Family Guide to Special Education Services for School-Age Children,” at 29, accessed 9/15/22 at https://www.schools.nyc.gov/docs/default-source/default-document-library/family-guide-to-special-education-school-age-services-english.]  [93:  Id.]  [94:  Id.] 

DOE also funds state-approved private special education schools for students through a voucher from CSE, known as a “P-1” or “Nickerson” letter.[footnoteRef:95] DOE is required to provide parents with a P-1 letter if it fails to place a student in the appropriate special education program within their IEP mandated timeframe.[footnoteRef:96] When these vouchers are issued, the CSE provides parents with a list of eligible private special education schools to select and apply to, but if a parent is unable to find a non-public school placement, DOE is still required to provide an appropriate placement for the student.[footnoteRef:97] [95:  Advocates for Children of New York, AFC’s Guide to Special Education, Jun. 2016, 42, accessed 9/15/22 at https://www.advocatesforchildren.org/sites/default/files/library/special_ed_guide.pdf?pt=1.  ]  [96:  Id.]  [97:  Id.] 

Lastly, the state provides payments for special education private schools when a parent proves that DOE failed to provide their child with a free and appropriate education during an impartial hearing.[footnoteRef:98] Parents can receive reimbursement or pre-imbursement for private day or residential schools, including schools that are not on the state-approved list, if they are able to prove that the chosen school is appropriate for their child’s special education needs.[footnoteRef:99]  [98:  Id.]  [99:  Id.] 


III.	ISSUES AND CONCERNS
As previously mentioned, DOE’s failure to provide students with disabilities all the services to which they are entitled has historically been a primary concern. Another major concern, as noted above, is the wide achievement gap of students with disabilities when compared with general education students, although the gap has narrowed somewhat in recent years. While there have been small improvements in these key areas over time, some other issues have emerged as particularly concerning in recent years.
Preschool Special Education Class Shortage
A persistent problem is the shortage of classes and seats for preschoolers with disabilities. According to a January 2022 report by Advocates for Children of New York (AFC), at the end of the 2019-20 school year, 1,222 students were still waiting for a seat in a preschool special education class, with the shortage of seats particularly acute in the Bronx and southern Queens.[footnoteRef:100] A key reason for the shortage is the lack of a raise in the reimbursement rate from the state for preschool special education classes run by community-based organizations (CBOs) that in turn makes it tough for programs to cover ever-rising costs.[footnoteRef:101] Additionally, teachers at these CBO preschool special education programs are paid significantly less than those working for DOE's 3-K and Pre-K programs, making it difficult for the CBOs to retain teachers.[footnoteRef:102] As a result of insufficient funding, more than 30 of these CBO preschool special education programs have closed in the past five years.[footnoteRef:103] [100:  Advocates for Children of New York, NOT YET FOR ALL: How the Next Administration Can Make Preschool Truly Universal, January 2022, accessed at https://www.advocatesforchildren.org/sites/default/files/library/not_yet_for_all_psse_data_report.pdf?pt=1. ]  [101:  Id.]  [102:  Id.]  [103:  AHRC New York City, “NYC Families Of Children With Disabilities Urge Governor To Approve Education Equity Bill,” Nov 29, 2021, accessed at https://www.prnewswire.com/news-releases/nyc-families-of-children-with-disabilities-urge-governor-to-approve-education-equity-bill-301431768.html. ] 

To help address the seat shortage, starting in the 2022-23 school year, the City is planning to offer a “contract enhancement” to preschool special education programs run by CBOs to bring these programs into DOE’s 3-K and Pre-K for All system and provide them with much needed fiscal and programmatic support to add 800 preschool special education class seats.[footnoteRef:104] In addition, the City Council, as well as other advocates, called on the Administration to add and baseline $30 million in the FY 2023 budget to address the salary disparities that exist between CBO and DOE-operated preschool special education programs in order to better support CBO providers who continue to face closure and staff shortages.[footnoteRef:105] [104:  Advocates for Children of New York, NOT YET FOR ALL: How the Next Administration Can Make Preschool Truly Universal, January 2022, accessed at https://www.advocatesforchildren.org/sites/default/files/library/not_yet_for_all_psse_data_report.pdf?pt=1.]  [105:  New York City Council, “Response to the Fiscal 2023 Preliminary Budget and Fiscal 2022 Preliminary Mayor’s Management Report,” April 1, 2022, accessed at https://council.nyc.gov/budget/wp-content/uploads/sites/54/2022/04/Fiscal-2023-Preliminary-Budget-Response-1-1.pdf. ] 

District 75 Issues
According to a July 2022 Daily News exposé, District 75, which serves approximately 26,000 students with disabilities, is failing a significant portion of its students.[footnoteRef:106] Just 9% of District 75 students who entered ninth grade in 2013 obtained a diploma within six years, compared to 52% of public school students with disabilities and 86% of all students.[footnoteRef:107] Instead, the majority of District 75 students receive an alternative “skills” or “career” credential offered to students unable to pass state standardized exams, which is not recognized by colleges or the military, severely restricting students’ options after high school.[footnoteRef:108]  [106:  Michael Elsen-Rooney, “How NYC sets up kids with emotional disabilities for failure: ‘I had more kids in the correctional system than I had graduates,’” Daily News, July 17, 2022, accessed at https://www.nydailynews.com/new-york/education/ny-emotional-disabilities-district-75-pipeline-for-failure-20220717-27lssmftpjfkdfuyetlb6cpec4-story.html. ]  [107:  Id.]  [108:  Id.] 

According to the article, District 75 students are also far more likely than their peers to cross paths with the police, with 21% of incidents of police handcuffing kids in school between 2018 and 2020 happening in District 75, despite the district enrolling only 2% of City students. Further, many District 75 schools offer few outlets like extracurricular activities or work programs for students.[footnoteRef:109] [109:  Id.] 

The harshest criticism cited for District 75 is that it is failing to educate thousands of students with emotional disabilities for whom “it often serves as little more than a holding ground.”[footnoteRef:110] Students, families and staff from multiple schools interviewed for the article charged that programs for students with emotional disabilities are often chaotic, with students regularly roaming the hallway, fighting and smoking marijuana.[footnoteRef:111] It’s important to note that nearly half of the 8,400 city students classified as “emotionally disturbed” are Black and 90% are poor, even though only 25% of city pupils are Black and 72% are poor.[footnoteRef:112] Advocates charge that the failure to educate students classified as “emotionally disturbed” is “setting them up…especially kids who are Black and brown, to end up in the school-to-prison pipeline.”[footnoteRef:113] [110:  Id.]  [111:  Id.]  [112:  Id.]  [113:  Id.] 

In a subsequent article, Mayor Eric Adams was paraphrased as saying in response to the exposé that “New York City has ‘betrayed’ significantly disabled students” and further stated that he spoke with Schools Chancellor David Banks immediately after the story was published and that the DOE will soon be rolling out plans to “zero in on” District 75.[footnoteRef:114] [114:  Michael Gartland and Michael Elsen-Rooney, “Mayor Adams says NYC ‘betrayed’ kids with disabilities following Daily News exposé,” Daily News, July 18, 2022, accessed at https://www.nydailynews.com/new-york/education/ny-district-75-adams-betrayal-emotional-disabilities-20220718-pjnwop33kbfgdp5zhih2t7fuly-story.html. ] 


Non-Public School Placements
Another area of concern that has recently become controversial is the growing cost of providing services to students with disabilities in non-public schools. As previously described, there are a number of reasons and ways that students whose special educational needs cannot be met in a public school setting can be placed in non-public special education schools. Recently, Chancellor David Banks made some controversial comments about non-public school placements and cutting private school payments for NYC students with disabilities.[footnoteRef:115] At the August 11, 2022 monthly meeting of the Chancellor’s Parent Advisory Council (CPAC), after discussing proposed cuts to school budgets for the 2022-23 school year, Chancellor Banks noted that the City now spends $1.2 billion on special education payments, including tuition for private schools, stating that “[a]ll this money that is meant for the kids in our public schools are going to private schools” and if that money were plowed into traditional public schools, “[w]e wouldn’t be having this fight about budget cuts.”[footnoteRef:116] He also implied that families that exercise their right to seek private placements if the DOE is not able to provide a free and appropriate education in a public setting are taking unfair advantage, saying “[f]olks have figured out how to game this system.”[footnoteRef:117] Ignoring the fact that DOE would have to shoulder the costs to provide services to those students if they were not in private schools, Banks continued “[w]e’d be able to pay for all that after-school programming, all of those kinds of things. This is money that’s going out the back door every single day.”[footnoteRef:118] Parents and advocates argued the growing cost of private school tuition payments is due to the DOE’s inability to provide adequate options for students with disabilities rather than an effort to take advantage of the city.[footnoteRef:119]  [115:  Alex Zimmerman, “Banks wants to cut private school payments for NYC students with disabilities,” Chalkbeat New York, August 11, 2022, https://ny.chalkbeat.org/2022/8/11/23302326/david-banks-special-education-private-school-tuition-nyc#:~:text=Schools%20Chancellor%20David%20Banks%20said,be%20met%20in%20public%20schools. See also video of CPAC Monthly Meeting for August 11, 2022, Chancellor’s comments at approximately 2:17, accessed at https://www.youtube.com/watch?v=UZhNN5iuzi0. ]  [116:  Id.]  [117:  Id.]  [118:  Id.]  [119:  Id.] 

Below is a table showing changes in funding for Special Education students in Private Settings over time.[footnoteRef:120]  [120:  New York City Financial Management System] 

	Spending on Special Education Students in Private Settings 
	

	Program
	FY18 Actual
	FY19 Actual
	FY20 Actual
	FY21 Actual
	FY22 Current
	FY23 Adopted 
	FY24 Budgeted
	FY25 Budgeted
	

	Carter Cases
	393,336,986 
	499,254,776 
	710,042,271 
	807,436,221 
	917,967,445 
	445,741,419 
	445,741,419 
	445,741,419 
	

	CONTRACT SCHOOLS (IN STATE)
	273,176,965 
	285,707,824 
	255,427,002 
	283,964,941 
	273,595,066 
	336,016,595 
	336,016,595 
	336,016,595 
	

	TL Match for Chp 683
	36,560,532 
	92,717,723 
	99,996,121 
	41,619,670 
	44,875,825 
	87,384,343 
	87,384,343 
	87,384,343 
	

	Blind & Deaf Schools
	125,772,792 
	59,461,605 
	50,150,917 
	57,327,522 
	50,864,317 
	59,000,000 
	59,000,000 
	59,000,000 
	

	CONTRACT SCHOOLS (OUT STATE)
	34,002,486 
	32,259,952 
	26,355,260 
	29,987,783 
	29,271,934 
	33,854,254 
	33,854,254 
	33,854,254 
	

	NON-RESIDENT TUITION / FOSTER CARE
	15,271,841 
	17,783,384 
	31,571,403 
	16,422,980 
	17,160,993 
	17,805,241 
	17,805,241 
	17,805,241 
	

	Total
	878,121,602 
	987,185,264 
	1,173,542,974 
	1,236,759,117 
	1,333,735,580 
	979,801,852 
	979,801,852 
	979,801,852 
	

	* Chapter 683 is a District 75 program that provides year-round instruction to District 75 severely disabled students.
	

	
	
	
	
	
	
	
	
	
	



Federal COVID Stimulus Funding and Special Education Recovery Services 
Another emerging area of concern is DOE’s use of federal stimulus funds for students with disabilities, as they have not provided all of the recovery services promised for these students in the wake of the COVID pandemic. According to an April 2022 Comptroller’s report, the DOE is receiving $7 billion in total federal COVID recovery funding dedicated to K-12 education under the Coronavirus Response and Relief Supplemental Appropriations Act (CRRSAA) and the American Rescue Plan Act (ARPA).[footnoteRef:121] The DOE allocated approximately $3 billion of that funding to be spent in FY 2022, with $251 million of that total allocated for investments to special education, including academic recovery services for students with disabilities.[footnoteRef:122] However, the Comptroller’s report found that, as of the first week of March 2022, three quarters of the way through the fiscal year, DOE had spent less than half, $1.4 billion of the expected $3 billion in FY 2022 federal stimulus funding overall, and just $30M or 12% of the $251M allocated for special education services.[footnoteRef:123] In addition to raising questions about how the unspent stimulus funding will be used, it also raises serious concerns about how many students actually received Special Education Recovery Services. [121:  Office of the New York City Comptroller, DOE Federal Covid Stimulus Funds Programmatic Spending Update, April 2022, accessed at https://comptroller.nyc.gov/wp-content/uploads/documents/DOE-Federal-Covid-Stimulus-Funds.pdf. ]  [122:  Id.]  [123:  Id.] 

First announced in July 2021 by then-Mayor Bill de Blasio and then- Chancellor Meisha Porter, Special Education Recovery Services were designed as after-school and Saturday programs for the approximately 200,000 students with IEPs.[footnoteRef:124] In addition to academic instruction, related services, such as speech and physical therapy, were to be included in the program.[footnoteRef:125] However, implementation of the program did not match expectations, and DOE officials expected just 35% of eligible students would have received the extra services by the end of the 2021-22 school year.[footnoteRef:126] The program got off to a rocky start, with implementation delayed until December at many schools, as DOE could not find enough teachers interested in working after hours, and DOE did not guarantee yellow bus transportation, making it difficult for many children to participate.[footnoteRef:127] These problems were compounded by inadequate and confusing communication with parents about what services their children would receive, and inconsistent service delivery across the system.[footnoteRef:128] At some schools, the program lasted just 10 weeks, while others are continued through the end of the school year.[footnoteRef:129] In some cases, parents pulled their children from the program after a few weeks if they believed it was not meeting their child’s needs.[footnoteRef:130]  [124:  Amy Zimmer and Pooja Salhotra, “‘Literacy blitz’ and other ways de Blasio plans to spend $635 million to help NYC students catch up,” Chalkbeat New York, July 8, 2021, accessed at https://ny.chalkbeat.org/2021/7/8/22568924/literacy-dyslexia-de-blasio-nyc-schools-covid-learning-loss. ]  [125:  Id.]  [126:  Alex Zimmerman and Yoav Gonen, “NYC created a massive after-school program to help all students with disabilities catch up after COVID disruptions. Most never showed up,” Chalkbeat New York, Apr 7, 2022, accessed at https://ny.chalkbeat.org/2022/4/7/23013866/nyc-special-education-recovery-services-after-school. ]  [127:  Id.]  [128:  Id.]  [129:  Id.]  [130:  Id.] 

For the 2022-23 school year, the DOE will no longer be offering Special Education Recovery Services, but will instead be asking schools to provide “compensatory” (make-up) services to students who need them.[footnoteRef:131] School-based IEP teams will make individualized decisions as to whether each student with an IEP requires compensatory specialized instruction or related services to address gaps in progress or skill regression caused by an inability to benefit from remote instruction or missed services due to the pandemic.[footnoteRef:132] [131:  DOE website, “Special Education Family Resources,” accessed 9/15/22 at https://www.schools.nyc.gov/learning/special-education/family-resources. ]  [132:  Id.] 

In addition, DOE will be expanding the Sensory Exploration, Education & Discovery (SEED) program to support students with intensive sensory needs that significantly impact their school functioning and participation.[footnoteRef:133] SEED sessions will be conducted by a licensed occupational therapist and/or physical therapist Monday through Thursday and on Saturdays in small groups of no more than four children.[footnoteRef:134] Students participating in the SEED program will have the opportunity to utilize specialized sensory equipment (e.g., swing, trampoline, therapy ball, climbing wall, scooter board, etc.) with the goal of providing them with sensory experiences that prepare the body and brain for learning and to improve self-regulation (the ability to control one’s thoughts, emotional responses, actions, and attention levels).[footnoteRef:135] However, for the 2022-23 school year, the SEED program will only be offered at two sites in each borough.[footnoteRef:136] [133:  Id.]  [134:  Id.]  [135:  Id.]  [136:  Id.] 

IV. CONCLUSION
At this hearing, the Committee is interested in better understanding the landscape of programming and services for students with disabilities in NYC. This includes clarity around the referral, evaluation and placement process, and the timeliness of evaluations within 60 days.  The Committee is also interested in information related to the academic success of students with disabilities, and how the DOE is addressing gaps in the delivery of services, especially in addressing issues of equity among students of color and ELL students. More specifically, the Committee will seek information related to the evaluation and delivery of appropriate services to pre-K students with disabilities. Additionally, the Committee will seek information related to the provision of services to students with serious disabilities. This includes students with significant challenges, such as autism spectrum disorders (ASD), significant cognitive delays, or emotional disturbances. Another area of concern is the growing cost of providing services to students with disabilities in non-public schools. Finally, there are new concerns about DOE’s use of federal stimulus funds for students with disabilities, as they have not provided all of the recovery services promised for these students in the wake of the COVID pandemic. This hearing will provide an opportunity to examine these emerging issues in DOE’s efforts to meet the needs of students with disabilities.
BILL ANALYSIS

Int. No. 582 - A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of education to provide information requiring school compliance with the Americans with disabilities act
	This bill would require DOE to report annually on the degree to which indoor and outdoor school facilities comply with the Americans with Disabilities Act (ADA). This bill would make public the contact information for each school’s ADA coordinator, the protocol for requesting an accommodation, and information regarding the extent to which zoned schools have the capacity to accommodate students and employees with disabilities.
Int. No. 610 - A Local Law to amend the administrative code of the city of New York, in relation to requiring the Department of Education to provide information on the new National Suicide Prevention Hotline and other related resources

	This bill would require the DOE to distribute information to students on the new National Suicide Prevention Hotline number, 988, which goes live in July 2022 and other related suicide prevention resources it deems important for students.



Int. No. 582

By the Public Advocate (Mr. Williams) and Council Members Cabán, Hanif, Brewer, Joseph, Nurse and Gutiérrez

..Title
A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of education to provide information requiring school compliance with the Americans with disabilities act
..Body

Be it enacted by the Council as follows:

Section 1. The administrative code of the city of New York, is amended by adding a new chapter 29 to title 21-A to read as follows:
CHAPTER 29
SCHOOL COMPLIANCE WITH AMERICANS WITH DISABILITIES ACT
§ 21-1001 Report required; contents; exceptions; publication. a. Definitions. For the purposes of this section, the following terms have the following meanings:
Accommodation request. The term “accommodation request” means any request for the removal or mitigation of a structural or non-structural barrier to accessibility, including, but not limited to, communication barriers.
ADA. The term “ADA” means chapter 126 of title 42 of the United States code and any applicable guidelines or regulations pursuant to such law.
ADA coordinator. The term “ADA coordinator” means the person designated to coordinate each school’s effort to comply with and carry out the ADA, including, but not limited to, any investigation of any complaint communicated to the school alleging noncompliance or alleging any actions that would be prohibited by the ADA.
Alteration. The term “alteration” means any construction, including, but not limited to, upgrades that affect or could affect the accessibility of the school, part of the school or the outdoor school facility.
Communication barrier. The term “communication barrier” means any barrier that impedes communication by people with disabilities including, but not limited to, structural elements that are an integral part of the physical structure of a facility or existing facility.
Compliance. The term “compliance” means complete conformity with the requirements of the ADA.
Facility. The term “facility” means all or any portion of buildings, structures, sites, complexes, equipment, roads, walks, passageways, parking lots or other real or personal property, including, but not limited to, the site where the building, property, structure or equipment is located.
Non-structural barrier. The term “non-structural barrier” means a barrier to accessibility that relates to access to services, programs or activities.
Outdoor school facility. The term “outdoor school facility” means any outdoor premises or grounds owned or lawfully operated by or on behalf of the department that contains any device, structure or implement, fixed or portable, used or intended to be used by students for recreational or athletic purposes including, but not limited to, play equipment. The term includes outdoor school facilities that are jointly owned or operated in conjunction with the department of parks and recreation.
School. The term “school” means a school of the city school district of the city of New York and includes a charter school.
Structural barrier. The term “structural barrier” means any physical element of a facility that impedes physical access or communication by persons with disabilities.
Student with disability. The term “student with disability” has the same meaning as set forth in section 4401 of the education law, except such term does not include a pre-kindergarten student or a preschool child.
Zoned school. The tern “zoned school” means a school where eligibility to attend is based solely on residence within a defined geographical area within a district.
b. Every year on May 1, beginning May 1, 2023, the department shall submit to the speaker of the council, post to its website and make available to students and parents, an annual report regarding its compliance with the ADA.
c. With regard to indoor facilities, the annual report shall include, but not be limited to, the following information:
1. The name, office address, email address and telephone number of the ADA coordinator for each school;
2. The location where such information is posted conspicuously in the school;
3. The process that students, parents and employees use for an accommodation request, whether electronically, in person, in paper form or in a combination thereof;
4. The number and percentage of schools that are in complete compliance with the ADA;
5. Any alterations that have been made and, of those, the number and percentage of those alterations that were in complete compliance with the ADA;
6. The number and percentage of schools that are currently undergoing alterations, or for which alterations are planned, and, of those, the number and percentage of those alterations planned to be in complete compliance with the ADA;
7. The number and percentage of schools that underwent alterations on or after March 15, 2012, and, of those, the number and percentage of those alterations that were in complete compliance with the ADA;
8. The number of accommodation requests that have been made at each school and whether the accommodation request was made by a parent, an employee or a student, and whether the school is the student’s zoned school;
9. The nature of the accommodation request, including, but not limited to, whether it relates to structural, non-structural or communication barriers, and the action taken in response to the request;
10. The number and percentage of students with disabilities who have to enroll in other schools because their zoned schools cannot accommodate their disabilities, a list of schools that have accommodated those students and the number of students sent to each school;
11. On average, the total travel time, at the beginning and at the end of each school day, a student with a disability has to travel to a school other than the student’s zoned school;
12. Information regarding the department’s protocols to inform students, parents and employees about how to appeal an accommodation request that has been denied pursuant to the department’s grievance procedure; 
13. Whether each school is in compliance with the ADA, including, but not limited to, having:
(a) Platform lifts;
(b) Ramps;
(c) Handrails; and
(d) An accessible entrance or, if each entrance is not in compliance with the ADA, signs that direct a person to the nearest entrance that is compliant with the ADA;
14. Whether each school has an elevator in compliance with the ADA;
15. Whether the accessible route in compliance with the ADA, to the maximum extent feasible, coincides with the route for the general public connecting buildings, facilities, spaces and elements;
16. Whether each auditorium is in compliance with the ADA, including, but not limited to, having:
(a) An assistive listening system;
(b) Signs indicating that an assistive listening system is available; and
(c) Spaces for wheelchairs;
17. Whether each bathroom is in compliance with the ADA, including, but not limited to, having:
(a) An accessible bathroom on each floor;
(b) Grab bars; and
(c) Common use sinks and faucets;
18. Whether each cafeteria is in compliance with the ADA;
19. Whether each drinking fountain is in compliance with the ADA;
20. Whether common use offices and rooms are in compliance with the ADA, including, but not limited to:
(a) Classrooms;
(b) Occupational therapy rooms;
(c) Art rooms;
(d) Laboratories;
(e) Main offices;
(f) Medical offices;
(g) Libraries; and
(h) Gymnasiums;
21. Whether each common use door is in compliance with the ADA;
22. Whether buildings with visual alarms have visual alarms in each common use room; and
23. Whether any interior or exterior signs identifying permanent rooms and spaces have accessible features in compliance with the ADA.
d. With regard to outdoor school facilities, the department shall include, but is not limited to, the following information in its annual report:
1. The number and percentage of outdoor school facilities in complete compliance with the ADA;
2. The number and percentage of outdoor school facilities that are currently undergoing alterations or for which alterations are planned and whether those alterations are to be in complete compliance with the ADA;
3. The number and percentage of outdoor school facilities that underwent alterations on or after March 15, 2012, and, of those, the number and percentage of those alterations that were in complete compliance with the ADA;
4. The number of accommodation requests that have been made by a student, parent or employee at the student’s zoned school;
5. The nature of the accommodation request, including, but not limited to, information regarding the mitigation of communication, non-structural and structural barriers to accessibility at outdoor school facilities including, but not limited to, any renovations or programmatic changes necessitated by the request, with personally identifying information redacted as needed, and, if the accommodation request was not granted, the reason the request was denied;
6. Any alterations that have been made and, of those, the number and percentage of those alterations that were in complete compliance with the ADA; and
7. Whether each outdoor school facility is in compliance with the ADA, including, but not limited to, having:
(a) Entrances and exits;
(b) Play equipment;
(c) Availability of transfer platforms;
(d) Seating;
(e) Changes in level that are sloped in compliance with the ADA; and
(f) Water fountains.
e. All information required by this section shall be aggregated citywide, as well as disaggregated by borough, council district, community school district and school.
f. No information that is otherwise required to be reported pursuant to this section shall be reported in a manner that would violate any applicable provision of federal, state or local law or that would interfere with law enforcement investigations or otherwise conflict with the interests of law enforcement.
g. In addition to publication on the department’s website, the department shall ensure that the information required by subdivisions c and d of this section is published on the city’s website in a non-proprietary format that permits automated processing.
§ 2. This local law takes effect immediately.
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Int. No. 610

By Council Members Bottcher, Joseph, Lee, Dinowitz, Brewer, Menin, Brooks-Powers, Restler, Hanif, Ung, Won, Nurse, Gutiérrez, Velázquez, Stevens, Ossé, Avilés, Williams, Gennaro, Krishnan, Schulman, Hanks, Abreu, Sanchez and Brannan

..Title
A Local Law to amend the administrative code of the city of New York, in relation to requiring the Department of Education to provide information on the new National Suicide Prevention Hotline and other related resources
..Body

Be it enacted by the Council as follows:

Section 1. Title 21-A of the administrative code of the city of New York is amended by adding a new chapter 29 to read as follows:
Chapter 29. Distribution of Information Regarding Suicide Prevention
§ 21-2901 Distribution of information regarding suicide prevention. a. Definitions. For purposes of this section, the term “school” means a school of the city school district of the city of New York.
b. No later than September 1, 2022, and annually thereafter, the department shall distribute to each school to be shared with every student of such school, the following information in writing, in hard copy or electronically if availability of similar documents occurs electronically, using plain and simple language:
1. The national suicide prevention lifeline number;
2. Information about what is suicide, warning signs and risk factors; and 
3. Any other information that the department deems relevant.
§ 2. This local law takes effect immediately.
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