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I.   Introduction


Today, the Committee on Health, chaired by Council Member Mark Levine, will hold a hearing on Proposed Introduction No. 954-A, a local law to amend the administrative code of the city of New York in relation gender marker changes on birth records and the issuance of birth records. This bill was originally heard at a hearing of this Committee on June 13, 2018, at which the Committee received testimony from representatives from the Department of Health and Mental Hygiene (DOHMH), advocates, and other interested parties. 
II.   Background
Previous Legislation

Prior to 2015, the New York City Health Code allowed individuals to request a change to the gender designation on their birth certificate in only limited circumstances. DOHMH would only issue a new birth record correcting the gender of a person who had (1) obtained a court order changing their name and (2) undergone “convertive surgery.”
 Between 1971 and 2006, DOHMH’s Office of Vital Statistics amended birth certificates for transgender individuals, but did so by deleting the stated gender designation from the birth certificate, not by changing the original gender listed in the record. In 2006, the Board of Health (BOH) altered the birth certificate form in order to permit individuals to have a different gender designation noted on the record. The 2006 rule change came in the wake of the BOH’s withdrawal of a more expansive proposal that would have amended the Health Code to remove the requirement that individuals have gender affirmation surgery in order to change gender on their birth certificates.
 The BOH withdrew the proposed rule change, explaining that “the proposal would have broader societal ramifications than anticipated.”

In 2015, the Council adopted local law 1 (LL1), which eliminated the “convertive surgery” and name change requirements and allowed individuals to change the sex designation on their birth certificate if their application was supported by a notarized affirmation or affidavit from a United States (U.S.) licensed health or mental health provider affirming the applicant’s gender. LL1 also required that an advisory board be convened to advise the Commissioner of Health on the effectiveness and implementation of the new requirements. At the same time, the BOH updated the Health Code to reflect these changes. 
Outcomes of 2015 legislation
By eliminating the “convertive surgery” and name change requirements, more transgender individuals were able to change the sex designation on their birth certificate to reflect their gender identity. Between January 2015 and March 2017, 731 birth certificate gender marker change applications were approved, compared to approximately 20 per year prior to the change. The age of applicants ranged from 5 to 76 years old, and 41 individuals under the age of 18 were approved with parental consent.
 The average age of transgender applicants at the time of application approval was 33.8 years, and the most common age of applicants at the time of application approval was 24 years.
 
Prior to the 2015 changes, DOHMH’s Bureau of Vital Statistics (BVS) convened a workgroup of Department personnel to develop policies and procedures to implement the law and educate the community about the changes. A small group of staff from the Corrections and Amendments Unit within BVS was selected to administer and oversee gender marker change corrections and received training from advocates on processing these applications. Due to these efforts, BVS was able to effectively prioritize these requests. As of January 31, 2017, the average turnaround time for approving gender marker change amendments was 4.67 days, compared to 21 to 57.7 days for amendments excluding gender marker changes.

Individuals who changed the gender marker on their birth certificate after January 2015 were invited to complete the New York City Transgender Health Survey. As of March 2017, approximately 200 individuals had participated. Among other things, the survey asked participants to share whether changing the gender marker on their birth certificate had improved their quality of life. Overall, the results of the survey were extremely positive. Recurrent themes that emerged from the survey responses include the ability to get married and adopt, less stress when presenting matching documents, the ability to apply for other forms of identification, less worry about employment and other background checks, and feelings of safety, comfort, confidence, pride, and completeness.
 

The advisory council also received constructive feedback from survey participants and the public. While the current law has helped hundreds of individuals update the gender on their birth certificates, many of the recommendations aim to allow those who are non-binary and those who have issues accessing health care professionals the ability to change their birth certificates to correctly reflect their gender. Currently, New York City does not allow an individual to select a non-binary gender marker on their birth certificate. Meanwhile, individuals may be unable to change their gender marker because they have issues obtaining an affidavit from a medical professional affirming their gender. Advocates have requested that individuals be provided with the option to self-attest in order to change their birth certificate, and that they be given the ability to choose a non-binary gender marker.
 

Importance of Accurate Birth Records 

Birth records are “living” documents that are required in many contexts throughout a person’s life to prove identity, age, citizenship, to perform various activities, and to access essential services.
 According to the 2015 U.S. Transgender Survey, only 11% of the nearly 28,000 respondents have their name and gender identity listed on all forms of identification, while 68% reported that none of their forms of identification had the name and gender they preferred.
 According to a New York Times article from 2016, there are roughly 25,000 transgender residents in the City.
 Thousands of New Yorkers are living without identification that matches their gender identity. 

Without a birth certificate that accurately reflects their gender identity, transgender people are routinely forced to disclose their transgender status, resulting in increased difficulty in accessing critical services and opportunities from employment, educational opportunities, financial services, medical and life insurance policies, marriage licenses, driver’s licenses, social security benefits and other government benefits.
  Birth certificates in New York are required for a number of basic and important services including but not limited to obtaining professional certifications, obtaining drivers’ licenses and passports, demonstrating work eligibility, registering for school, obtaining access to public facilities, obtaining a gun permit, and obtaining access to public benefits.  
Moreover, without correct identification, transgender people are subject to harassment, discrimination, and accusations of fraud. According to the National Transgender Discrimination Survey, 25% of people were verbally harassed, 16% were denied services or benefits, 9% were asked to leave a location or establishment, and 2% were assaulted or attacked as a result of showing an identification with a name or gender that did not match their gender presentation.
 As a result of discrimination in housing, employment, education, and access to health services, transgender people are disproportionally unemployed, HIV positive and homeless.

It is estimated that 25-35% of the transgender population also identifies as non-binary. Non-binary gender identity is any gender identity that does not fall within the typical, binary gender system, e.g., either man or woman.
 While most people, including most transgender people, are either male or female, non-binary individuals do not identify with either identity. For example, some people have a gender that is different than either male or female genders, and some individuals are intersex, meaning they have anatomy or genes that don’t fit typical definitions of male and female. While gender identity can be very personal and there are a variety identities someone may have, non-binary is one of the most common terms.
 
There is very limited research on individuals with non-binary gender identities, and therefore the total non-binary population has yet to be measured. It appears non-binary people may face both greater levels of minority stress and unique forms of minority stress in comparison to binary transgender peers, a factor which has been associated with higher levels of suicidality. Additionally, it appears that non-binary transgender people experience a greater risk of negative mental health outcomes than their binary transgender peers.
 Ultimately, barriers to accurate birth certificates, and the documents, services and benefits they can lead to, further marginalizes already vulnerable populations, including those who are transgender and non-binary. 
Policies in Other Jurisdictions
While a few states in the U.S. do not permit changing the sex designation on birth records, the vast majority of states do permit such amendments. However, several states will only permit such changes when an individual has undergone gender affirmation surgery. In recent years, many states have loosened this requirement. Several states, including Connecticut, Delaware, and Hawaii, now require affidavits from certain medical professionals stating that an individual has undergone other sorts of treatment, such as hormone therapy, and no longer require a person to undergo gender affirmation surgery.

Certain states are even more flexible. As of April 2018, Idaho will no longer require medical documentation to change one’s gender on their birth certificate. Similarly, Montana will soon allow individuals to self-attest, by providing affidavits affirming that their gender needs to be updated on their birth record. This is already the practice in Oregon as of January 1, 2018, and Nevada has similar rules.
 

California and Washington, which also do not require documentation from providers, have recently included a gender marker option for those who are non-binary. Individuals born in one of these two states can choose to designate their gender as not male or female, which is indicated by either a “non-binary” or “X” designation. Those who identify themselves as non-binary consider themselves neither male nor female, and members from this community have long sought legal documents that represent their identity.
 
III. Analysis of Proposed Int. No. 954-A
Proposed Int. No. 954-A would allow individuals to change the sex designation on their birth record to conform to their gender identity, without requiring the affirmation of a physician or health professional attesting that the changed sex designation more accurately reflects the applicant’s gender identity. The bill would also allow individuals who don’t identify as exclusively male or female to change the sex designation on their birth certificate to “X”.
Under this legislation, an application to change the sex designation on a birth certificate would be required to include a signed and notarized statement by the applicant, attesting that the request for a change of gender to female, male, or “X” is to conform the person’s legal gender to the person’s gender identity. Applicants under 18 years of age would be required to follow the process outlined in section 207.05 of the New York City Health Code, or successor provisions.
 
Section 2 of this legislation would clarify which individuals would be legally eligible to request the birth record of a deceased individual. Specifically, the bill will allow certain family members of the deceased to have access to a certified copy of the deceased’s birth record. 
This legislation would take effect on January 1, 2019.
Proposed Int. No. 954-A
By The Speaker (Council Member Johnson) and Council Members Koslowitz, Kallos, and Rivera 

..Title

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to amending sex designation on birth records and the issuance of birth records 

..Body

Be it enacted by the Council as follows:

Section 1. Section 17-167.1 of the administrative code of the city of New York, as added by local law number 1 for the year 2015, is amended to read as follows: 
§ 17-167.1 Sex designation on birth records. a. For the purposes of this section, “x” means a designation used to indicate a sex that is not exclusively male or female.

b. The department shall make a new birth record when an applicant submits an application and supporting documentation pursuant to this subdivision and subdivision [b] c of this section requesting the correction of sex designation to the applicant's birth record. Such application shall be made in a form or manner to be provided or approved by the department. If the department requests information, documentation or a copy of an acceptable current signed photographic identification, the department may not take into account the sex designation listed on such identification in reviewing such application.

[b] c. An application made pursuant to subdivision [a] b of this section shall be accompanied by [supporting documentation that is an affirmation from a physician licensed to practice medicine in the United States, or an affidavit from a professional licensed to practice in the United States who is a: doctoral level psychologist (Ph.D. or Psy.D.) in clinical or counseling psychology, clinical social worker, master social worker, physician assistant, nurse practitioner, marriage and family therapist, mental health counselor or midwife. Such affirmation or affidavit shall include a declaration affirming or attesting under penalty of perjury that:

1. the professional is licensed and in good standing in the jurisdiction in the United States in which such professional is licensed; and

2. in keeping with contemporary expert standards regarding gender identity, the applicant's requested correction of sex designation of male or female more accurately reflects the applicant's sex or gender identity] a signed and notarized statement from the applicant requesting that the sex designation be changed to female, male, or x in order to conform to the applicant’s gender identity. 
d. In the event the applicant is less than 18 years old, an application made pursuant to subdivision b of this section requesting that the sex designation on the record be changed to female, male, or x to conform to the applicant’s gender identity shall be made in a manner consistent with the requirements of section 207.05 of the New York city health code, or successor provision thereto.

§ 2. Paragraph 1 of subdivision a of section 17-169 of the administrative code of the city of New York is amended to read as follows:

1. A certified copy of the record of birth shall be issued only upon order of a court of competent jurisdiction or, if the person for whom the record of birth relates is still living, upon a specific request therefor by the person, if eighteen years of age or more, or by a parent or to the legal representative of the person to whom the record of birth relates or by an attorney of law authorized in writing by the person if of the age of eighteen years or over to whom the record of birth relates. If the person for whom the record of birth relates is deceased, the department may allow family members of that person to have access to a certified copy of the record of birth. The department may issue a certified copy of a birth record of any person for official use upon the request of a department, agency, or officer of any state government or subdivision thereof or the United States government.

§ 3. This local law takes effect January 1, 2019, except that the commissioner may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
ZH
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