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I. Introduction


Today the Committee on Health will hold a hearing on Proposed Int. No. 1233-A and Proposed Int. No. 1263-A. These bills were originally heard in the Committee on Health on October 20, 2016 and May 3, 2017, respectively.
II. Background
Exotic Animal Performances in Circuses


The Animal Welfare Act (AWA) of 1966 outlines minimum standards for the care and housing of certain warm-blooded animals used for research, exhibition, and commerce in order to ensure their humane treatment.
 Exhibitors showing only farm animals or cold-blooded animals, such as fish and reptiles, are exempt from regulation under the AWA.
 Federal regulations require that during public exhibition, all animals must be handled in such a way as to protect the safety of both the animals and the public.

Individuals and businesses exhibiting animals to the public for compensation are required to obtain a license from the U.S. Department of Agriculture’s (USDA) Animal and Plant Health Inspection Service (APHIS).
 To ensure that its licensees are meeting federal standards, APHIS inspectors conduct routine, unannounced inspections of all licensed facilities. APHIS’ Animal Care unit inspects exhibitor facilities to verify that “all USDA licensed exhibitors provide their animals with proper veterinary care, water, a balanced diet of wholesome food, clean and structurally sound housing that affords enough space for the animals to move comfortably, and protection from extremes in temperature and weather.”
 Inspectors also check for accurate records of the care that exhibited animals receive and that there is sufficient distance and/or barriers between the animals and the public.
 Additional inspections are made to ensure the timely correction of serious noncompliant items documented in previous inspections.
In a 2005 USDA Office of Inspector General audit report, it was found that APHIS did not effectively track violations and prioritize inspections and that the Eastern Region stopped aggressively pursuing enforcement actions against violators of the AWA, leading to a high number of repeat violators.
 In a follow up audit report in June 2010, the Inspector General still found deficiencies in APHIS’ inspection process.
 Thirty-one exhibiter facilities were visited for the audit and 15 of them were found to have safety issues. For example, at one facility, a visitor could insert a hand into an enclosure with a cougar. Another facility was using a tiger enclosure similar to one that allowed a tiger to escape in 2007, resulting in the death of a zoo visitor. The inspector of that facility was unaware of the 2007 escape and the type of enclosure that caused it. The 2010 audit found that safety guidance was too vague and that inspectors were not given the training and supervision they needed to provide consistent safety inspections. The report also found that, for 6 of 40 traveling exhibitors reviewed, Animal Care inspectors could not perform timely reinspections to ensure that serious noncompliant items that were identified in previous inspections had been resolved. APHIS agreed with all the findings and recommendations in the 2010 audit report and agreed to make improvements. 

In New York City, a permit is required from the NYC Department of Health and Mental Hygiene (DOHMH) for the exhibition or use of any animal for commercial purposes.
 This includes animals used in theatrical performances, circuses, or in demonstrations by wildlife rehabilitators. Exhibited animals must be under direct control of handlers at all times, cannot have direct contact with the public, and must be housed in an appropriate enclosure.

The Council finds that traveling circuses are detrimental to animal welfare due to the adverse effects of frequent transport, extended periods of confinement and physically abusive training techniques.
 The extended period of time in vehicles and temporary facilities utilized by the circus industry restrict natural behaviors and cause animals to suffer and be prone to health, behavioral and psychological problems.
 Tricks that exotic and wild animals are forced to perform require extreme physical coercion techniques, including the restriction of food, the use of bullhooks (a heavy bar with a sharpened point and hook), electric shocks, metal bars, whips, and other forms of physical abuse.
 
The conditions in traveling circuses, including constant travel, limited facilities, long periods of restricted movement, separation from natural groupings, stress, and physical coercion inevitably compromise the welfare of animals, which can lead to abnormal behavior and increased risks to public safety.
 Restricting the use of exotic and wild animals in traveling circuses and shows is the most cost-effective and efficient way to safeguard both animal welfare and public safety. 

Passage of this bill will add New York City to the list of four states and 125 localities in 34 states across the country that have enacted partial or full bans on circus animals.

Health Inspections in School Cafeterias and Kitchens
The New York City Department of Education (DOE) is the largest public school system in the United States serving approximately 1.1 million students. Accordingly, DOE’s Office of School Food, known as “SchoolFood,” is the largest school food service provider in the U.S., providing over 850,000 total meals each day to students in over 1,700 locations.
 Private schools in New York City serve thousands of students each day as well.

Similar to mobile food vendors, school cafeterias are subject to the same sanitary standards as other food service establishments, but are carved out of the grading system that applies to restaurants.
 The New York State Department of Health posts inspection results of food service at schools, children’s camp and other facilities online, but these results do not include New York City, presumably because New York City schools are inspected by DOHMH.

A November 2016 investigation by the New York State Senate Independent Democratic Conference reviewed DOHMH inspection results of school facilities had some concerning findings. 
 Inspectors found 400 incidents of mice excreta during one inspection of the cafeteria for the Sixth Avenue Elementary School in Manhattan.
 There are 29 schools that have consistently earned a score during the past three academic years that would have returned a “B” or “C” letter grade.
 While the number of restaurants receiving “A” grades has been trending up since the implementation of the grading system, the number of inspections that would be graded at an “A” in schools has declined in recent years, with the number of violations issued increasing 17 percent from fiscal year 2013-14 to fiscal year 2015-16.
 Violations for conditions that can lead to vermin infestations and violations issued for evidence of mice are two of the five most common violations issued against school cafeterias.


Inspections of school cafeterias and kitchens are not currently required to be accessible to parents or other members of the public.

III. Analysis of Proposed Int. No. 1233-A

Proposed Int. No. 1233-A would prohibit the use of a variety of exotic and wild animals in circuses. Circuses are defined in the bill as live shows or carnivals that feature clowns, acrobatic performances, or stunt performances, and which feature performances by animals prohibited by the bill that do not live on the premises.

The animals covered by the bill are those in the following classifications:

1. Artiodactyla (including hippopotamuses and giraffes);

2. Canidae (including wolves, foxes and jackels);
3. Cetacea (including whales and dolphins);
4. Crocodilia (including alligators and crocodiles);
5. Elephantidae (elephants);
6. Felidae (including tigers, lions, jaguars and leopards);
7. Hyaenidae (hyenas);
8. Kangaroos;
9. Non-human primates (including apes, monkeys and lemurs);
10. Perissodactyla (including rhinoceroses, tapirs and zebras);
11. Pinnipedia (including seals, sea lions and walruses);
12. Struthio (ostriches); and
13. Ursidae (bears).


Legal companion animals, such as household dogs and cats; and farm animals, which are defined as including poultry, sheep, swine, goats, donkeys, mules, horses, alpacas, llamas, camels, and cattle would not be prohibited under the bill; even if they were from one of of the classifications listed above.


Proposed Int. No. 1233-A would prohibit the use of the animals described above in circuses, with the penalty for any violation of the bill accruing to a person or entity that would be financially or operationally responsible for the management of the performance, or which officially or financially sponsored the performance. The penalty for violating the law would be a civil penalty of not more than $1,000 for a first violation and other violations on the same day, and $2,500 for subsequent violations. Each performance of each animal would count as a separate violation. 


Proposed Int. No. 1233-A would take effect 180 days after it becomes law.


This bill was amended after its original hearing on October 20, 2016. These changes include the following:

· The scope of the bill was narrowed from all performances where animals are required to participate as accompaniments for the benefit of a live audience to circuses only;

· The list of animals covered by the bill was shortened, with animals that are less likely to endanger public safety removed from the bill’s coverage. Among the animals that are no longer covered by the bill, but which were included in the previous version, are herons, camels, mongooses, koalas, ferrets, pelicans, and kiwis;

· The exemptions in the previous bill for accredited zoos, certain educational demonstrations, religious ceremonies, and research facilities were removed, as these exemptions are no longer necessary due to the bill now covering only circus performances; and

· Various technical changes

IV. Analysis of Proposed Int. No. 1263-A


Proposed Int. No. 1263-A would require the online posting of DOHMH sanitary inspection results for school cafeterias and kitchens. The inspections results required to be posted would be for inspections on or after September 1, 2017, and would eventually include no fewer than three years of inspection data. 


Inspection results would be posted on the DOE website for schools that are part of the City School District, and the DOHMH website for schools that are not.


Proposed Int. No. 1263-A would take effect 180 days after it becomes law.

This bill was amended after its original hearing on May 3, 2017. The changes were primarily technical, with the two substantive changes being that the agency hosting the inspection data for schools in the City School District was changed from the DOE to DOHMH, and the enactment date was changed from 120 to 180 days after it becomes law.
Proposed Int. No. 1233-A
 

By Council Members Mendez, Johnson, Palma, Cabrera, Dromm, Koslowitz, Williams, Rodriguez, Rosenthal, Gibson, Torres, Cohen, Levin, Vacca, Cornegy, Richards, Reynoso, Salamanca, Menchaca, Espinal, Ferreras-Copeland, Chin, Lander, Gentile, Van Bramer, Levine, Perkins, Cumbo, Maisel, Garodnick, Grodenchik, Vallone, Treyger, Ulrich and the Public Advocate (Ms. James)
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to wild or exotic animal circus performances 

 

Be it enacted by the Council as follows:

Section 1. Legislative Findings. The Council finds that traveling circuses are detrimental to animal welfare due to the adverse effects of frequent transport, extended periods of confinement and physically abusive training techniques. The extended period of time in vehicles and temporary facilities utilized by the circus industry restrict natural behaviors and cause animals to suffer and be prone to health, behavioral and psychological problems. Tricks that exotic and wild animals are forced to perform require extreme physical coercion techniques, including the restriction of food, the use of bullhooks (a heavy bar with a sharpened point and hook), electric shocks, metal bars, whips, and other forms of physical abuse. 
The conditions in traveling circuses, including constant travel, limited facilities, long periods of restricted movement, separation from natural groupings, stress, and physical coercion inevitably compromise the welfare of animals, which can lead to abnormal behavior and increased risks to public safety. Restricting the use of exotic and wild animals in traveling circuses and shows is the most cost-effective and efficient way to safeguard both animal welfare and public safety. 

Passage of this bill will add New York City to the list of four states and 125 localities in 34 states across the country that have enacted partial or full bans on circus animals.
§ 2. Chapter 1 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-199.5 to read as follows:

§ 17-199.5 Wild and exotic animal circus performances prohibited. a. Definitions. For the purposes of this section, the following terms have the following meanings:

Cause a performance. The term “cause a performance” means to be financially or operationally responsible for the management of a performance, or to officially or financially sponsor a performance.
Circus. The term “circus” means any live show or carnival which, along with clown, acrobatic, or stunt performances, features performances by live wild or exotic animals that, in order to be able to perform, have traveled in mobile housing facilities or were taken from their permanent residence and required to travel for any distance.

Companion animal. The term “companion animal” means any domesticated animal normally maintained in or near the household of the owner or person who cares for such animal. The term “companion animal” does not include farm animals or animals that cannot be sold, given, possessed, harbored, kept or yarded pursuant to paragraph (1) of subdivision (a) of section 161.01 of the New York city health code.
Farm animal. The term “farm animal” means poultry, sheep, swine, goats, donkeys, mules, horses, alpacas, llamas, camels, or any species of cattle. 

Wild or exotic animal. The term “wild or exotic animal” means any animal, other than a companion animal or farm animal, from any of the following superorders, orders, classes, families or clades, or any hybrid of any such animal, including a hybrid with a companion animal or farm animal: 

1. Artiodactyla (including hippopotamuses and giraffes);
2. Canidae (including wolves, foxes and jackels);
3. Cetacea (including whales and dolphins);
4. Crocodilia (including alligators and crocodiles);
5. Elephantidae (elephants);
6. Felidae (including tigers, lions, jaguars and leopards);
7. Hyaenidae (hyenas);
8. Kangaroos;
9. Non-human primates (including apes, monkeys and lemurs);
10. Perissodactyla (including rhinoceroses, tapirs and zebras);
11. Pinnipedia (including seals, sea lions and walruses);
12. Struthio (ostriches); and
13. Ursidae (bears)
b. Prohibited acts. It shall be unlawful for any person to cause a performance of any wild or exotic animal that is part of a circus.
c. Enforcement. Any authorized employee, officer, or agent of the department or any other city agency designated by the mayor may enforce the provisions of this section or any rule promulgated thereunder. 

d. Rules. The commissioner may promulgate rules as may be necessary for the purpose of carrying out this section.
e. Violation and penalties. Any person who violates subdivision b of this section or any rule promulgated thereunder shall be liable for a civil penalty not to exceed $2,500 for each violation recoverable in a proceeding before any tribunal established within the office of administrative trials and hearings or within any agency of the city of New York designated to conduct such proceedings; except that for a first such violation and other violations of subdivision b occurring on the same day, such person shall be liable for a civil penalty not to exceed $1,000 for each violation recoverable in a proceeding before any such tribunal. Each performance of an individual wild or exotic animal constitutes a separate violation of this section. 
f. Other laws not affected. Nothing in this section shall be construed to affect any other protections or prohibitions related to animals pursuant to any other provision of law.
§ 3. This local law takes effect 180 days after it becomes law; provided, however, that the commissioner shall take such actions, including the promulgation of rules, as may be necessary for the timely implementation of this local law prior to such date. 
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Proposed Int. No. 1263-A
 
By Council Members Dromm, Chin, Menchaca, Vacca and Cohen
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the results of inspections of food service establishments operated in schools
 
Be it enacted by the Council as follows:
 
Section 1. Title 17 of the administrative code of the city of New York is amended by adding a new section 23-702 to read as follows:
§ 23-702 School food service establishment inspection results. a. For the purposes of this section the term “school food service establishment” means a cafeteria or kitchen in a school that is subject to the provisions of article 81 of title 24 of the New York city health code.
b. The department of education shall, for each school food service establishment in a school of the city school district, post on its website no fewer than three years of inspection results from the department of health and mental hygiene beginning with any inspection after September 1, 2017. Such inspection results shall show such school food service establishment’s degree of compliance with the provisions of the New York city health code, the state sanitary code and other applicable laws that require such establishments to operate in a sanitary manner so as to protect public health. 
c. The department of health and mental hygiene shall, for each school food service establishment for which inspection results are not posted pursuant to subdivision b, post on its website no fewer than three years of inspection results beginning with any inspection after September 1, 2017. Such inspection results shall show such school food service establishment’s degree of compliance with the provisions of the New York city health code, the state sanitary code and other applicable laws that require such establishments to operate in a sanitary manner so as to protect public health.
§ 2. This local law takes effect 180 days after it becomes law, except that the commissioner of the department of health and mental hygiene may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date.
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� 7 U.S.C. § 2131 - 2159.


� USDA, Animal Care Fact Sheet, Feb. 2012, https://www.aphis.usda.gov/publications/animal_welfare/content/printable_version/fs_anexhit.pdf


� Id.


� The U.S. Department of Agriculture Press Release, USDA and Feld Entertainment, Inc., Reach Settlement Agreement, Nov. 28, 2011,  http://www.usda.gov/wps/portal/usda/usdahome?contentid=2011/11/0494.xml


� U.S. Department of Agriculture Office of Inspector General Western  Region, Audit Report: APHIS Animal Care Program Inspection and Enforcement Activities, Sept. 2005, https://www.usda.gov/oig/webdocs/33601-10-CH.pdf


� U.S. Department of Agriculture Office of Inspector General, Controls Over APHIS Licensing of Animal Exhibitors, June 2010, https://www.usda.gov/oig/webdocs/33002-03-SF.pdf


� Id.


� NYC Health Code §161.01.


� Information on obtaining an exotic animal exhibit permit can be found at https://www1.nyc.gov/nycbusiness/description/exhibiting-exotic-animals


� See testimony from the New York City Council hearing of the Committee on Health held on October 20, 2016, available at legistar.council.nyc.gov.


� Animal Defenders International, Animals in Traveling Circuses: The Science on Suffering, Apr. 27, 2010, available at http://www.ad-international.org/publications/go.php?id=1837


� Id.


� Id.; The Humane Society of the United States, Circuses: Entertainment at animals' expense, http://www.humanesociety.org/issues/circuses_entertainment/facts/circus_facts.html


� The Humane Society of the United States, “State and Local Restrictions Governing Traveling Shows and Circuses in the U.S. Factsheet” (updated March 24, 2017) (on file with Committee Counsel).


� SchoolFood, “About us,” available at: http://www.schoolfoodnyc.org/AboutUs/aboutus.htm


� NYC Health Code § 81.51(f). 


� NY State Dept of Health, “Food Service Establishment Inspection Data,” available at: https://www.health.ny.gov/environmental/indoors/food_safety/data.htm


� NY State Senate Independent Democratic Conference, School Lunch Flunks: An investigation into the Dirtiest New York City Cafeterias, Nov. 2016, available at: https://cbsnewyork.files.wordpress.com/2016/12/school_lunch_flunks_full_report.pdf


� Id.


� Id.


� Id.


� Id.
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