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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to licensing car wash facilities.

ADMINISTRATIVE CODE:
Adds a new subchapter 33 to chapter 2 of title 20, and adds a new section 27-367 to subchapter 4 of chapter 3 of title 24.
INTRODUCTION


On June 19, 2014, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on Proposed Int. No. 125-A, a Local Law to amend the administrative code of the City of New York, in relation to licensing car wash facilities. The Committee previously held an oversight hearing, entitled “Business Practices of the City’s Carwashes: Labor, Consumer & Environmental Issues” on May 2, 2012 and the Committee held a hearing an earlier version of the bill, Proposed Intro. No. 852-A on December 12, 2013, during the prior legislative session of the Council. Those invited to testify today include the Commissioners of Consumer Affairs and Environmental Protection, representatives from Workers Aligned for a Sustainable and Healthy New York (WASH New York), car wash owners, and other interested parties and members of the public. 

BACKGROUND

Car wash establishments must comply with local, state and federal labor and environmental laws, including those with respect to minimum wage, overtime pay, worker protection and water discharges. Currently, the City does not license, permit or specifically regulate car wash establishments. The industry is subject to the same oversight of the New York City Department of Consumer Affairs (DCA) as many other businesses, which investigates complaints such as deceptive trade practices, and the New York City Department of Environmental Protection (DEP) which regulates water quality issues.

According to a 2012 report by a coalition of worker rights groups called Workers Aligned for a Sustainable and Healthy New York (“WASH New York”), there are approximately 200 car washes in New York City, employing over 5,000 people who frequently do not receive the minimum wage or overtime pay.
 Further, the report revealed that consumer complaints concerning damage to serviced vehicles are routinely settled by using the workers’ tips to make customers whole.
 In addition, the report notes that workers handle potentially toxic chemicals without proper safety equipment,
 and speculates that it is unclear what risk these chemicals may pose to the environment and to people who live or work in close proximity to car wash businesses. 

Labor Issues

According to the New York State Department of Labor (“DOL”), in 2010 nearly 80 percent of car washes in New York City were suspected to have serious wage and hour violations including the failure the to pay the minimum wage and overtime pay after 40 hours.
 In 2010, DOL sued the operator of Broadway Bridge Car Wash in northern Manhattan alleging that the company had not paid overtime and other charges, seeking over $4 million through the court.
 The DOL settled with the company for $1.3 million in back pay for minimum wage to workers covering 2003-2008, plus approximately $700,000 in penalties and interest.
 According to Crain’s New York Business, the DOL:

interviewed workers and examined payroll records and found that employees generally worked 12 hours a day, six days a week, without being paid overtime as the law requires. Some of the workers earned as little as $3.75 an hour when the minimum wage was $6.75 and $4.00 when it was $7.15. They took home as little as $270 a week and were often forced to share tips with non-service employees.
 

According to WASH New York, over 71 percent of car wash workers interviewed in connection with their report worked at least 60 hours a week, with some working as many as 105 hours a week with no overtime pay after 40 hours as required by law.
 Workers also indicated that they did not receive breaks and had their tips taken by managers or their tips were used to pay customers for car damages.
 Other complaints from workers surveyed included unpredictable schedules and being sent home in the middle of their shift when the weather was bad (and there were few customers).

According to WASH New York, workers at six car washes in the City have successfully ratified union contracts during 2013.
 Workers at these car washes will become members of the Retail, Wholesale and Department Store Union (RWDSU).
 The contracts require overtime pay, wages as high as $9.18 per hour, regular weekly schedules, and anti-discrimination protection for immigrant workers.

Consumer Complaints

An informal review by DCA indicates that there were approximately eleven complaints regarding car washes during a 2 ½ year period ending in March 2012 relating to car damage and the failure to post prices.
 There is currently no mechanism whereby car washes must report damage to vehicles or carry liability insurance, although a statewide industry group recommends that they do so.
 Further, according to WASH New York, it is standard practice at many car washes for management to deal with customer complaints of damage to vehicles by paying them with cash taken from workers’ tips or salary.
 

Environmental and Worker Safety Issues 

It is not widely known what chemicals are used in the process of washing and detailing cars and it is, therefore, unclear whether these businesses operate in compliance with environmental regulations. According to WASH New York, many harsh chemicals are used by car wash workers without the provision of gloves, masks and other safety equipment being supplied by the business in possible violation of state and federal worker protection laws.
 The report indicated that workers are frequently exposed to harsh cleaning and degreasing substances, and work with high pressure water hoses and poorly protected electrical sources that are close to water.
 Workers interviewed by WASH New York reported cases of itching and burning skin, loss of body hair, and burning eyes, lungs and throats.
 Most of the workers interviewed received either no safety equipment or poor quality items such as gloves that broke easily.
 The lack of safety equipment may potentially be in violation of federal law, which requires safety equipment to be provided to workers at no cost when there are potential dangers of exposure to toxic substances:

Protective equipment, including personal protective equipment for eyes, face, head, and extremities, protective clothing, respiratory devices, and protective shields and barriers, shall be provided, used, and maintained in a sanitary and reliable condition wherever it is necessary by reason of hazards of processes or environment, chemical hazards, radiological hazards, or mechanical irritants encountered in a manner capable of causing injury or impairment in the function of any part of the body through absorption, inhalation or physical contact.

There are numerous laws and regulations at all levels of government that apply to businesses that use large amounts of water, particularly ground water in New York City. For instance, in order to carry out its responsibility pursuant to the New York State Public Health Law, DEP, as a supplier of water, must determine if a facility poses a potential hazard to the City’s water supply.
 City laws and rules direct DEP to protect the public water from potential contamination within the premises of the water user. If a facility should pose a hazard to the public water supply due to its operations and practices, the DEP Commissioner is required to direct the installation by the owner of an approved backflow prevention device.
 The facility owner could be subject to enforcement actions, such as cease and desist orders, civil or criminal actions, fines or penalties and even the termination of the water supply to the building or any portion of the facility for a failure to comply.
 The City enacted Local Law 76 of 2009 to require all facilities using potable and non-potable water with a potential risk of non-potable water entering into the potable water supply to install a backflow device. Hence, some businesses, such as commercial car washing facilities using City water, are required to install an approved backflow prevention device.
 

Furthermore, it is illegal to discharge pollutants into the environment without a permit under the Federal Clean Water Act.
 Industrial pretreatment of used wastewater is required before discharge into public sewers. Enforcement, however, is delegated to the states. There is an existing industrial pretreatment program administered by the DEP. However, under City rules, the prohibition on the discharge of groundwater to a public sewer applies only to discharges of over 10,000 gallons per day.
 Further, where car washes use non-potable groundwater, a well permit is also required.
 Local Law 76 also requires the reporting of the actual quantity of water withdrawals if those withdrawals exceed 100,000 gallons per day.

Other Jurisdictions

In response to numerous press reports and governmental investigations into the mistreatment of car wash workers, in 2003 the California legislature passed the “Car Wash Worker Law,”
 but due to various bureaucratic reasons, the law was barely in full effect by the time the legislation sunsetted.
 It was, however, reauthorized in 2009.
 The law’s primary provisions allow for workers to obtain compensation for wage theft through administrative and judicial proceedings.
 California’s law also requires car washes to register with the state, pay $50 into a “restitution fund” and carry a $15,000 bond to ensure payments of outstanding back-pay claims.
 Under this law, workers can access a tribunal to address grievances and the state periodically conducts “sweeps” wherein numerous businesses are checked for compliance with the law. 


Workers in numerous car washes in Los Angeles, California have taken steps to organize. Currently, workers at twenty-three car washes in Los Angeles have voted to unionize, joining the United Steelworkers.
 According to the CLEAN Carwash Campaign, the contracts include: 
· Union membership and recognition;
· A grievance and arbitration process for disputes;
· Compliance with all local, state, and federal law labor laws that respect employee wages;

· A starting wage of 2% above the minimum wage, and a 2% wage increase for workers already making above the minimum wage;
· Compliance with health and safety laws. Employers must supply workers with safety equipment and with drinking water; and
· Accommodation for workers dealing with immigration related issues.


BILL SUMMARY

Proposed Int. No. 125-A would amend the administrative code of the city of New York in relation to licensing car washes. In order to obtain, renew or maintain a license under this law, a car wash operator would have to certify that it is has complied with demonstrable labor and environmental laws and regulations. In addition, if a car wash operator is found to have violated labor and environmental laws, the operator would have to come into compliance with such laws and pay penalties in order to maintain or renew its license. 
Section one of the legislation would add a new Subchapter 33 to Title 20, titled “Consumer Affairs” of the Administrative Code (the code). Section 20-539 of the code would provide that this local law would be known and cited as the “Car Wash Accountability Act of 2014.” Section 20-540 of the code would provide definitions, including:
“Car wash” which would mean any individual, partnership, corporation, limited liability company, joint venture, association, or other business entity that engages in the cleaning of vehicles, including washing, detailing, drying, polishing, vacuuming or otherwise providing cosmetic care to vehicles. However, the term “car wash” would not include any motor vehicle repair shops where car washing is ancillary to the primary business of the facility; any self-service facility for washing vehicles located at businesses such as convenience stores, gas stations and oil change facilities, where car washing is ancillary to the primary business of the facility and where the facilities’ employees do not provide any assistance to customers in washing, cleaning, detailing, drying, polishing, vacuuming or otherwise providing cosmetic care to vehicles; or any charitable, service, sports, veteran, or youth association, club or group that conducts car washing and polishing on an intermittent basis to raise funds for charitable, educational or religious purposes.
“Licensee” would mean any individual, partnership, corporation, limited liability company, joint venture, association or other business entity that is currently licensed by the commissioner to engage in the operation of a car wash.
Section 20-541 of the code would impose a license requirement upon car washes and would list the requirements for a license to operate a car wash. It would be unlawful for any car wash to operate without a license. Licenses would be would be valid for two years unless suspended or revoked. The Commissioner of Consumer Affairs would generate an application and applicants would pay a fee of $550 for each car wash location. Applicants would have to provide standard information regarding the applicant’s name, address, corporate structure and ownership, and other information as such Commissioner may require. An applicant would also have to certify that it is in compliance with all applicable laws, regulations and rules, pertaining to such car wash, including specific sections of the New York City Plumbing Code. In addition, operators would be required to verify that they obtained all necessary permits from the New York City Department of Health and Mental Hygiene to use non-potable ground water. 
Further, an applicant would need proof of having a surety bond as well as signed certification that there are no outstanding judgments or warrants against it. A car wash would be required to have certificates of insurance for workers’ compensation, unemployment insurance and disability insurance coverage; and copies of liability insurance policies or certificates of insurance for liability insurance. Applicants would also be required to keep a log documenting complaints of damage to vehicles. 
Under the provisions of section 20-541 of the code, an applicant would also be required to certify that various information be retained by the car wash for three years, including water source and usage, characteristics of oil/water separator system, sand interceptors and back flow prevention devices. 
The Commissioner of Consumer Affairs would be authorized to refuse to issue a license to an applicant who lacks good character, honesty and integrity. To make such a determination, such Commissioner may consider failure by such applicant to provide truthful information or documentation in connection with the application or a finding of liability in a civil or administrative action that bears a direct relationship to the fitness of the applicant to conduct the business as a car wash taking into account the amount of time that has passed and the result of the action. 
Section 20-542 of the code would require car wash operators to maintain a surety bond from an authorized surety company approved by the Commissioner of Consumer Affairs payable to the People of the City, conditioned upon compliance with the provisions of this law and final judgments against the applicant based on violations of the law, or in an action related to the applicant. The amount of the bond would no less than $300,000. 
Section 20-543 of the code would pertain to the payment of judgments against car wash operators. No license would be issued or renewed under this law and every license already issued would be subject to suspension or revocation, upon the failure of applicant or licensee to pay or satisfy any judgment secured against him or her or it, provided that such judgment was secured in a court of competent jurisdiction against the applicant or licensee for acts with regard to the business car wash business or pursuant to the license. This requirement would apply to any successors or predecessor owners of the car wash, the criteria for determining such is elaborated upon in the bill.
Section 20-544 of the code would provide the criteria for determining whether an applicant is a successor to another company that previously operated a car wash.
Section 20-545 of the code pertains to enforcement. The Commissioner of Consumer Affairs would enforce the provisions of Subchapter 33 of Chapter 2 of Title 20 of the code pertaining to car washes, generally in the Consumer Protection Law, unless it conflicts with this law, in which case this law would take precedence. Any license issued under this law could be suspended or revoked by said Commissioner upon notice and hearing for, amongst other things, fraud, misrepresentation, or false statements contained in the application for the license; or violation of any of this law or other parts of the Consumer Protection Law. 

Any individual or business entity operating a car wash without a valid license would be liable for a civil penalty of two hundred dollars per day for every calendar day during which the unlicensed car wash operated. Any applicant who knowingly or willingly submits false information to the Commissioner of Consumer Affairs as part of an application for license would be liable for a civil penalty of five thousand dollars in addition to any other civil or criminal penalties otherwise applicable under the law. 

The second bill section would amend Subchapter 4 of Chapter 3 of Title 24, titled Environmental Protection and Utilities, of the code to add a new section 24-367. This section, titled “Car wash, standards” provides the same definitions of terms listed in section one of the bill in the Consumer Protection portion of the bill. 
This section also has the same requirements for retaining information for three years as mentioned above in section one of the bill, namely, that an applicant would also be required to certify that various information be retained by the car wash for three years, including water source and usage, characteristics of oil/water separator system, sand interceptors and back flow prevention devices. However, in this section an applicant is required to certify to the Department of Environmental Protection that such information and certification are available for inspection upon request of the Department. 
The third section of the bill is the enactment clause. The clause provides that this local law would take effect 180 days after enactment, except that prior to such date, the Commissioners of Consumer Affairs and Environmental Protection shall take such actions, including the promulgating of rules and the processing of applications, as are necessary to implement the provisions of this local law.
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