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TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to small businesses and the repeal of subdivision (f) of section 20-268, section 20-283, subdivision f of section 20-296, and section 24-423 of such code.

ADMINISTRATIVE CODE:
Amends section 17-311, subdivision c of section 17-315, subdivision k of section 17-508, section 20-217, section 20-224, section 20-244, subdivisions b and c of section 20-268, repeals subdivision f of section 20-268, repeals section 20-283, repeals subdivision f of section 20-296, amends section 20-368, subdivision b of section 20-461, subdivision g of section 20-465, section 24-332, repeals section 24-423.  

INTRODUCTION


On May 11, 2006 the Committee on Small Business chaired by Council Member David Yassky will hold a hearing on Proposed Int. No. 349-A.  Proposed Int. No. 349-A would make the following revisions to the Administrative Code of the City of New York: Amends section 17-311, subdivision c of section 17-315, subdivision k of section 17-508, section 20-217, section 20-224, section 20-244, subdivisions b and c of section 20-268, repeals subdivision f of section 20-268, repeals section 20-283, repeals subdivision f of section 20-296, amends section 20-368, subdivision b of section 20-461, subdivision g of section 20-465, section 24-332, repeals section 24-423.  

BACKGROUND


Small businesses in New York City are an integral part of the City’s economy and provide jobs to millions of New Yorkers.  In fact, businesses in New York City with less than ten employees account for over 80% of all 216,904 private sector business in New York City 
 and businesses with fewer than fifty employees account for 96% of all businesses.
  Small businesses with fewer than fifty employees employ approximately 1,122,463 people, or 38% of the City’s total private sector workforce.
    Businesses with fewer than fifty employees pay wages that total over thirteen billion dollars a year ($13,552,825,216) or nearly 30% of all wages paid by the private sector.
  

The City of New York has implemented a number of programs that assist small businesses and, in turn, recognize the tremendous importance of these businesses to the City’s overall economy.  The Department of Small Business Services (SBS) has developed and implemented eight “Business Solution Centers” across all five boroughs.  Business Solution Centers provide small business owners with access to a comprehensive range of private and public resources to start or grow a business in New York City.
  

Unfortunately, the City’s efforts to encourage small business development may be hindered by outdated and sometimes inconsistent provisions of law.  The Council has determined that the Administrative Code of the City of New York (“the Code”) contains numerous laws that create an undue burden on businesses in New York City, and particularly small businesses without a concomitant benefit to the general public.  Furthermore, these laws may create a contentious regulatory environment in which small businesses must operate.  The Council has made this determination by working with advocates for small business owners and operators, neighborhood and borough wide chambers of commerce and by reviewing  the Administrative Code.  

 At the same time, it should be noted that an important characteristic of the Code is its many consumer protection clauses.  It is not the intent of the legislation to weaken any of these provisions, rather, it is the Council’s intention to modify or repeal antiquated and problematic provisions of the Code in an effort to improve the small business environment in New York City so that these businesses can thrive.  

ANALYSIS


Section one of Proposed Int. No. 349-A provides a brief statement of legislative findings and intent explaining why this legislation is necessary and important.  


Section two of Proposed Int. No. 349-A would eliminate the requirement that food vendors wear their license conspicuously at all times by repealing subdivision (b) of section 17-311 and relettering existing subdivision (c) as subdivision (b).  This amendment will address the problem licensed street vendors face when they receive notices of violation for violating §17-311 (b) despite being in compliance with §17-311 (a) that requires food vendors to carry their license and display it upon the request of certain authorized City employees.
  For example, the Council has received reports that licensed vendors, who have their license underneath a scarf or inside a jacket during winter time, receive notices of violation for violating the “conspicuously display” provision of the Administrative Code despite being able to produce the license upon request of an officer or other authorized City representative.  

The Council recognizes that requiring the display of licenses can help protect consumers from unlicensed vendors.  Proposed Int. No. 349-A would clarify that notices of violation should be given when a vendor fails to carry and produce a license upon request rather than for failing to conspicuously display a license at all times.  Furthermore, the proposed change would not limit the consumer protection provisions.  First, §17-311 (c) requires a licensed vendor to display their permit plate on their vending vehicle or pushcart.  This provision ensures that consumers will see a visible license.  Second, §17-325.1 provides that the failure of a vendor to produce a license upon request of a police officer or other authorized employee of the City is presumptive evidence that a vendor is not licensed.  This provision ensures that a vendor without a license on his or her person shall be given a notice of violation.  

Section three of Proposed Int. No. 349-A would amend subdivision c of §17-315 of the Administrative Code.  This section requires that all items relating to the operation of a food vending business be kept in or under the vehicle.
  The Council has received reports that many vendors receive tickets for displaying samples of the items that they sell in sealed containers, such as soda cans, on top of their vending vehicle or pushcart.
  This interpretation of §17-315 is unnecessarily strict, does not enhance public health or safety, and the Council intends to clarify that vendors have the right to display samples of the items sold and should not be ticketed for displaying these items any more than a storekeeper would be penalized for displaying that same soda can in a store window.  

Section four of Proposed Int. No. 349-A amends subdivision (k) of §17-508 by prohibiting enforcement officers from issuing multiple notices of violation to a business for the same exact smoking-related incident.  This provision does not limit a business from receiving more than one penalty for separate violations of the Smoke Free Air Act, rather, it stipulates that only one penalty may be imposed for the same infraction.  The Council has received complaints from business owners who receive multiple notices of violation for the same incident under New York State and New York City law, respectively, with two penalties being imposed.  Amended subdivision (k) intends to address this problem by clarifying that if an incident violates both City and State law, only one penalty may be imposed for that specific incident.  

Section five of Proposed Int. No. 349-A amends section 20-217 of the Code by amending antiquated licensing requirements relating to pool halls.  This section of the Code dates from 1937 when pool halls were considered unsavory places of business.   Specifically, subdivisions four of §20-217, amends the prohibition on minors under sixteen from entering pool halls to minors under fourteen.  Subdivision four also would permit minors under fourteen to enter a pool hall if another person accompanies them who is over the age of eighteen.  This change does not affect the explicit prohibition against gambling or games of chance being played in pool halls.  

Section six of Proposed Int. No. 349-A would amend the Code by adding thereto a new subdivision (g) to section 20-224 of the Code.  The Council has received reports from operators of sidewalk cafes and their advocates who, despite maintaining a duly licensed sidewalk café with the allowable number of tables and chairs, receive notices of violation for an impermissible configuration of tables and chairs, despite the fact that all of the tables and chairs are placed within the permissible boundaries.  Subdivision (g) states that sidewalk café licenses should not include information on the configuration of tables but should include the total number of tables permissible under the license.  Examples of other laws and rules relating to sidewalk cafes that must be complied with include maintaining an appropriate aisle for restaurant staff and displaying an appropriate placard with license information.  


Section seven of Proposed Int. No. 349-A amends section 20-244 by repealing subdivisions (b) and (c) and relettering existing subdivisions (d) and (e) as new subdivisions (b) and (c).  This amendment would reduce the requirements for licensed sightseeing guides, which dates from 1937.  Bill section seven would eliminate the requirement that sightseeing guides submit letters of recommendation and eliminates the requirement that applicants receive a certificate from the Department of Health and Mental Hygiene that the applicant is not suffering from any disease or infirmity that would make them unfit to be a guide.  These provisions seem unnecessarily burdensome to applicants, not consistent with other licensing schemes, and the latter provision regarding a health certificate may violate workplace discrimination statutes.  


Section eight of Proposed Int. No. 349-A would amend subdivision (b) and (c) of section 20-268 and repeal subdivision (f) of section 20-268 and reletter subdivisions (g) and (h) as subdivisions (f) and (g), respectively.  This section dates from 1937 or earlier and includes many strict requirements for second-hands goods dealers out of a fear that these people would deal in stolen goods.  By comparison, these provisions are more restrictive than the licensing requirements for pawnbrokers, a profession where stolen goods may more likely be sold.  Subdivision (b) of §20-268 is amended to permit the purchase of second hand goods from an apprentice or servant as these labels seemed dated.  Subdivision (c) is amended to expand the hours during which second hand goods may be purchased from 6:00 PM to 7:00 AM to 12:00 AM to 6:00 AM.  Finally, subdivision (f) of section 20-268 prohibits “any person licensed as a second-hand dealer to deal in the purchase or sale of any junk, old rope, old iron, brass, copper, tin, lead, rubber, paper, rags, bagging, slush or empty bottles, or employ or use a boat, cart or other vehicle for the purpose of collecting any such things or materials, unless he or she is also licensed as a junk dealer.”  This subdivision requires an individual licensed to sell second-hand merchandise to obtain an additional junk dealer’s license.  However, subchapter ten of title 20, which formerly addressed licensure of junk dealers, has been repealed.  Consequently, subdivision (f) of section 20-268 is an irrelevant and dated provision and impossible to satisfy.  At a hearing before the Committee on Small Business in 2005 the Department of Consumer Affairs (DCA) testified that this provision is archaic and should be repealed.
   

Section nine of Proposed Int. No. 349-A would repeal section 20-283 of the Code.  This section restricts night auctions unless and until an individual applies for and receives a special permit from the Commissioner of Consumer Affairs to hold a night auction.  Anyone who wishes to conduct an auction must be licensed by DCA pursuant to §20-278.  However, §20-283 creates a second licensing requirement for anyone who wishes to conduct an auction after 8:00 PM.  The Council believes this provision is unnecessarily restrictive and will restrict the public from participating in or attending auctions after 8:00 PM, when normal hours of business have concluded.  

Section ten of Proposed Int. No. 349-A would repeal subdivision (f) of §20-296 and amend the relettered subdivision (g) as subdivision (f).  Relettered subdivision (f) requires that all coin operated laundries close on Sundays and between the hours of midnight and 6:00 AM all other days and requires that an attendant be on duty during the hours of 6:00 PM through closing. Relettered and amended subdivision (f) would modify the required times in which an attendant must be on duty from 6:00 PM until closing to 8:00 PM until 12:00 AM.  An additional revision of relettered and amended subdivision (f) would allow coin-operated laundry operators to substitute an attendant with a video camera or other video recording device provided it continuously records all doorways and a written placard notifies customers that such a device has been installed.  At a previous Committee hearing representatives from DCA testified that they would like to further consider this idea and obtain input from the New York City Police Department on any safety implications.
   

Section eleven of Proposed Int. No. 349-A would amend section 20-368 of the Code by relettering the existing section of law as subdivision (a) and adding thereto a new subdivision (b).  Subdivision (b) would require all cabaret, dance hall or catering establishments to provide customers with a written menu itemizing the prices charged for food and drink the upon customer’s request but in the alternative would permit the posting of signs in conspicuous locations that recite the price list.  The Council has received reports of City inspectors issuing notices of violation for failing to provide a menu to inspectors upon ordering.  The Council believes that a more sensible approach to achieve this goal is the mandatory production of a price list upon a customer’s request or the display of appropriate signs.  

Section twelve of Proposed Int. No. 349-A would amend subdivision (b) of section 20-461 to eliminate the requirement that general vendors wear their license conspicuously at all times.  That provision of current law is inconsistent with subdivision (a) of this section which requires a general vendor to carry the license and present the license upon request of an enforcement agent. A similar provision of the Code exists in title seventeen with respect to food vendors and was addressed in bill section two.  .  The Council recognizes that requiring the display of licenses can help protect consumers from unlicensed vendors and ease the enforcement burden.  However, the proposed change would not limit the consumer protection provisions for general vendors.  Specifically, §20-474.3 provides that the failure of a general vendor to produce a license upon request of a police officer or other authorized employee of the City is presumptive evidence that a vendor is not licensed, not the failure to “conspicuously display”. As noted earlier, the existing subdivision (b) creates an undue burden on licensed vendors who have their license upon their person but are not openly displaying it at all times, is inconsistent with an existing provision of that section and is inconsistent with section 20-474.3.  This proposed amendment would still ensure that a vendor without a license on his or her person could be given a notice of violation.  

Section thirteen of Proposed Int. No. 349-A adds a new paragraph to subdivision (g) of §20-465.  Currently, the DCA restricts vending to certain areas of the City by enumerating a list of specific zones and restricting vending from certain commercial zones as established in the City’s Zoning Resolution.  However, the Zoning Resolution is not an easily accessible document and it may be difficult for vendors to determine exact boundaries in certain areas.  The Council has received reports of licensed vendors receiving tickets for vending illegally because they have unknowingly set up shop in a restricted area.  This bill section would require the DCA to address this confusion by creating a color-coded map that clearly depicts where vending is permitted and where vending is not permitted.  This map would be provided to licensed general vendors free of charge.  

Section fourteen of the bill would amend §24-332 of the Code by allowing a business owner or an employee or agent of a business to wash the street, sidewalk or steps in front of their place of business without benefit of a license.  According to this section anyone wishing to wash the sidewalk or steps in front of their building with a hose or piping must obtain a permit from the Department of Environmental Protection.  Amendments to section 24-332 would not affect the prohibition against permitting water to run upon the street or sidewalk when using a sprinkler or hose for the purpose of watering a lawn or garden.  Furthermore, this provision could be construed as making it more difficult for business owners to comply with subdivision two of §16-118 that requires the owner, lessee, tenant, occupant or person in charge of any building to keep the sidewalk in front of their building clean and free of obstruction.  

Section fifteen states that this local law will take affect sixty days after it is enacted into law.  

Finally, Proposed Int. No. 349-A corrects a technical error contained in Int. No. 349.   

CONCLUSION


Proposed Int. No. 349-A seeks to address provisions of law that adversely affect small businesses without adversely affecting the general public in an effort to improve the business environment in New York City so small businesses can thrive.  The Council expects to hear from representatives of the Administration, small business owners and small business advocates concerning this legislation.  
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