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TITLE:
Resolution calling upon the Occupational Safety and Health Hazard Abatement Board of the New York State Department of Labor to promptly establish strong and enforceable track safety standards to protect transit workers and riders that mirror or exceed the safety standards used by the Federal Railroad Administration.

INTRODUCTION

On September 25, 2003, the Committee on Transportation, chaired by Council Member John Liu, will hold a hearing on Res. No. 959.  Res. No. 959 calls upon the Occupational Safety and Health Hazard Abatement Board of the New York State Department of Labor to promptly establish strong and enforceable track safety standards to protect transit workers and riders that mirror or exceed the safety standards used by the Federal Railroad Administration. 

ANALYSIS


The introduction and consideration of Res. No. 959 was prompted by an endemic, recurring problem in the New York City subway system that needs to be immediately addressed and remedied.  The problem is the unfortunate and potentially avoidable deaths of transit workers while working on the tracks of our subway system.  Five transit workers have been killed in the last two years on the tracks of the subway system while on the job due to hazardous working conditions.  The purpose of this resolution is to urge the establishment of the greatest possible enforceable safeguards for transit workers performing vital work in our subway system on a daily basis.


The Federal Railroad Administration (FRA) is an agency of the federal government responsible for track safety nationwide.  The FRA has set forth stringent and comprehensive track safety standards designed to provide track workers with the safest possible workplace conditions.  The FRA track safety standards, authorized by Part 213 of Title 49 of the Code of Federal Regulations, however, do not apply to New York City Transit (NYCT), a subsidiary of the Metropolitan Transportation Authority (MTA).  Section 213.3(b) provides that Part 213 does not apply to track “[U]sed exclusively for rapid transit operations in an urban area that are not connected with the general railroad system of transportation.”  The NYCT subway system falls under this exception and therefore is not required to adhere to the protections afforded to track workers covered by the FRA’s track safety standards.


Because the FRA’s oversight and standards do not extend to “intra-city” rail systems such as NYCT’s, responsibility for NYCT safety enforcement falls to the New York State Department of Labor’s (NYSDOL) Division of Public Employees Safety and Health (PESH).  PESH is charged with enforcing the federal Occupational Safety and Health Administration (OSHA) standards on NYCT property, but OSHA does not have specific railroad safety standards.  This regulatory void has given rise to the current situation of NYCT self-enforcing its own safety rules without any objective oversight by other governmental entities to determine their adequacy.


Res. No. 959 points out that FRA track safety standards apply to both Long Island Railroad (LIRR) and Metro North, two other subsidiaries of the MTA, and that neither railroad has experienced a track worker fatality since the FRA’s track safety standards were introduced in 1997.  Although not a certainty, it is reasonable to assume that the lack of fatalities to track workers on these two railroads is attributable to the applicability of and adherence to the FRA track safety standards.  Additionally, it does not seem logical to have track workers undertaking their responsibilities in extremely close physical proximity bound to separate sets of safety standards based upon which railroad system they work for, such as is the case in many locations throughout the City.


Repeated attempts to improve NYCT track worker safety have failed.  These attempts have typically come in the form of assurances during collective bargaining between MTA-NYCT and the unions representing track workers that the agency would adopt “the highest possible” voluntary safety standards to protect the track workers.  Despite these promises of improved procedures, track workers have continued to be injured or killed on the tracks and a safe workplace environment has not been achieved.  Because of the lack of progress towards a safer workplace for track workers it is vital that the FRA’s track safety standards be imposed upon NYCT.


The Occupational Safety and Health Hazard Abatement Board (HAB) of the NYSDOL is authorized by Section 27-a of the New York State Labor Law to provide the Commissioner of Labor with recommendations, following a public hearing, regarding new safety standards for public employees, including transit workers.  Therefore, upon the recommendation of HAB, the NYSDOL could promulgate new safety rules for NYCT track workers that are equivalent to or exceed the FRA’s track safety standards.  The NYSDOL could then employ PESH, currently responsible for the NYCT system, to use its already established enforcement mechanism to ensure that such new safety rules are strictly adhered to and followed by NYCT.  The end result of such a process would doubtlessly lead to greater workplace safety procedures and fewer, if any, injuries and fatalities to NYCT track workers.  Therefore, Res. No. 959 calls upon HAB and the NYSDOL to promptly establish strong and enforceable track safety standards to protect transit workers and riders that mirror or exceed the safety standards used by the FRA. 

� Many track workers of NYCT, LIRR and Metro North work side by side in subway tunnels located throughout the City in such places as Penn Station, Atlantic Avenue and Jamaica.
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