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I.
INTRODUCTION
On Tuesday, October 30, 2017, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will vote on Proposed Introductory Bill Number 778-A (“Prop. Int. No. 778-A”), pertaining to the Department of Correction (“DOC”), as will be summarized below. The Committee previously held a hearing on Introductory Bill Number 778 (“Int. No. 778”) on May 6, 2015. At that hearing, the Committee heard testimony from the Administration, criminal justice advocates, and various interested parties.

II.
BACKGROUND 
The DOC provides for the care, custody, and control of inmates who are remanded or cannot afford to post bail for open criminal cases, those sentenced to a term of one year or less, and a variety of other less common bases.
 During Fiscal Year 2017, DOC had 58,226 admissions with an average daily inmate population (“ADP”) of 9,500.
 The average length of stay of inmates in New York City jails was 60.0 days.
 The Department’s facilities include ten jails on Rikers Island as well as jails in the Bronx, Brooklyn, Manhattan and Queens.
 
In 2011, the Legal Aid Society sued the City and the DOC in the class action case of Nunez v. City of New York.
 In August of 2014, the United States Attorney for the Southern District of New York (“DOJ”) issued a letter to the DOC detailing findings it made during an investigation of the treatment of adolescent inmates in DOC facilities.
 The DOJ joined the Nunez case as a plaintiff in December of 2014,
 and announced an agreement in principle to settle this case in June of 2015.
 The full settlement agreement was filed on July 1, 2016,
 and took effect upon its judicial approval on October 21, 2015.


The consent judgement in the Nunez case (hereinafter “settlement”) requires the DOC to “develop, adopt, and implement a comprehensive use of force policy with particular emphasis on permissible and impermissible uses of force.”
 The settlement includes dozens of specific requirements to be included in this policy. The settlement requires every staff member of the DOC who either uses force on an inmate or witnesses the use of force to promptly submit a detailed report of such incident.
 Non-DOC staff who work in DOC facilities must also file reports upon witnessing a use of force incident that results in an apparent injury.
 The settlement also requires a computerized tracking system for these reports, and the outcomes of investigations into the uses of force.

The settlement requires “thorough, timely, and objective investigations of all Use of Force Incidents.”
 The settlement includes numerous specific requirements of such investigations, which among other items includes establishing a pilot program to video record interviews and requiring “preliminary reviews” to be filed within two business days of a Use of Force incident.
 The settlement also requires the DOC to “work with the Monitor to develop and implement functional, comprehensive, and standardized disciplinary guidelines designed to impose appropriate and meaningful discipline for Use of Force Violations.”
 These guidelines are to include the range of penalties the Department must seek in disciplinary proceedings, and the settlement contains numerous requirements as to what sanctions the Department must seek in certain types of violations.

The monitor appointed by the Nunez court has issued reports every six months on progress complying with its mandates. These reports have thus far included detailed information regarding investigations into the use of force, and disciplinary actions for staff who improperly use force. The reports, however, are designed to elucidate progress in meeting the terms of the settlement, rather than more broadly creating transparency in DOC disciplinary actions. Also, the reports will cease upon the DOC’s compliance with the settlement. 
II.
BACKGROUND AND ANALYSIS OF PROP. INT. NO. 778-A

This bill would require yearly reporting on investigations into use of force incidents and disciplinary actions for the improper use of force. The bill would require reporting on the number and rate of such investigations, the number and rate of violations of use of force protocols, information on which units or entities within the DOC conduct investigations, and the outcomes of disciplinary actions including referrals to District Attorney’s offices or other law enforcement entities. 
The bill contains a provision that it would not require the disclosure of information that would violate the provision of any federal, state, or local law or that would interfere with law enforcement investigations. This provision is designed to protect against a violation of New York Civil Rights Law section 50-a, which would prohibit the disclosure of personally identifiable disciplinary records.
 
The bill would take effect immediately, and the first report would be required by August 31, 2018 for the previous fiscal year. Reports would be due yearly by August 31 thereafter.

III.
AMENDMENTS TO INT. NO. 778
Int. No. 778 was heard in May of 2015, one month before the Nunez settlement was announced and five months before it took effect. The original version of the bill contained numerous reporting requirements that referred to forms of discipline that have changed since Nunez. The current version of the bill refers to investigations and disciplinary outcomes, and is designed to address the fundamental need for transparency in this field while avoiding becoming outdated as the field evolves. The original version of this bill also required reporting on use of force investigations by the Board of Correction and the Department of Investigation, which have been removed in the current version. Finally, the effective date has been modified.

Proposed Int. No. 778-A
 

By Council Members Mendez, Garodnick, Cabrera, Chin, Constantinides, Johnson, Lander, Richards, Rose, Rosenthal and Menchaca
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring the department of correction to submit regular reports regarding the investigations of the use of force by correction officers on inmates
  

Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 9 of the administrative code of the city of New York is amended by adding a new section 9-152 to read as follows:   
    
§ 9-152 Report on use of force investigations.
a. Definitions. For purposes of this section, the following terms have the following meanings:
Formal proceeding. The term “formal proceeding” means any formal proceeding before a tribunal, administrative judge, or other adjudicative body outside the department to adjudicate a disciplinary action pursuant to section 75 of the civil service law, including but not limited to proceedings before the New York city office of administrative trials and hearings.
Incident. The term “incident” means any incident in which staff used force on an inmate.
Staff. The term “staff” means any department of correction uniformed staff.
b. Beginning August 31, 2018, and every year thereafter, the commissioner shall prepare a report on investigations into incidents for the previous fiscal year. This report shall be sent to the mayor and the speaker of the council, and posted on the department’s website. This report shall include, but need not be limited to, the following information: 

1. The number and rate in which the department investigated incidents.

2. The number and rate of incidents for which the department determined that staff violated a departmental rule or was otherwise subject to discipline, the type of incident that occurred, and the type of discipline recommended and actually imposed for such incidents. 

3. To the extent applicable, information regarding the entities within the department that are responsible for conducting investigations into incidents, including the number, rate and speed at which such entities conduct and complete investigations. 

4. To the extent applicable, the number of formal proceedings that occurred, and the outcomes of such proceedings. In any case in which the outcome of a formal proceeding was a recommendation to the commissioner for a certain type of sanction, the report shall include whether the recommended sanction was accepted, rejected or modified.

5. The number of investigations into incidents that were referred to a district attorney’s office, the department of investigation, or any similar law enforcement entity.

c. No information that is otherwise required to be reported pursuant to this section shall be reported in a manner that would violate any applicable provision of federal, state or local law relating to the privacy of information or that would interfere with law enforcement investigations.
§ 2. This local law takes effect immediately.
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