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I.
INTRODUCTION

On Tuesday, October 15, 2013, the Committee on Consumer Affairs, chaired by Council Member Daniel R. Garodnick, will hold an oversight hearing entitled, “Energy Service Companies: How are Consumers Protected against Aggressive and Misleading Sales Tactics in New York City?”  The Committee will also hold its first hearing on Introductory Bill Number 1034 (“Int. No. 1034”), a Local Law to amend the administrative code of the city of New York, in relation to door to door commercial solicitations.  Those invited to testify include the Administration, borough-wide chambers of commerce, and Energy Service Companies.





II. 
BACKGROUND

Beginning in 1996, the State of New York began taking measures to deregulate the provision of energy to consumers.  Before that time, New Yorkers were required to purchase energy exclusively from local utilities, which resulted in a virtual monopoly in the energy market.
  In response, the New York State Public Service Commission (“PSC”) approved plans to allow residential, small business, commercial, and industrial customers to buy their electricity and natural gas supplies from sources other than the traditional utility companies.
  The intended purpose of this deregulation was to allow competition to enter the energy market place. 


Effects of deregulation on the provision of energy to consumers in New York City relate primarily to energy supply.  The delivery of energy to these consumers continues to be provided by local utility companies—in New York City, this company is Con Edison.
  The entity that supplies the energy, itself, an Energy Service Company, or “ESCO,” however, may be selected by the consumer.  ESCOs offer price options and various payment plans, such as fixed pricing, variable rates that fluctuate with market rates, and month to month pricing.
  Some offer alternative energy services, such as energy efficiency programs.
  These various options are a key effect of deregulation, as many were not offered when local utility companies were the only choice.


The PSC defines ESCOs as either large corporations or small businesses that compete to sell electricity.
  Additionally, ESCOs may offer energy related services and natural gas.
  ESCOs may be affiliated with a local utility company or an independent supplier.
  In order to operate in the State of New York, an ESCO must be registered with the Department of State
 and apply for eligibility to supply electricity and/or natural gas through the New York State Department of Public Service (“DPS”).
  ESCOs are required, as part of the application process, to establish procedures for handling complaints in compliance with the State Home Energy Fair Practices Act (“HEFPA”)
 and to commit to incorporate the PSC’s set of governing rules, known as the Uniform Business Practices (“UBP”), into the company tariff.
  The PSC created the UBP in order to “provide for consistent business procedures for both [ESCOs] and electric and natural gas utilities across the State.”
  


As ESCOs became an option for energy customers, allegations of aggressive sales tactics used by ESCOs began to surface.  Media reports allege that ESCOs have targeted small businesses and vulnerable populations, such as the elderly and those with limited English proficiency,
 and “some sales representatives, in their zeal to earn commissions, have inflated potential savings [and] misrepresented contracts.”
  In July of 2008, the Daily News reported that ESCO representatives “use fast-talking telemarketers and salesmen to lure customers with promises of rates lower than those of Con Edison” and that some ESCO representatives have gone as far as pretending to represent Con Edison when soliciting business.
  At times, these tactics have resulted in consumers switching from one power supplier to another without consent or knowledge of the switch—a practice known as "slamming.”
  In August of 2008, the New York Times reported that “the [PSC] received nearly 3,000 complaints about ESCOs operating in New York” between January 2007 and August 2008.
  At that time, neighborhood groups began educating and warning residents of the aggressive sales pitches used by ESCOs and the potential pitfalls of switching energy service providers.


In 2010, the State responded to allegations of aggressive sales tactics by amending the General Business Law to create: (i) an ESCO consumer bill of rights; and (ii) requirements for ESCO salespersons soliciting business in person or through other communications to prospective customers.
  Accordingly, when soliciting business for residential services or through door to door communications, ESCO salespersons must: (i) properly identify themselves and the ESCO they represent; (ii) explain that the ESCO is not a distribution utility; (iii) provide the reason for the solicitation; (iv) provide prospective customers with the ESCO consumer bill of rights; and (v) provide the bill of rights and any written materials, including contracts, in the language used to solicit the prospective customer.
  The law also prohibits ESCOs from engaging in deceptive practices, such as contracts that require advance payment for energy services and material changes in the terms or duration of an ESCO contract without the customer’s express consent.
  The Attorney General, as well as an individual harmed by an ESCO, may bring a civil action against an ESCO for violating such provisions.
  Additionally, the PSC may suspend or revoke an ESCO’s right to do business in New York.
 

Despite these protections, allegations related to ESCOs and their misleading sales tactics continue.  In 2011, the Attorney General found that thousands of New Yorkers were misled by two ESCOs that purported to guarantee consumers lower energy bills when, in fact, these consumers were hit with higher prices and hidden costs.  Subsequently, in 2012, the Attorney General fined the ESCOs $200,000 and required them to provide a refund of $2 million to harmed consumers.
  Additionally, PSC considered revoking eligibility to a number of ESCOs with escalating consumer complaints.  On March 14, 2013, the PSC called Liberty Power Holding LLC in for questioning after complaints regarding “misleading marketing practices, sales representatives misrepresenting their identity, and enrolling customers without proper authorization” jumped from 26 in 2011 to 186 in 2012.
  PSC Chairman, Garry Brown, said, “While we facilitate retail competition in the energy business, we will not tolerate continuing violations of the marketing standards that we have established to ensure consumers are treated fairly and reasonably by energy service companies.”
 

Several council members report constituent complaints alleging sales tactics by ESCOs that are aggressive and misleading, including claims of intrusive in person sales pitches and harassing telephone solicitations.  In December of 2012, the media reported that ESCOs going door to door soliciting business were posing as representatives of Con Edison, and using deceptive practices and scare tactics to gain access to Con Edison customers’ account information.
   

Since deregulation first began in 1996, the rules and regulations have continued to evolve in order to protect consumers while still providing an open, competitive market place.  Most recently, State Senator Krueger introduced S.3442, which would authorize the PSC to establish consumer verification methods when changing energy suppliers and increase the penalty for “slamming.”
  The Committee seeks to address whether or not State measures have adequately curbed aggressive marketing tactics by ESCOs and how State protections have helped protect energy consumers in New York City.  

III.
INT. NO. 1034


In order to address the possibility of aggressive and often unwanted door to door solicitations allegedly used by ESCOs, among other sales organizations, Int. No. 1034 would provide consumers in New York City with a mechanism to avoid in person commercial solicitations at their homes.  Currently, State law provides a manner by which consumers can avoid receiving paper solicitations, such as handbills and flyers, at their homes.
  There is currently, however, nothing in New York State or City law that offers the same consumer protection from door to door sales.  


Int. No. 1034 would amend title twenty of the administrative code by adding a new subchapter 19, entitled “door to door commercial solicitations.”  The bill would prohibit door to door commercial solicitations at a private residence if there is a conspicuous sign posted at the entrance of such residence stating that door to door solicitations are prohibited.  


In a private dwelling, as defined in the State Multiple Dwelling Law, which is entirely owner occupied and designed for use by no more than two families, Int. No. 1034 would give the owner the authority to post such a sign prohibiting door to door commercial solicitations.  


In all other private or multiple dwellings, as defined by the State Multiple Dwelling Law, such sign prohibiting door to door commercial solicitations could be posted only if each owner or lessee of each individual unit consented to such sign.  If every owner and lessee does not consent to posting such sign, the bill would permit the property owner of such private or multiple dwelling to post a sign prohibiting door to door commercial solicitations as long as the sign indicates the units at which door to door sales are permitted.  


Int. No 1034 would create a civil penalty of not less than $250 nor more than $1,000 for each violation. 
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Be it enacted by the Council as follows:

Section 1. Chapter five of title 20 of the administrative code is amended by adding new a subchapter 19 to read as follows:

SUBCHAPTER 19

DOOR TO DOOR COMMERCIAL SOLICITATIONS


§ 20-824. Definitions.


§ 20-825. Prohibited activity.


§ 20-826. Penalties.


§ 20-824. Definitions. For the purposes of this subchapter the following definitions shall apply: 


a. “Door to door commercial solicitation” shall mean to go upon, ring the doorbell affixed to, knock on the door of or attempt to gain admission to any private or multiple dwelling for the purpose of advertising a business or soliciting business.


b. “Multiple dwelling” shall have the same meaning as defined in paragraph seven of section four of article one of the state multiple dwelling law.


c. “Person” shall mean any natural person, firm, partnership, joint venture, corporation or association.


c. “Private dwelling” shall have the same meaning as defined in paragraph six of section four of article one of the state multiple dwelling law.   


§ 20-825. Prohibited activity.  a. No person shall engage in door to door commercial solicitation at any private or multiple dwelling where, in a conspicuous location at the entrance to such private or multiple dwelling, a sign is posted stating that door to door commercial solicitation is prohibited.  


b. 1. In a private dwelling that is entirely owner-occupied and is designed for and occupied exclusively by no more than two families, any owner of such property shall have the authority to post such sign.  

2. In all other private and multiple dwellings, the property owner shall only post such sign if the owner or lessee of each separate dwelling unit on such property or within such building indicates a desire to prohibit door to door commercial solicitations.  Where one or more of such owners or lessees do not consent to the prohibition of door to door commercial solicitations, the property owner may post a sign prohibiting door to door commercial solicitation as long as the sign indicates those units where door to door commercial solicitation is permitted.  


3. The signs permitted by this section shall be in a size and style to be determined by the commissioner.


§ 20-826. Penalties. A civil penalty of not less than two hundred and fifty dollars nor more than one thousand dollars shall be imposed for each violation of the provisions of this subchapter.


§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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