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I.
INTRODUCTION:

On May 27, 2010, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth S. Crowley, will hold a hearing on the above-referenced legislation.  Those invited to testify include representatives of the New York City Fire Department (“FDNY”), the Uniformed Fire Officers Association (“UFOA”), the Uniformed Firefighters Association (“UFA”), Uniformed Fire Alarm Dispatchers Benevolent Association (“UFADBA”), the New York Civic Association of the Deaf, the Center for Constitutional Rights, and various legal advocates, stakeholders and other interested parties. 
II.
BACKGROUND:


According to the FDNY there are currently 15,077 alarm boxes in the city, 10,159 

of which are Emergency Response System (“ERS”) boxes and 4,918 of which are Box Alarm Read-out System (“BARS”) boxes.
 BARS boxes are older, electro-mechanical pull boxes that are operated by pulling a lever. ERS boxes contain two buttons, one for fire and one for police, and a speaker, through which voice communication takes place.
 In the Bloomberg Administration’s January 2010 Financial Plan the FDNY proposed the deactivation of the street alarm box system. The FDNY stated in its Agency Gap Closing Program summary that, “Given developments in technology in recent years, the Fire Department will seek to de-activate the street alarm box system, subject to the lifting of existing legal and legislative restraints.” At that time, the projected savings included $748,000 in Fiscal Year (“FY”) 2010, $2,526,000 in FY 2011, $2,852,000 in FY 2012, $3,182,000 in FY 2013 and $3,520,000 in FY 2014. At the New York City Council Fire and Criminal Justice Services Committee’s Preliminary Budget hearing (“FCJS Budget hearing”) on March 10, 2010 Fire Commissioner Salvatore Cassano testified that, “the preliminary budget also calls for the deactivation of fire alarm boxes across the city for a savings of $6 million in fiscal year 2011.”  In the Administration’s Executive Financial Plan, which was released in May of 2010, no savings were projected for FY 2010 and 2011 for the removal of fire alarm boxes while the other projections remained unchanged. Commissioner Cassano also testified at the FCJS Budget hearing that,
“Our statistics show that these call boxes are no longer an important fire safety tool that they once were. In 2009, 99.55% of the calls reporting structural fires came from sources other than alarm boxes. That means that less than one half of one percent of the structural fire calls came from alarm boxes. Furthermore, as we face the challenge of fire company closings, the department must strive to ensure efficient resource availability and reduce false alarms. Unfortunately, 85% of the alarm box transmissions we responded to in 2009 were false alarms. Because of the standing court injunction, we have to make a motion to the federal court to revisit the court-ordered restrictions on alarm box removal before we can take any steps to deactivate additional alarm boxes. The planned deactivation will also require the City Council to repeal Local Law 35 of 1996. We feel strongly if these preliminary matters are successfully resolved, this measure will save money without jeopardizing the public, including the deaf and hearing impaired community.”


Therefore, it is important to understand that this is not the first time the elimination of street alarm boxes has been proposed. In December of 1994, the FDNY finalized a plan (“the December Plan”) which called for the removal of all then existing street alarm boxes, which numbered more than 16,000, and the replacement of some with wireless cellular alarm boxes.
 The December Plan became the subject of litigation in the Supreme Court of the State of New York, New York County.
 In addition to that case, the announcement of the December Plan led to a series of events, including a federal case that led to the injunction referenced by Commissioner Cassano in his testimony at the FCJS Budget hearing, discussed below, as well as a series of City Council hearings and the passage of several related local laws.
On January 19, 1995 the City Council passed Local Law 20 of 1995, which the Mayor vetoed on February 16, 1995. On March 21, 1995 the City Council overrode the Mayor’s veto. Local Law 20 prohibited the removal or deactivation of fire department street alarm boxes or otherwise rendering them unusable for the purpose of summoning the fire department, or any administrative action related thereto, unless the mayor, within three months of the effective date of the local law, prepared and submitted to the city council a comprehensive proposal setting forth the details of any such proposed removal or deactivation. Local Law 20 gave the Council the authority to approve or reject the proposal. Additionally, Local Law 20 dictated the contents of the proposal, requiring it to include: (i) an analysis of the effect on the public’s ability to notify the fire department of a fire or other emergency; (ii) a review of the availability of functioning public telephones, broken down by councilmanic district; (iii) an analysis of the costs and/or gains resulting from the removal or deactivation; and, (iv) a timetable for removal or deactivation. 
On August 17, 1995 the Council passed Local Law 67 of 1995 which amended Local Law 20 of 1995 by, in relevant part, extending the time the mayor had to submit a comprehensive proposal, including a potential pilot program, to August 17, 1995. Local Law 67 also gave the Council until September 6, 1995 to approve or reject the plan. 
On September 6, 1995, the City Council passed Local Law 73 of 1995, which approved a pilot program for deactivation of fire department street alarm boxes. Local Law 73 also required the fire department to submit to the mayor and the Council a report in which the department assessed the results of the pilot program and that gave the Council sixty days to take legislative action. If the Council took no action, the fire department could deactivate and remove alarm boxes in a manner consistent with its previous plans. If the fire department determined that a public pay telephone or cellular phone was necessary at a location, however, the plan required that the alarm box at the location could not be deactivated until the telephone was is service. 
On May 2, 1996, the City Council passed Local Law 35 of 1996. Local Law 35 indicated the pilot program the Council had authorized pursuant to Local Law 73 of 1995 had ended in December of 1995, and that the fire department had subsequently submitted the final report on the results of the pilot program as required by Local Law 73. Local Law 35 also reported that, in consultation with the Council, the fire department submitted a plan on April 23, 1996, entitled, “False Alarm Reduction Program,” (“the Program”) pursuant to which the department would retain, at a minimum, in excess of 10,000 street alarm boxes throughout the city. All of the boxes were to be two-way voice communication alarm boxes (ERS). ERS boxes were to be distributed so that there would be equivalent coverage throughout the city. The Program also included: (i) a public education program to increase awareness of the danger of false alarms and the proper method of using telephone and street alarm boxes; (ii) a joint effort by the FDNY and New York City Police Department (“NYPD”) aimed at identifying alarm boxes chronically abused for making false alarms; (iii) a joint FDNY/NYPD enforcement effort that would include detection and apprehension programs to address false alarms. By adopting Local Law 35 the Council authorized the fire department to remove BARS boxes and to distribute the remaining ERS boxes so that, to the extent practicable, the distance between the remaining boxes was generally no more than one thousand feet. Finally, except as provided by Local Law 35 and the Program, Local Law 35 prohibited the permanent removal or deactivation of street alarm boxes, unless the Council authorized such removal or deactivation by legislative action. 
In October of 1995, the Civic Association of the Deaf of New York City, Inc. (“NYCCAD”) a hearing-impaired citizen advocacy group, brought a class action seeking declaratory judgment and an injunction against New York City’s Mayor and other city officials pursuant to the Americans with Disabilities Act of 1990 (“ADA”), the Equal Protection Clause of the U.S. Constitution, and the Rehabilitation Act of 1973.
 NYCCAD was attempting to prevent the city from removing fire alarm boxes that were located on city streets and replacing them with notification alternatives. On February 9, 1996, the court issued a declaratory judgment that removal of or deactivation of the emergency street alarm boxes and their replacement with notification alternatives inaccessible to the deaf would violate the ADA and the Rehabilitation Act.
 The court issued a second declaratory judgment that the then current notification alternatives violated the ADA, because public telephones would not enable the deaf and hearing-impaired to request fire assistance directly from the street.
 The court also enjoined the defendants from interfering with the street alarm box system and replacing it with notification alternatives that were inaccessible to the deaf because plaintiffs demonstrated the potential for irreparable injury and succeeded on the merits.
 Finally, the court found that the defendants could apply at any time to dissolve or modify the injunction by demonstrating that an accessible notification alternative exists.

  III. 
ANALYSIS OF INT. NO. 209
Section 1 of the bill states that notwithstanding any provision of any local law to the contrary, any fire department alarm boxes may be removed, deactivated or otherwise rendered unusable at the discretion of the mayor. If enacted, Int. No. 209 would supersede the above-referenced local laws. If the administration were to prevail in having the federal injunction removed the mayor would have the sole discretion to remove, deactivate or otherwise render street call boxes unusable.

Section 2 of the bill states that the local law shall take effect immediately.
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Be it enacted by the Council as follows:


Section 1.  Notwithstanding any provision of any local law to the contrary, any fire department alarm box may be removed, deactivated or otherwise rendered unusable at the discretion of the mayor.

§2. This local law shall take effect immediately. 

� Email from FDNY representative to Fire and Criminal Justice Services Committee Counsel, May 24, 2010. On file with the Committtee.


� The Civic Association of the Deaf of New York City, Inc. et. al. v. Rudolph Giuliani, as Mayor of New York City, et. al. 915 F. Supp. 622, February 9, 1996.


� Hearing Transcript, Fire and Criminal Justice Services Preliminary Budget Hearing, March 10, 2010.


� Supra note 2.


� See supra note 2, citing Powis v. Giuliani, No. 10165/95, in which the court held that in developing its plan, the Fire Department had not genuinely and comprehensively evaluated the plan’s potential consequences and that the plan had been hastily prepared and was arbitrary and capricious.
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