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TITLE:
  A Local Law to amend the administrative code of the city of New York, in relation to licensing and regulating furniture retail stores.
ADMIN. CODE:

Amends Chapter 2 of title 20 of the administrative code of the city of New York by adding a new subchapter 9.

INTRODUCTION

On Thursday, April 19, 2007, the Consumer Affairs Committee, chaired by Leroy Comrie, will hear testimony on Proposed Introductory Bill Number 530 (“Int. No. 530”), which would amend Chapter 2 of title 20 of the administrative code of the city of New York by adding a new subchapter 9.

Invited to speak on the bill are representatives from the New York City Department of Consumer Affairs (DCA), the New York City Economic Development Corporation (EDC), small business and economic development groups, and consumer advocates as well as interested members of the public. 
BACKGROUND


Most commonly cited for “bogus return policies, deceptive promotions, defective merchandise, missed or non-deliveries, selling used items as new, and failure to resolve consumer complaints,”
 furniture stores consistently rank in the top five categories of DCA complaints received.  In FY 2005, DCA received 424 consumer complaints regarding furniture stores.  In FY 2006, the number rose to 628 complaints, and in the first three months of FY 2007, 373 furniture store-related complaints, more than half of the entire FY 2006 number, have already been received.

Primary among complaint-generating furniture chains in 2005 are mattress retailer Sleepy’s, followed by Jennifer Convertibles,
 and Int. No. 530 addresses mattress and sofabed retailers in addition to purveyors of chairs, tables, cabinets, sofas, carpets, rugs, curtains, bedsteads and chests.  Citing consumer complaints as recent is April 10, 2007, Consumeraffairs.com notes that, “Sleepy's needs to wake up. The chain spends big bucks on hard-sell advertising to get customers in the door but doesn't do much to make them come back to do anything other than complain. A lawsuit by the New Jersey Attorney General doesn't do much for the chain's image, either.”
  In 2004, the New Jersey Division of Consumer Affairs sued Sleepy’s Inc. for deceptive trade practices including:

· “misleading consumers regarding the companies' exchange policy and consumers' right to receive a refund; 

· failing to deliver merchandise on the contracted date of delivery and failing to notify consumers of their inability to deliver the merchandise as promised; 

· delivering defective and/or damaged merchandise; 

· delivering merchandise that was different from what consumers ordered; 

· refusing to provide refunds to consumers who complained that they received defective merchandise; 

· promising, then failing to send, an inspector to consumers' homes to inspect defective or damaged merchandise or only conducting inspections after extensive follow-up by consumers; 

· failing to respond to dissatisfied consumers' telephone calls, letters and/or email messages in a timely manner; 

· failing to specify the duration of a sale in an advertisement; and 

· advertising that a sale contains "The Lowest Prices in Our History" when, in fact, the same merchandise has been offered for sale previously at the same price.”

Many of these complaints, irrespective of furniture type, seem to form the backbone of consumer complaints about furniture stores in New York.  

More recently, New York City’s DCA has again publicly addressed furniture store concerns: 

“The DCA does not license furniture stores, but they must comply with the New York City Consumer Protection Law. This remains one of the department's top complaint categories. In fiscal year 2006, the DCA received more than 800 complaints about furniture sales – an increase of more than 40% from the year before. Most consumers complain about defective or damaged goods or items that never get delivered. Some complaints include billing disputes.

TIPS: Before purchasing merchandise, call 311 and check on the complaint history of the business. Get a receipt that lists all details, including an exact delivery date or guarantee. Examine your receipt closely and, if not posted, ask for the store's refund policy before making the purchase.”
 

§20-701 of the New York City Administrative Code, the “Consumer Protection Law,” may be used to combat deceptive trade practices:

“Any false, falsely disparaging, or misleading oral or written statement, visual description or other representation of any kind made in connection with the sale, lease, rental or loan or in connection with the offering for sale, lease, rental, or loan of consumer goods or services, or in the extension of consumer credit or in the collection of consumer debts, which has the capacity, tendency or effect of deceiving or misleading consumers.”

The Consumer Protection Law entitles DCA to levy civil penalty fines against offending retailers.  A licensing requirement, however, could allow DCA to keep a closer watch on the furniture retail industry and could empower consumers with farther-ranging and more specific rights in relation to furniture sales and deliveries. 
ANALYSIS OF INT. NO. 530

Int. No. 530 would amend Chapter 2 of title 20 of the administrative code of the city of New York by adding a new subchapter 9.  Int. No. 530 defines several terms used in common furniture retail parlance and institutes a licensure requirement such that “no person shall maintain or operate a furniture retail store without first having obtained a license…”  (A “furniture retail store” is defined as “a commercial establishment that sells or leases, or offers to sell or lease, furniture to the general public, and shall include any business that engages in any door to door sale of furniture in the City of New York.”)  Licenses – renewable, suspendible, and revocable by the DCA Commissioner – would be renewable biannually for a fee of three hundred and fifty dollars and would not be transferable.  Licensees would be required to keep detailed records.  

In furniture retail stores, licensees would be required to visibly post evidence of licensure, conspicuously display total selling prices, and provide detailed receipts for purchases including estimated delivery dates.  Regulations would be imposed regarding reliable and well-communicated schedules for furniture delivery and, if furniture is not delivered in a timely manner, customers would be entitled to cancel orders, negotiate new delivery dates, and accept or reject both undelivered remainders of partial order deliveries and a partial order delivery itself.  The proposed bill pays detailed attention to delivery schedules (as delayed or non-existent deliveries form a particularly significant part of consumer complaints).  Consumers would be entitled to refuse delivery of damaged or defective merchandise and, under such circumstances, could receive refunds or alternative merchandise of equal value.    

The DCA Commissioner’s discovery of failures to provide required refunds or credits would result in furniture retailers’ penalization and required restitution to consumers.  In addition to these sanctions, violations of Int. No. 530 would incur additional civil penalties ranging from $250 to $2,000 for each violation.  Stores offering furniture for sale on less than twenty percent of their display space are exempted from licensing requirements provided that they do not engage in door to door sales.  Int. No. 530 would take effect 120 days after enactment into law.  

Int. No. 530

 

By Council Members Sears, Avella, Fidler, Gerson, Gonzalez, James, Sanders Jr., Weprin, White Jr. and The Public Advocate (Ms. Gotbaum)

 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to licensing and regulating furniture retail stores.

..Body

 

Be it enacted by the Council as follows:

           Section 1.  Chapter 2 of title 20 of the administrative code of the city of New York is hereby amended by adding a new subchapter 9, to read as follows:

SUBCHAPTER 9

FURNITURE RETAIL STORES

§ 20-250 Definitions.


§ 20-251 License required.

§ 20-252 Application; fee; term.

   
§ 20-253 Issuance of license.  

§ 20-254 Renewal, suspension and revocation of licenses.  
§ 20-255 Transferability.  

§ 20-256 Duties of licensees.
§ 20-257 Violations.  

§ 20-258 Exemptions.
§ 20-259 Construction.

§ 20-260 Powers of the commissioner.   

 

          § 20-250 Definitions.  a.  “Damaged or defective” shall mean a flawed or blemished appearance, or other inadequacy resulting in the loss of value or impairment of an item of furniture’s usefulness.
         b.  “Door to door” shall mean a sale, lease or rental of furniture in which the seller or his or her representative personally solicits the sale, including those sales made in response to or following an invitation by the buyer, where the buyer's agreement or offer to purchase is made at a place other than the main or permanent branch office or local address of the seller. The term "door to door sale" does not include a transaction:

    
1.  made pursuant to prior negotiations in the course of a visit by the buyer to a commercial establishment having a fixed permanent location where furniture is exhibited or offered for sale on a continuing basis; or

    
2.  conducted and consummated entirely by mail or telephone, and without any other contact between the buyer and the seller or its representative, other than at the main or permanent branch office or local address of the seller, prior to the delivery of the furniture; or

    
3.  in which the buyer has initiated the contact and specifically requested the seller to visit his or her home for the purpose of repairing or performing maintenance upon the buyer's personal property.  If in the course of such a visit, the seller sells the buyer the right to receive additional furniture other than replacement parts necessarily used in performing the maintenance or in making the repairs, the sale of the additional furniture shall not fall within this exclusion.  


            c.  “Display space” shall mean the area of a commercial establishment in which merchandise is publicly exhibited and offered for sale.

            d.  “Estimated delivery date” shall mean the specific date, or range of dates, that furniture is scheduled to be delivered.  


e.  “Fixtures” shall mean a part of a piece of property, including counters, cabinets, shelving, sinks and built in appliances that, in order to be utilized in a house, apartment or place of business or accommodation, are permanently attached such that to move or remove such items would damage the property.

f.  “Furniture” shall mean any article used to furnish a house, apartment or place of business or accommodation, as distinguished from fixtures, including but not limited to chairs, tables, cabinets, sofas, carpets, rugs, curtains, bedsteads and chests; provided, that such term shall not mean any article which is in substantial part custom-made or custom finished.
           g.  “Furniture retail store” shall mean a commercial establishment that sells or leases, or offers to sell or lease, furniture to the general public, and shall include any business that engages in any door to door sale of furniture in the city of New York.

           h.  “In line goods” shall mean items of furniture regularly produced pursuant to a schedule determined by the manufacturer and in quantities that are determined by such manufacturer which are in excess of any specific customer orders.

           i.  “Materially dissimilar” shall mean failing to correspond with the description provided on the sales receipt required by paragraph 6 of subdivision c of section 20-556 of this subchapter.  
           j.  “Seller” shall mean any person, partnership, corporation or association engaged in the door to door sale of furniture.

           k.  “Special customer ordered furniture” shall mean items of furniture that are manufactured in accordance with customer selected options in the exact quantity ordered by such customer.  

           l.  “Stock merchandise furniture” shall mean furniture available for delivery from a furniture store or warehouse or in stock at the factory of a manufacturer that supplies furniture to such furniture store. 

    
§ 20-251 License required.  No person shall maintain or operate a furniture retail store without first having obtained a license therefore issued pursuant to section 20-253 of this subchapter.

    
§ 20-252 Application; fee; term.  a. An application for a license required under this subchapter or for any renewal thereof shall be made to the commissioner in such form and manner as he or she shall prescribe by rule.

    
b.  There shall be a biennial fee for a license to maintain or operate a furniture retail store.  The fee for such license shall be three hundred and fifty dollars.

    
§ 20-253 Issuance of license.  A license to maintain or operate a furniture store shall be granted in accordance with the provisions of this subchapter and any rules promulgated by the commissioner thereunder.  The commissioner may refuse to issue to an applicant any license required under this subchapter based upon a determination made after due notice and opportunity to be heard that such applicant has engaged in conduct which would constitute a basis for license suspension or revocation as set forth in section 20-254 of this subchapter.

    
§ 20-254  Renewal, suspension and revocation of licenses.  In addition to any powers of the commissioner, and not in limitation thereof, the commissioner may refuse to renew any license required under this subchapter and may suspend or revoke any such license, after due notice and opportunity to be heard, when the person holding a license to maintain or operate a furniture retail store or, where applicable, any of its officers, principals, directors, employees, or stockholders owning more than ten percent of the outstanding stock of the corporation:

          a.  has been found to have violated any provision of this title, or any rules promulgated thereunder, or any orders of the commissioner issued pursuant thereto, or to have knowingly caused, permitted, aided, or abetted another in committing such violation; or

          b.  has made a material false statement or concealed a material fact in connection with the filing of any application pursuant to this subchapter or has been found to have committed fraud or misrepresentation upon a customer; or

          c.  has been found to have engaged in untrue, misleading or deceptive advertising, or deceptive or unconscionable trade practices as described in chapter five of this title and any rules promulgated thereunder; or

    
d.  has not paid, within the time permitted by law, any civil penalty or judgment duly imposed pursuant to the provisions of this title or any rule promulgated thereunder; or

    
e.  has been adjudged by a court of competent jurisdiction to have failed to perform his or her obligations under any express, implied, or written warranty for furniture made as part of his or her contract with a consumer; or

           f.  has failed to pay or satisfy any judgment secured against him or her by anyone who purchased furniture from a furniture retail store licensed hereunder, provided that such judgment was secured in a court of competent jurisdiction against the licensee for acts of commission or omission with regard to the business maintained, operated or conducted by him or her pursuant to the license issued hereunder.

    
§ 20-555  Transferability.  No license issued pursuant to this subchapter shall be transferred or assigned to any person or used by any person other than the licensee to whom it was issued.

    
§ 20-556  Duties of Licensee.  a.  Posting of license.  Every person holding a license to maintain or operate a furniture retail store shall conspicuously post such license.

    
b.  Disclosure of selling price.  1.  All furniture exposed for sale or offered for sale at retail in a store licensed under this subchapter shall have conspicuously displayed, at the point of exposure or offering for sale, the total selling price, exclusive of sales tax, by means of a stamp, tag or label attached to the item, or a sign at the point of display which indicates the item to which the price refers, provided, however, that such stamp, tag, label or sign must be plainly visible, without the assistance of store personnel.  This paragraph shall not apply to furniture displayed in the window of a furniture retail store.

    
2.  Every store licensed pursuant to this subchapter shall make available for viewing to any person a list, or other written or printed material including, but not limited to, fliers, posters, catalogs, books or brochures that indicate in a clear and conspicuous manner the current total selling price, exclusive of sales tax, of any furniture offered for sale in such store that is not publicly displayed.

    
3.  Notwithstanding the provisions of section 20-257 of this subchapter, the civil penalties imposed for a violation of this subdivision shall be those provided for violations of section 20-708 of this title.

    
c.  Receipts and customer orders.  A store licensed pursuant to this subchapter shall provide a written receipt or order to the customer for the retail purchase of any furniture and such written receipt or order shall contain, conspicuously and in writing, the following information:

    
 1.  the amount of money paid for each item;

    
 2.  the total amount of money paid, including a separate statement of tax;

    
 3.  the date of the purchase;

    
 4.  the name and address of the furniture retail store as listed on such store's license;

    
 5.  the license number of such store;

    
 6.  a full and accurate description of each item purchased, including, where applicable, the type of material, such as whether an item is made wholly or partially of authentic wood or a composite material and finished with a veneer simulating the appearance of authentic wood; the fabric, such as whether the item is made of cloth, leather, suede or a type of material simulating the appearance of such fabric, the texture of the fabric, the color and size of the item; the style or model number and year; the brand name and manufacturer's name; and any other information reasonably necessary to accurately identify the item as such item was shown to the customer by sample, catalog, illustration or description; 

    
 7.  the estimated delivery date; and

    
 8.  whether, if applicable, the item purchased is stock merchandise furniture, in line goods, or special customer ordered furniture, with each such description initialed by the customer, provided, however, that furniture that is not so designated or initialed shall be deemed to be stock merchandise furniture. 

    
d.  Delivery of ordered goods. 1.  Except as otherwise provided in paragraph two of this subdivision:

    
(a) When a licensee will be unable to deliver furniture by the latest estimated delivery date the licensee shall immediately notify the customer in writing of:

           (1) the delay; and

           (2)  the customer's rights and options as set forth in subparagraph (b) of this paragraph.

    
(b)(1) When a licensee will be unable to deliver furniture by the latest estimated delivery date the customer shall have the right, at the customer's option, to: 

    
(i)  cancel the entire order and, upon making a request in writing, receive a refund or credit for the full amount paid; or

    
(ii) negotiate a new estimated delivery date as defined by paragraph five of subdivision d of section 20-566 of this subchapter; or

    
(iii) accept as a partial delivery any items which the licensee will be able to deliver by the latest estimated delivery date and either: (A) negotiate a new delivery date or range of delivery dates for the remaining items at no additional charge; or (B) cancel the order with regard to the remaining items and receive a full refund upon making a request in writing for any amounts paid attributable to those items; or

    
(iv) select new merchandise of equal value to replace those items which the licensee will be unable to deliver by the latest estimated delivery date and receive delivery of those items at no additional charge.

    
(2) The customer shall not have the rights and options enumerated in clause (1) of this subparagraph when the delay in delivery is caused entirely by the customer.

    
(3) If the customer accepts a partial delivery of items contained in a receipt or order, or in a written confirmation issued pursuant to paragraph five of this subdivision, and the customer subsequently receives notice from the licensee that it will be unable to deliver, or if the licensee fails to deliver, all of the remaining items in the receipt, order or written confirmation by the estimated delivery date, the customer shall have the right to return the items accepted as a partial delivery, cancel the entire order, and receive a full refund upon making such a request in writing.

    
(4) If, under the circumstances described in clause (i) of subparagraph (b)(1) of paragraph 1 of this subdivision, in item (B) of clause (iii) of subparagraph (b)(1) of paragraph 1 of this subdivision or in clause (3) of this subparagraph, the customer cancels an order and requests in writing a full refund or credit for the amount paid, the licensee shall give the customer a full refund or credit for the amount paid within fourteen business days of the date of the customer's written request.

    
2. In line goods and special customer ordered furniture. (a)(1) When a licensee notifies a customer within fifteen days of the date of the customer's order of in line goods that the manufacturer of such furniture has notified the licensee that the manufacturer will be unable to deliver one or more items of such furniture by the latest estimated delivery date, the licensee: 

    
(i) may extend the estimated delivery date for up to fifteen days without consequence, provided the licensee provides the customer with the written confirmation required by paragraph five of this subdivision; or

    
(ii) if the in line goods cannot be delivered within fifteen days of the estimated delivery date, the licensee shall notify the customer in writing that he or she has the right to cancel the order and receive a refund or credit for the full amount paid, provided the customer cancels his or her order and requests such refund or credit in writing within fourteen days of the date of such notification. The licensee shall state in such notification that if the customer fails to cancel within the time allowed, such licensee may extend the estimated delivery date by up to six weeks from the latest estimated delivery date, provided that the licensee provides the customer with the written confirmation required by paragraph five of this subdivision.

    
(2) If the licensee will be unable to deliver in line goods by the latest estimated delivery date, the provisions contained in paragraph one of this subdivision shall apply.

    
(3) Except as otherwise provided in subparagraph (b) of this paragraph, if the licensee will be unable to deliver special customer ordered furniture by the latest estimated delivery date disclosed, the provisions contained in paragraph one of this subdivision shall apply.

    
(b)(1) For special customer ordered furniture, a licensee may notify a customer up to fifteen days before the estimated delivery date that the licensee will be unable to deliver one or more items of such furniture by the estimated delivery date, and

    
(2) may extend the estimated delivery date for up to fifteen days without consequence, provided that the licensee furnishes the customer with the written confirmation required by paragraph five of this subdivision; or

    
(3)  if the licensee cannot notify the customer more than fifteen days in advance of the estimated delivery date that the special customer ordered merchandise cannot be delivered within fifteen days of the estimated delivery date, and the special order merchandise will be delayed, the licensee shall notify the customer in writing of his or her right to cancel the order and receive a refund or credit for the full amount paid, provided the customer notifies the store in writing of the customer’s demand for such a refund within fourteen days of the date of the licensee's notification of the right to cancel. The licensee shall state in such notification that if the customer fails to cancel within the time allowed, the licensee may extend the estimated delivery by up to eight weeks, provided that the licensee supplies the customer with the written confirmation required by paragraph five of this subdivision.

    
3.  The licensee is not required to notify the customer of a delay in delivery if the delay is caused entirely by the customer.

    
4. When a delay in delivery is caused by a strike, the latest estimated delivery date shall be extended by an amount of time equal to the duration of the strike or thirty days, whichever is less.

    
5. If the customer negotiates a new estimated delivery date for any items that are not delivered by the latest estimated delivery date, the licensee shall furnish the customer with a written confirmation that contains the following information with respect to each item that is to be delivered:

    
(a) reference to the number of the original receipt or order;

    
(b) a full and complete description of the undelivered items;

    
(c) the price of each undelivered item; and

    
(d) the new estimated delivery date for the undelivered items.

            6.  Damaged or defective merchandise.  (a) Every person licensed to maintain or operate a furniture retail store shall permit any customer to refuse delivery of any item or items at the time of delivery should any item or items arrive damaged, defective, or in a form as to be materially dissimilar from the item or items ordered.


(b)  Upon the refusal of any customer to accept delivery of any item or items for the reasons specified in paragraph six of this subdivision, the person licensed to maintain or operate the furniture retail store from which such items were purchased shall at the sole discretion of the customer, within ten days of such refusal, either provide such customer with a full refund of the purchase price of the item or items, including any applicable taxes and delivery charges, or redeliver a suitable replacement item or items at no additional cost to the customer.

  
e.  Failure to provide refund or credit.  The commissioner may order any licensee under this subchapter who has been found by the commissioner to have failed to provide, in the prescribed manner and within the prescribed time, any refund or credit to which a customer is entitled under this subchapter, to pay to the customer the full amount of the refund or credit that was due plus an amount equal to the lesser of: (i) twice the amount of the full refund or credit that was due; or (ii) one thousand dollars. The remedies in this subdivision are in addition to any other remedies to which the customer may be entitled under applicable law.

             f. Records.  Every person licensed to maintain or operate a furniture retail store shall maintain records, ledgers, receipts, bills and such other written records as the commissioner may prescribe by rule.  Such records shall be made available for inspection by the commissioner at his or her request during reasonable business hours at either the licensee's place of business or at the offices of the department.

    
§ 20-557 Violations.  a.  The civil penalties imposed pursuant to this section shall be in addition to any other sanctions and orders which may be imposed by the commissioner pursuant to this title including, but not limited to, such sanctions and orders which may be imposed pursuant to section 20-105 of this code.

    
b.  Notwithstanding the provisions of subdivisions a and b of section 20-106 of this code, any person who violates any provision of this subchapter or any rules promulgated thereunder shall be subject to a civil penalty of not less than two hundred and fifty dollars nor more than two thousand dollars for each violation, to be recovered in a civil action or in an administrative tribunal with jurisdiction.

    
§ 20-258 Exemptions.  a.  The provisions of this subchapter shall not apply to any store which uses less than twenty percent of its display space, as measured by linear feet and not square feet, for the display of furniture, provided, however, that this exemption shall not apply to any business that engages in any door to door sale in the city of New York.

    
b.  The burden of proof that the provisions of this subchapter do not apply pursuant to subdivision a of this section shall be upon the store asserting the same.

    
§ 20-259 Construction.  The provisions of this subchapter shall not be construed to affect, alter or amend the provisions of article 10-A of the personal property law, except that to the extent that any of the provisions contained in this subchapter relating to refund policies afford the buyer greater protection than the provisions contained in article 10-A of the personal property law, such provisions shall supersede the provisions contained in article 10-A of the personal property law.

          § 20-260 Powers of the commissioner.  The authority and power of the commissioner pursuant to this subchapter and chapter one of this title shall extend to all sales and advertising activities of a furniture retail store and shall not be limited to sales and advertising activities relating to the merchandise described in subdivision f of section 20-250 of this subchapter or to merchandise described in any rules of the commissioner promulgated under this subchapter.

     § 2.  This local law shall take effect one hundred twenty days after it shall have been enacted into law; provided, however, that the commissioner of consumer affairs may 

take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, establishing guidelines and promulgating rules.
T.S.F.
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� DCA Shelves Furniture Store Rip-Offs: Cites Stores for Refusing Returns, Deceptive Promotions, Defective Merchandise, and Non-Existent Deliveries.  DCA press release, Thursday, October 27, 2005.


� Figures based on numbers provided to Committee staff by DCA staff.  


� DCA Shelves Furniture Store Rip-Offs: Cites Stores for Refusing Returns, Deceptive Promotions, Defective Merchandise, and Non-Existent Deliveries.  DCA press release, Thursday, October 27, 2005.


� http://www.consumeraffairs.com/furniture/sleeps.htm, Accessed Friday, April 13, 2007.


� http://www.consumeraffairs.com/news04/sleepys_sued.html, Accessed Friday, April 13, 2007.


� DEPARTMENT OF CONSUMER AFFAIRS REPORTS AN INCREASE OF 40% �IN RESTITUTION SECURED FOR NEW YORKERS WITH DEBT COLLECTION COMPLAINTS - �Home Improvement, Debt Collectors, Furniture, Electronics & Used Car Sales Make 2006 "Top 5 List" of Complaints Received at the Department of Consumer Affairs.  DCA press release, Thursday, February 8, 2007.


� NYC Administrative Code §20-701(a).
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