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Introduction

Corporate subsidies are typically used as a tool to persuade businesses to expand their operations, or to commit to moving to or remaining in New York City (“the City”), thereby, creating or maintaining jobs.  Although most people agree that job retention and job creation are vital to creating and sustaining a thriving local economy, there is considerable debate as to whether the subsidies provided to many businesses actually serve as a true inducement for these companies to either create new jobs or to remain in the City.  Furthermore, many question whether the businesses that receive subsidies actually comply with the terms of the subsidies.  

The majority of subsidies provided by the City are negotiated and administered by the New York City Economic Development Corporation (EDC), a local development corporation.  The City contracts with EDC for the performance of these services.  

Local Law 69 of 1993 (“LL69”) was enacted by the City Council in 1993 in an attempt to provide the Council with information pursuant to which the Council could measure the success of economic development initiatives administered by EDC.
  LL69 requires EDC to submit an annual report (“Report”) to the Mayor and the Council containing information on selected job creation and retention projects undertaken in the reporting year.

The intent of today’s hearing is to provide a forum for discussion of the degree of effectiveness of LL69 and to determine what measures can be taken to strengthen LL69 reporting to ensure that public funds reach the most worthy recipients based on true need and that worthy businesses receiving such subsidies actually comply with the terms of subsidy agreements requiring them to create and/or maintain jobs. 

Corporate Subsidies—How Do They Work?

A basic understanding of the types of subsidies provided to corporations by EDC is essential to recognizing the full fiscal impact of these subsidies and to determining whether the City realizes the intended yield on its investment in corporate subsidies.  The section below outlines the types of subsidies typically provided to corporations in negotiated retention agreements. 

Types of Assistance

A. Categories 

Financial assistance programs can be grouped into several categories.  The various forms of subsidies generally include:

(1) Sales tax exemptions – reduce the cost of new construction by exempting companies from payment of taxes on new equipment and on construction materials.

(2) Tax exempt bonds - tax-exempt bonds are issued by the Industrial Development Agency (IDA), a subsidiary of EDC.  IDA may also grant exemptions from mortgage recording and sales taxes, an abatement of real property taxes and energy costs.  Since the interest income to holders of IDA bonds is tax-exempt, the interest rate for these bonds is lower than comparable commercial bonds.  As a result, IDA can charge a lower interest rate to borrowers than the borrower would otherwise pay to a commercial lender.  The public cost of this assistance is in the form of foregone income tax revenues. 

(3) Real Property Tax exemptions or abatements - real property taxes are often reduced and held stable through arrangements to make payments in lieu of taxes, referred to as (“PILOT payments”).  These payments are typically less than what the standard property tax would have been.

(4) Land Sales - EDC also assists firms through the direct negotiated sale of city-owned property.  These companies are able to bypass the auction process through which most buyers acquire city-owned property.  The sales price to corporations receiving this form of assistance is often substantially below market value.

(5) Tax Credits and Tax formula changes – tax credits allow a company to deduct a certain amount of a specific kind of expense dollar for dollar from its income taxes Depending upon the tax credit, the expense can be an offset to taxes other than income taxes.  Tax-formula changes are also devices used to reduce the tax paid by corporations. 

(6) Utility Rate Reductions, Utility Tax Reduction or Exemptions and Inventory Tax Reduction or Exemptions – reduces the cost of operating. 

(7) Training grants - Reduces the cost of labor.

(8) Leases - EDC can grant firms long-term leases on city-owned property at below market rates. 
,


B.
Discretionary vs. Entitlement Subsidies

Another important distinction between the types of subsidies that may be provided has to do with the process by which a corporation becomes eligible for and receives the subsidies.  “Entitlement subsidies” are automatically available to any company that meets a particular program’s criteria.  “Discretionary subsidies” are granted as a matter of discretion that may be very broad and contain only loosely defined criteria.  Officials may exercise a significant amount of discretion in determining which companies receive discretionary subsidies and the amount of such subsidies.  


C.
Tax Spending vs. Direct Spending

When the City foregoes the collection of a company’s taxes, the expenditure is referred to as ”tax spending”.  Tax spending is also referred to as “off-budget spending”.  Tax spending typically far exceeds direct spending and, because it is off-budget, is not subject to annual approval of the City Council as part of the annual budget approval process.
 
Funding that is appropriated as part of the City’s budget is referred to as a “direct spending”.  It is also referred to as “on-budget spending”.  Direct spending must be authorized by the City Council each year as part of the annual budget approval process.  
,

Corporate subsidies are intended to benefit the City in a number of ways, the most significant being the benefit to the economy of the City resulting from the creation of new jobs and of the retention of jobs that would otherwise relocate outside of the City.  The effectiveness of this approach can be measured by the yield to the City of new jobs and the retention of jobs that would otherwise leave the City.  However, there is a significant degree of difficulty associated with securing the information necessary in order to make such a determination because many agreements lack sufficient transparency and because, by some accounts, EDC has not adequately monitored non-compliance with subsidy provisions and taken action against those who breach their agreements
.  

Audits by the City and State Comptrollers have raised some concerns about monitoring and compliance practices by EDC.  A report issued in 1999 by the New York City Comptroller’s Office indicated that EDC did not adequately monitor companies’ compliance with the job retention and job creation provision of the contracts that it reviewed.
,
.  Additionally, a 2002 article claims “companies aren’t required to provide verifiable employment data on their annual report to the EDC”.

The alleged lack of adequate compliance reporting also raises questions regarding EDC’s enforcement of recapture provisions. According to EDC staff, every contract with a company receiving public money incorporates recapture provisions.  These provisions are designed to ensure that companies that fail to live up to their agreement by creating jobs and/or remaining in the City must return all or part of their benefits received
.  In some instances, the recapture payment includes severe penalty payments.  The Council applauds these accountability measures, and supports EDC in its effort to ensure that public money is used responsibly.  Yet, because of inadequate monitoring of compliance, it is difficult for the public—and even  the Council–to determine whether public subsidies are in fact recaptured from companies that have laid off workers or relocated in contravention of their subsidy agreement.

Criticism of Local Law 69 

Local Law 69 requires reporting on projects that involve: 

1) a loan, grant or tax benefit in excess of $250,000; or 

2) a sale or lease of real property where the project is estimated 


to retain or create at least 25 jobs.  

The information reported includes:

· descriptive data on the selected company projects covering a seven-year period;

· calculation of the amount of City assistance provided to the businesses; and

· estimates of the amount of retained or additional tax revenues generated by projects.


A policy brief (“the brief”) released by the New York City Independent Budget Office (“IBO”) in June 2001 analyzes the effectiveness of LL69. 
   Similarly, a 2004 report issued by Good Jobs New York, a research and education organization that focuses on tax, budget, economic and related policy issues affecting New Yorkers, has analyzed LL69’s effectiveness
.  Some of the major points of criticism contained in the brief and report include the fact that:

· the Report only captures information on a selected group of companies; and that the information that is captured on these companies is fairly limited;

· there are more than 20 subsidy programs available to businesses
, yet, the individual programs for which individual businesses received subsidies are not listed, making it difficult to evaluate the effectiveness of individual programs;

· the Report includes the names of selected companies, the location, the type of assistance received, and the number of jobs created or retained, however, the Report does not include information on the total cost of the subsidy or subsidies awarded to each company, or what, if any, contractual obligations the companies made with the City in exchange for subsidies.  

· the information contained in the Report tends to understate the cost of subsidies and to draw job creation numbers from a range of sources, not all of which are reliable.  Non-EDC sponsored projects and projects smaller than the $250,000 threshold amounts are not reported at all.  
· late reporting by EDC, and inconsistencies between the information published by EDC in the Report and information published by EDC elsewhere, only adds to the ineffectiveness of the Report.  On this point, it should be noted that although LL69 requires that reports be submitted by January 31st of each year, the report for FY 2003 was not received by the City Council until the first week of June 2004, just prior to the June 9th hearing on LL69.  Reports for prior years have typically been late as well.  

· the reporting period mandated by the Law also limits the usefulness of the information contained in the Report because tax abatements and industrial bonds can run for at least 15 years
.  The 8-year reporting period required by the Law is insufficient to capture information about subsidies such as these.  


The shortcomings of the reporting requirements make it difficult to ascertain what the City is getting for the investment of public dollars, how much the City is spending and whether companies are complying with subsidy agreements.  A long-term solution lies in improvements to the disclosure requirements of Local Law 69.  In today’s hearing, we hope to gather detailed information regarding the Report, its usefulness, it deficiencies and suggestions for its improvement. 

Conclusion


In times such as these, when officials and citizens alike are searching for ways to close the City’s budget gap, it is essential that we take a look at public funding of private businesses in order to ensure that the funds intended to enrich not only private owners, but the City as a whole, are utilized in a manner that benefits the City by bolstering the City’s economy. 

The Committee’s intention is to closely review comments and suggestions and to use them to develop an action plan to strengthen the provisions of LL69. 
Discussion on Int. No. 373


On June 9, 2004, the Committee on Economic Development, chaired by Council Member James Sanders, Jr., will hold a hearing on Int. No. 373.  Int. No. 373 would amend section 1301 of the New York City charter with respect to reporting requirements concerning certain benefits provided.

Presently, section 1301 sets out the duties and responsibilities of the Department of Small Business Services (DSBS), and one of those responsibilities is to serve as a liaison to local development corporations.

Subdivision (b) of section 1301 of the New York City Charter provides that any local development corporation entering into a contract with the City is required to submit an annual report. The DSBS currently has a contract with the Economic Development Corporation, a local development corporation, for economic development services. This report is to be submitted to the Mayor and the Council, and Int. No. 373 would add the City Comptroller, the Public Advocate and the Borough Presidents as required recipients.  

By January 31 of each year, the local development corporation is specifically required to report for the prior year, with regard to projected and actual jobs created and retained, in connection with any project which has been undertaken by such local development corporation for the purpose of the creation or retention of jobs, where a business entity received benefits through such local development corporation in the form of a loan, grant or tax benefit. The current reporting threshold is “in excess of $250,000” and Int. No. 373 would lower the reporting threshold amount of the loan, grant or tax benefit to amounts in excess of $150,000.  Where the benefit given was a sale or lease of land, reporting is triggered when a project is estimated to retain or create not less than twenty-five jobs.

The report for each project is currently to be made for the first seven years after any assistance was provided to the entity, but Int. No. 373 would require the report be made from the date when any agreement involving a project is signed by an entity with New York city through the final year assistance was received by that entity.

The report is required to contain the following information:

Items (i), (ii), and (iii) stating the entity’s name, its location and the time span over which the project is to receive any such assistance will remain as is.

Item (iv) requires reporting on the type of assistance provided, and Int. No. 373 would also require reporting the specific names of the programs providing the assistance.

Item (v) currently requires stating the number of jobs projected to be created or retained for the first seven years after any such assistance was first provided, but Int. No. 373 amends this to report the total number of employees at each job site within the City at the time of the agreement including the number of permanent full-time jobs, the number of part-time jobs, and the number of temporary jobs.

Item (vi) is amended to no longer require merely an estimate of the actual number of jobs created or retained to date but would now require reporting of  the number of jobs the company is obligated by a contract to maintain or create for each reporting year, through the year the benefit is last used by the entity.

Item (vii) requiring the estimated amount, for that year and cumulatively to date, of such assistance is not amended.

Existing items (viii) and (ix) are renumbered as items (xii) and (xiv), respectively, and new items (viii), (ix), (x) and (xi) are added.

New Item (viii) would now require a detailed list of the occupation or job classifications and number of new employees or retained employees to be hired in permanent full-time jobs, a schedule of anticipated starting dates of the new hires, the actual average wage by occupation or job classification, and the total increase in payroll as a result of the development assistance.

New Item (ix) would require reporting the actual number of jobs created or retained by the company in the City of New York to the date of the report by occupation and job classification, including the number of full-time, permanent jobs, the number of part-time jobs, the number of temporary jobs, a computation of the gain or loss of jobs in each category and the actual average wage by occupation or job classification.

New Item (x) would require an estimate of the present value for the year covered by the report and cumulatively to the date of the report, of such assistance.

New Item (xi) requires reporting the total number of jobs projected to be created as a result of the agreement.


As noted above current item (viii) is renumbered as item (xii) and currently requires a reporting of the estimated amount, for that year and cumulatively to date, of retained or additional tax revenue derived from the project, but Int. No. 373 amends this item to exclude real property tax revenue other than revenue generated by property improvements.

Int. No. 373 adds a new item (xiii) to subdivision (b) of section 1301 to require the reporting of a projection of the additional assistance for which the company is qualified.

As noted above, current item (ix) has been renumbered as item (xiv) and currently requires a projection of the retained or additional tax revenue to be derived from the project for the remainder of the seven year project period beginning when assistance was first provided. Int. No. 373 would delete the seven-year reporting limitation. Int. No. 373 deletes from subdivision b the requirement that if the assistance provided for a project for which a report must be made under this subdivision is in the form of a loan, tax benefit, or lease of less than seven years duration, the report on the project is for the duration of the project and the information provided in any such report shall be “reflective only” of such period. However, Int. No. 373 requires that where project assistance of the type described in subdivision (b) is provided but the thresholds for detailed reporting are not met, the data should be included in such report in the aggregate using the format required for loans, grants or tax benefits that meet the detailed reporting threshold.

Int. No. 373 would also require including in the report the source of all data relating to numbers of jobs, and impose the obligation that all documentation of assistance amounts reported shall be maintained for seven years.  This bill also reiterates that the report shall be submitted by the statutory due date and shall bear the actual date that the report was submitted, and if the report is late, shall include a statement explaining any delay in its submission past the statutory due date.  Upon its submission, the report shall simultaneously be made available in electronic form on the website of the city of New York.

A portion of paragraph (b) subdivision (1) of section 1301 that relates to pre-January 1, 1994 projects is unchanged.
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