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On September 23, 2009, the Committee on Education, chaired by Council Member Robert Jackson, will hold an oversight hearing on the Department of Education’s Implementation of the New School Governance Law.  Representatives from the Department of Education (DOE), State and City elected officials, union leaders, academics, advocates, parents and students have been invited to testify.  
Background

The Council’s Committee on Education previously held oversight hearings on mayoral control and school governance on March 3, 2008 and June 4, 2009.  Both of the previous hearings examined the impact of the 2002 State legislation that established mayoral control of the New York City public school system.
  The second hearing also examined recommendations for changes to school governance that were proposed by the Council’s Working Group on Mayoral Control and School Governance,
 as well as recommendations by other elected officials and various stakeholders, in advance of the June 30th, 2009 date that mayoral control was due to sunset. 
  
In mid-June, prior to the expiration of the 2002 law that established mayoral control, the State Assembly passed legislation that essentially preserved the mayor’s powers, but did add a few “checks, including limiting his ability to approve contracts and close schools” and included “several measures aimed at increasing transparency, by requiring, for instance, that the Department of Education’s data and finances be regularly audited.”
  
However, a power struggle in the State Senate starting in early June resulted in a protracted battle on mayoral control in the Senate that wasn’t resolved until the beginning of August.
  The Senate’s failure to act before the June 30th deadline led to the expiration of the 2002 mayoral control law.  On July 1st, the mayor reconvened the old Board of Education (BOE) consisting of 7 members, two appointed by the Mayor and one each by the Borough Presidents.
  With assistance from the Borough Presidents, the Mayor was able to retain power as the reconstituted BOE “voted unanimously to keep Klein as Chancellor and 6-1 to continue mayoral control” as well as giving the Chancellor “carte-blanche authority to approve all contracts indefinitely without having to seek board approval.”

Ultimately, the Senate passed a bill to renew mayoral control mirroring the Assembly’s version, but added four amendments of their own after negotiating a deal with the Bloomberg administration.
  The amendments would, “grant more power to district superintendents, require schools to have an annual meeting with parents to discuss school safety and policing, and establish a parent training institute and an arts council.”
  Although these amendments have not yet been passed by the Assembly, as part of its deal with the Senate, the Mayor’s office has agreed to begin carrying them out immediately.

The key changes in the school governance structure pursuant to the 2009 legislation are described below, as well as summarized in a chart at the end of this briefing paper. 
New School Governance Law
On August 11th, 2009, the State passed new legislation thereby reforming the school governance law (“amended law”) for New York City schools also known as mayoral control.  The amended law reestablishes the board of education (“city board”), also known as the Panel for Educational Policy (PEP) under the current administration.
  The board is a body of 13 appointed members serving at the pleasure of the appointing authority, 1 member is appointed by each borough president and 8 members are to be appointed by the Mayor, 2 of whom must be parents of students in the school system.
  Under the amended law, the Chancellor will no longer serve as Chairperson of the board, however, the board will elect its own chairperson from among its voting members.
  While the Mayor will continue to have authority over the schools, the new law requires increased parental involvement, revamps the role of the Superintendent, recognizes the importance of arts education and school safety, and makes important changes to contract and procurement protocol.  Certain proposed amendments adopted by the Senate (the arts advisory committee, school safety meeting, and the CUNY parent training) have not been formally adopted by the Assembly.  However, as noted earlier, the DOE has agreed to move forward with implementing them.  Below is a summary of some of the key changes and amendments.

Parental Involvement

The amended school governance law establishes the City-wide Council on English Language Learners, and codifies the Citywide Council on High Schools, in addition to the already existing Citywide Council on Special Education, and the Community District Education Councils.  The City-wide Council on English Language Learners will have 11 voting members and 1 non-voting student member.
  Of the voting members, 9 must be parents of bilingual students or students in an English as a second language program, to be selected by parents of students who receive such services, and 2 will be appointed by the Public Advocate.
  Those members appointed by the Public Advocate, must have “extensive experience and knowledge in the education of English language learners.”
  The non-voting member, a high school senior who is or has been in a bilingual or English as a second language program, will be appointed by the Chancellor’s designated administrator for English language learner programs.
  The City-wide Council on English Language Learners is empowered to “advise and comment on any educational or instructional policy involving bilingual or English as a second language programs.”
  It will also be required to hold at least one public meeting per month and must issue an annual report on the DOE’s effectiveness in providing services to English language learners.


The amended law also codifies the City-wide Council on High Schools (“CCHS”).  CCHS will consist of 13 voting members, all of whom will serve a two year term, and one non-voting student member. 
  Of the voting members, 10 must be parents of students attending public high schools—two from each borough, to be selected by the parent associations in each borough.
  The Chancellor will determine the process by which the parents are selected.
  One of the voting members, to be appointed by the City-wide Council on Special Education, must be a parent of a high school student with an Individualized Education Program (IEP).
  The City-wide Council on English Language Learners will also appoint a voting member, who will be the parent of a student in a bilingual or English as a second language program. 
  In addition, the Public Advocate will appoint a voting member who must have extensive knowledge in the area of education.
  The non-voting member will be a high school student, in his or her senior year, and will be appointed by the Chancellor to serve a 1 year term.

Parent Training

One of the proposed amendments adopted by the Senate (S6107) establishes a parent and student training center, (“parent training center”) to train parents of students in public schools to increase their capacity to participate in local, district and city-wide school governance.
  The amendment establishes that the City University of New York (CUNY) will be responsible for hosting the training centers and that the training will be offered in all five boroughs.
  The purpose of such training is to increase parents’ capacity to participate in local, district and city-wide school governance structures such as the school leadership teams, parent associations and city-wide councils.
  In addition to providing training, the parent training centers will also (1) conduct outreach and recruitment of parents to increase the diversity of the parents participating in school governance structures to better reflect the represented community; (2) assist parent and students in interacting with the DOE and the local school district; and (3) encourage student based college counseling initiatives.
  The legislation emphasizes that the parent training center will be strictly non-partisan and will not engage in issues of advocacy.

School Safety 


Another amendment adopted by the Senate (S6106), establishes an annual school safety meeting in each school. The purpose of this meeting would be to provide an opportunity for the school administration and the parents to discuss school safety concerns, including matters related to school safety officers.
  The meetings are intended to be school specific, meaning that they are meant to address safety concerns affecting an individual school.

Proposed Significant School Change

The Community District Education Council (CDEC) must hold a public hearing in the case of a proposed significant change to a school.
  These changes include any proposed school closing or significant change in school utilization such as phase out, grade reconfiguration, re-siting or co-location of schools.
  The CDEC must hold a public hearing jointly with the Chancellor or the Chancellor’s designee and the impacted school based management team.
  In addition, in the event of a proposed school closing or significant change in school utilization, the Chancellor must prepare an educational impact statement that includes information regarding the proposed change such as 

· The current and projected pupil enrollment of the affected school,

· The prospective need for the school building,

· The ramifications of the school closing or change in utilization,

· The impact of the closing of significant change on students, and

· Information regarding the school’s academic performance.

The educational impact statement must made be publicly available via the DOE’s internet website and a copy must be filed with the city board, the impacted community council, community boards, Community Superintendent, and school based management team at least six months in advance of the first day of school of the succeeding school year.
 

Community Superintendent’s Role
The amended law strengthens the authority of the Community Superintendent (“Superintendent”).  The Superintendent has the power to appoint supervisory personnel including the principal and assistant principal by establishing a process that promotes parental involvement and staff involvement in the recruitment and screening process.
  The candidates must meet the requirements set forth in the Chancellor’s regulations and are subject to the Chancellor’s approval.
  The Superintendent is also responsible for the supervision of and the annual evaluation for every principal in his or her respective district.
  One of the Senate’s amendments (S6104) would expand the Superintendent’s power to evaluate principals based on the quality of curriculum and instruction.

The amended law also gives the Superintendent the authority to:

· Approve each school’s school-based budget provided that it is in alignment with its corresponding schools comprehensive educational plan.

· Establish a process that allows for the school based management team members, other than the principal, to dispute any decision made by the principal if the team members feel the decision is inconsistent with the school goals and policies set forth in the comprehensive educational plan.

· Provide assistance and direct supports to parents in accessing information, addressing concerns relating to their child’s education.

· Hire and supervise “sufficient” staff to directly interact with parents and respond to parent requests and resolve complaints.

· Hold at least two public forums within the district each school year in order to report on the districts performance including progress made toward achieving goals set out in the district comprehensive educational plan, and receive parental and community comments.

The amended law emphasizes that the Chancellor must ensure that the Superintendent is assigned to tasks predominantly within his or her community district and that “in no event shall community Superintendent s be assigned any task which would impair their ability to exercise the power and duties” outlined in the provision.

Arts Advisory Committee


Another Senate amendment (S6105) establishes an arts advisory committee.
  The arts advisory committee would (1) advise and comment on any educational or instructional policy involving arts education; (2) issue an annual report on the DOE’s effectiveness in providing arts education and make recommendations for improvement; and (3) hold public meetings to discuss issues related to arts education.
  The legislation offers no further details as to how members of the committee would be selected or how DOE is expected to respond to the recommendations offered by the committee.

Contracting & Procurement

The Chancellor is given the authority to develop a procurement policy for the DOE and for the community school districts.  The amended law provides that the policy that is developed must include that:

(1) in a competitive sealed bidding process, sealed bids must be publicly solicited and opened and the contract must be awarded to the lowest responsible bidder;

(2)  where the competitive sealed bidding process is not the most practicable, the most competitive alternate method of procurement must be used;
 and 

(3) measures must be taken to enhance the ability of minority and women owned business enterprises to compete for contracts and participate in the procurement process.

The law also requires the Chancellor to submit written justification for awarding a contract using a method other than competitive sealed bidding and gives the Corporation Counsel the authority to certify that the contract has been legally awarded.
  Moreover, prior to implementation of any contract, a copy of such contract must be filed with the Comptroller’s office. 

The amended law also outlines additional requirements for contract approval.  The city board (the PEP) has the authority to approve any contract awarded by the DOE or the community school districts where:

(1) the contract was let by a procurement method other than competitive sealed bidding including but not limited to competitive sealed bidding or sole source contracts;

(2) contracts which provide technical, consultant or personal services;

(3) the value of the contract exceeds one million dollars or projects an annual expenditure exceeding one million dollars;

(4) the value of any contract awarded to a single entity exceeds one million dollars annually;

The amended law also includes an emergency clause which gives the Chancellor and the city board the power to immediately adopt any item requiring city board approval “necessary for the preservation of student health, safety, or general welfare” on an “emergency basis.”
  The emergency adoptions are only in effect for 60 days during which time the city board and Chancellor must comply with the regulations.
  This includes the adoption of contracts. 
Comptroller and Independent Budget Office (IBO)


In addition to granting the Comptroller the power to verify the legality of contracts, the amended law gives the Comptroller the authority to conduct “operational and programmatic audits, in addition to financial audits…to the same extent that such Comptroller has such authority for agencies of the city of New York.”
  

The IBO has been given the authority to “provide analysis and issue public reports regarding financial and educational matters” of the DOE, to “enhance official and public understanding” of matters such as:
· student graduation and dropout data;

· student enrollment projections;

· school utilization, class sizes and pupil-to-teacher ratios;

· student assessment data

· delivery of services to bilingual or ELL  students

· delivery of services to students with disabilities; and

· utilization of federal funds.

Moreover, the amended law provides that the Director of the IBO may secure any data estimates and statistics that it deems necessary in order for the office to perform its duties and that the Chancellor must “provide such information to the extent that it is available, in a timely fashion”

Sunset Provision

The amended law will expire on June 30th, 2015.
Issues and Concerns

Many issues and concerns about mayoral control were raised in prior hearings of the Committee and in comments from presenters to the Council’s Working Group on Mayoral Control and School Governance, as well as in other communications to the Council and reports in the media.  Concerns about mayoral control raised by stakeholders and critics generally fell into one of following categories: parent and community involvement, transparency, accountability and checks and balances.  The new school governance legislation addresses concerns in these areas to some extent.  However, critics maintain that the law, as passed, doesn’t go far enough in correcting the flaws in the original mayoral control legislation.  Further, they argue that the Mayor subverted the intent of the original law and fear that the administration will not fully implement reforms in the new law.  Moreover, the primary fear of parents and other stakeholders is that nothing will really change as a result of the new governance law.  
Parent and Community Involvement
One of the most frequently cited, criticisms of mayoral control and the current administration is that parents and community members have been marginalized and excluded from decision-making at all levels of the school system.
  Skepticism remains high that parent and community involvement will increase much under DOE’s implementation of the new law.  All of the additional requirements for consultation with parents (e.g. via CECs, SLTs, and a new Citywide Council for English Language Learners) are not useful if the DOE doesn’t make a concerted effort to incorporate parent input in policy decisions.  In addition, the requirement that two of the Mayor’s appointees to the PEP must be parents is widely dismissed by critics, given that the Mayor has previously demonstrated that he will remove any appointee who fails to do his bidding.  
However, the parent training amendment passed by the Senate is thought by advocates to offer brighter possibilities, since the training is to be implemented by CUNY rather than DOE.

Transparency


Another major criticism of mayoral control of New York City schools to date has to do with a lack of transparency regarding decision-making and policy issues, as well as on basic information and data.  Critics charge that, in addition to a lack of public input in the decision-making process, decisions both large and small are generally made behind closed doors and often stakeholders, including school staff, don’t hear about them until they’re published in the press.  Critics contend that more transparent decision-making will not be achieved, if the administration doesn’t fully implement the changes.  
There is, however, more optimism that there will be greater access to information and data as a result of the new powers given to the IBO and Comptroller’s office. 
Accountability

Proponents of mayoral control assert that one of its major benefits is that it improves accountability to have one person in charge of the school system, rather than to diffuse authority among many players.  Supporters say that the Mayor is ultimately accountable to the public at election time, while opponents say there’s little accountability between elections, when the Mayor can act unilaterally with respect to policy changes and other decisions.  Furthermore, critics contend that accountability diminishes when those who are to be held accountable, create the accountability systems and control access to performance data and other critical information.  
Critics are hopeful about improved accountability given the new powers assigned to the IBO for data collection and analysis, as well as the enhanced audit authority granted to the Comptroller’s office.
Checks and Balances
Finally, the lack of adequate checks and balances is a frequent complaint about mayoral control and the new law does little to allay these concerns for critics.  Many advocates, elected officials and other stakeholders sought greater independence for the PEP through fixed terms for members, but the legislation that passed maintained the right of the Mayor and Borough Presidents to remove their appointees at will.  Despite the PEP’s added powers to approve contracts and significant changes such as school closings, ostensibly limiting the Mayor’s authority in these areas, the PEP is not expected to defy the mayor.  According to an article in the New York Times, the newly reconstituted PEP has regained its reputation as “a committee of puppets, a rubber-stamp board.”
 
Similarly, the Council’s Working Group and many others pushed for a greater role for the City Council as a check on the Mayor’s absolute control of the school system, but that provision was not incorporated into the amended law.  In fact, the lack of checks and balances on the power of the Mayor over the school system in the new law is one of the chief concerns of parents and other stakeholders and there seems to be little that DOE can do to address this issue.
Conclusion

Today’s hearing seeks to gather information concerning the DOE’s plans to implement changes required under the recently passed State law that effectively renewed mayoral control of City schools.  The Committee will also hear from parents, advocates, unions and others regarding their concerns and ideas about implementation of governance changes and will explore recommendations for greater accountability and improvements in this area.

	Key provisions of 2009 Governance Law

	Chancellor

· Still appointed by, and serves at the pleasure of, the Mayor
· No longer chair/member of PEP, but serves as non-voting ex-officio member


	Panel for Educational Policy (PEP)
· Mayor appoints majority (8 of 13), 2 of whom must be public school parents & each Borough President appoints 1 parent; members still serve at the pleasure of appointing authority 

· PEP members select own Chair
· Approve large contracts over $1 million and no-bid contracts

· Approve school closings, sitings, co-locations or other significant changes in school utilization 

· Approve all regulations proposed by Chancellor


	Community Superintendents

· Superintendents to be assigned tasks “predominantly” in their districts with “sufficient” staff

· Supervise and evaluate the performance of principals
· Approve school-based budgets after certifying alignment with CEP; and resolve SLT disputes with principal regarding alignment of budget and CEP

· Hold 2 forums each year for parents, to review achievement, prioritize areas for improvement, and receive comments and concerns


	Community District Education Councils

· Chancellor must provide CECs with 6 month advance notice and educational impact study regarding “proposed significant changes in school utilization” (including school openings& closings, co-location of schools, grade reconfiguration, etc.) 
· CECs must hold a joint hearing within 30-45 days with the Chancellor and the affected SLT


	Other Parent Bodies
· Law creates new Citywide Council on English Language Learners
· Law also codifies the Citywide Council on High Schools (previously created by Chancellor’s reg.)
· School Leadership Team (SLT) shall develop CEP & “consult” on school-based budget 
· SLT can bring disputes on school-based budgets to Superintendent


	New Powers for:
Independent Budget Office (IBO) – empowered to issue reports on student performance, enrollment, and services to ELL students and those with disabilities.

City Comptroller – in addition to financial audits, conducts operational & program audits; rules on legality of contracts and can reject contracts deemed to involve possible corruption (Mayor can overrule) 



	Sunset Provision 
· After 6 years 

	Senate Amendments
1) Grant more power to district Superintendents
2) Establish an arts advisory committee
3) Require schools to hold an annual meeting on school safety with parents
4)   Establish a parent training center with CUNY
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