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ADMINISTRATIVE CODE:

Adds a new chapter 4-F to Title 16
I. Introduction



On January 31, 2017, the Committee on Sanitation and Solid Waste Management, chaired by Council Member Antonio Reynoso, will hold an oversight hearing on expanding New York City’s extended producer responsibility laws and on Int. No. 201, in relation to the reuse or recycling of discarded carpeting from commercial units or buildings. The Committee expects to hear testimony from representatives from the New York City Department of Sanitation (DSNY), environmental organizations and other interested members of the public.  
II. Background
In recent decades, municipal and state governments have enacted a variety of legislation to minimize the environmental impacts of certain products at the end of their lifecycle.  This concept, sometimes referred to as “product stewardship,” seeks to minimize health, safety, and environmental impacts while maximizing the economic benefits of products and their packaging throughout the products’ lifecycle.
 Product stewardship acknowledges that manufacturers are typically in the best position to minimize the negative impacts of products in their post-consumer stage, while suppliers, retailers, and consumers have secondary roles. Increasingly, a new model of product stewardship, referred to as “extended producer responsibility” (EPR), has been used to reduce the amount of products entering the waste stream.   
III. Extended Producer Responsibility
EPR is designed to extend the “polluter pays”
 principle to certain products in the waste stream by designing a system that places the burden of proper disposal on those that manufacture or consume a product, rather than society at large, or, as is typically the case, local governments.  
EPR was first introduced in 1990 as an environmental protection strategy in the field of waste management.
 EPR requires that manufacturers be responsible for the financial and management aspects of the post-consumer stage of the goods they produce.
  This responsibility extends to the end-of-life management of both the product and its packaging, and encourages producers to incorporate environmentally-friendly design into their products.
  
By making the producer ultimately responsible for the recovery, recycling and/or final disposal of a product, EPR is an effective strategy to decrease the environmental impact of a product and to maximize its reuse.
 Companies adhering to EPR programs typically incorporate the expense of redesign, reuse, or disposal into the retail price of the product so that the cost is ultimately borne by the consumer.

IV. Products Suitable for EPR Programs
There are a vast array of products that are suitable for EPR programs, including batteries, carpets, electronics, fluorescent lighting, mattresses, mercury thermostats, paint, and pesticide containers.
  State “bottle bills” under which consumers are charged a small fee when they purchase a beverage which is refunded when the container is returned to a bottle recycling station are an early example of EPR laws.  Manufacturers of beverage containers partner with retail stores and other locations to recycle the containers.  New York State enacted its own bottle bill, which is still in effect, in 1982.
  According to the New York State Department of Environmental Conservation, in 2015 the law resulted in the recycling of 4.6 million plastic, aluminum, and glass beverage containers.
 It is also responsible for the elimination of 200,000 tons of greenhouse gases each year.

Electronic waste (“e-waste”) is becoming a popular target for EPR programs.  These products, including televisions, laptops, PC’s, cables, and more, have flooded the waste stream due to the rapidity of such products breaking or becoming obsolete. These products also represent a significant waste challenge due to their high levels of toxicity from substances such as lead, mercury, cadmium, lithium, brominated flame retardants, and phosphorous coatings.
 Twenty-three states, including New York, have EPR laws focusing on e-waste.

V. EPR in New York and Beyond
As of December 2016, 33 states have one or more EPR laws.
 In California, EPR has become such a priority that the California Department of Resources Recycling and Recovery (“CalRecycle”) is seeking to develop a framework approach rather than passing individualized legislation based on one product. This approach would include the development of a public process to select products to be covered in the State’s EPR program and provide CalRecycle with authority to develop rules so a level playing field exists among all producers.
 
In addition to New York’s bottle bill, the State has enacted laws covering e-waste and mercury thermostats. The State enacted the New York Electronic Equipment Recycling and Reuse Act in 2011.  That law requires manufacturers to provide free and convenient recycling of e-waste to most consumers.
 In 2013, the State enacted a law requiring manufacturers of mercury thermostats to collect and recycle their products in New York.
 There are also ongoing efforts to pass legislation that would establish a paint EPR program.
 In addition, State Assembly Member Brian Kavanagh has introduced a bill in the previous three legislative sessions that would establish a carpet EPR program in New York State.
 The legislation would require carpet manufacturers to coordinate with wholesalers, retailers and installers to recycle post-consumer carpets and would penalize noncompliance.
 
Aside from the positive environmental impacts of such laws, many states have experienced cost savings as a result of enacting EPR laws.  For example, Maine enacted a law in 2006 requiring mercury thermostat manufacturers to be responsible for the collection, transport, processing and disposal of their products at the end of their lifecycle.
 By shifting costs from municipalities to manufacturers, Maine’s local governments saved nearly $30,000 in the first two years.
 In 2007, Minnesota enacted an EPR law concerning e-waste.
 In the first year after the law was enacted, several counties reported saving hundreds of thousands of dollars as a result of avoiding disposal costs.
 
VI. Carpet Recycling
The U.S. Environmental Protection Agency estimates that approximately 5 billion pounds of carpeting ends up in landfills annually, which amounts to 1-2% of landfill waste.
 Carpet recycling is often mentioned as the best option to reduce this type of waste.
 Recycled carpet can be made into numerous products, such as carpet backing and backing components, carpet fiber, carpet underlayment, plastics and engineered materials, and erosion control products.

In 2002, the carpet industry and governmental agencies sought to address carpet recycling, reuse, and design by forming the Carpet America Recovery Effort (“CARE”). CARE is a non-profit organization that works to advance market-based solutions that divert carpeting from landfills, increase recycling of post-consumer carpet, and encourage carpet design with post-consumer recyclability in mind.
  Since its founding, CARE members have collectively diverted over 4.2 billion pounds of carpet from landfills.
 According to CARE’s annual report, in 2015, post-consumer carpet collection surpassed 520 million pounds, an increase of 26 million pounds over the previous year.
 
In 2011, California became the first state to establish a carpet EPR program.
 The law currently imposes a fee of $.25 per square yard on carpet sold by manufacturers.
 The fee is used by carpet recycling companies to invest in new technologies, product development and market introductions that advance the goals of carpet diversion from landfills, and carpet reuse and recycling into secondary products.
  Recyclers can also use the fees to defray costs, such as those associated with transportation in outlying regions and securing materials.
 
Carpets are comprised of different fibers, although the vast majority, especially in commercial settings, are derived from plastic.
  According to CARE, volatility within the industry can occur when crude oil prices fall so low that it affects the market value of post-consumer carpet.
  In 2015, when crude oil prices fell below $40 per barrel, the CARE Chairman stated that funds from their Voluntary Product Stewardship plan were a major reason some companies were able to continue their carpet recycling operations.
 
Despite this market volatility, New York City could be well-positioned to expand carpet recycling.  According to CARE, there are 60 carpet recycling centers in the U.S., including one, CarpetCycle, in nearby Newark, New Jersey.
 Thus, it is likely that this company could handle at least some post-consumer carpet if New York City mandated carpet recycling.  However, according to Sean Ragiel, President of CarpetCycle, traditional carpet, sometimes referred to as broadloom, contains glue and other residue that is difficult to remove. Thus, it is difficult to recycle and has little to no post-consumer value.  
Carpet tiles, which are sometimes referred to as modular carpet, are easy to recycle and thus have a high post-consumer value.  Carpet tile has become more popular in recent years and now constitutes a significant percentage of the commercial market, in part because carpet tiles are viewed as durable, allow for flexible interior design and installation, and are easy to maintain and replace.
  According to Mr. Ragiel and Eric Nelson, Vice-President of Interface, the largest manufacturer of carpet tile in the world, the backing of carpet tiles, which is typically made of polyvinyl chloride or some other plastic-derived product, is easy to remove and repurpose into new backing.  In addition, the fibers are also easy to remove and turn into other products. Thus, carpet tile has a relatively high value in the secondary market.
  
VII. Int. No. 201

Int. No. 201 would require that carpeting, covering a floor space of 10,000 square feet or more, be separated and either reused or recycled when removed from commercial buildings as part of a construction, alternation, or demolition project.
 This Local Law would take effect immediately after it became law.    
Int. No. 201
 
By Council Members Koo, Gibson, Rosenthal, Richards, Constantinides, Johnson, Rodriguez, Lancman, Van Bramer, Vacca, Koslowitz, Torres, Gentile, Espinal, Cohen, Kallos, Vallone, Levin, Crowley, Menchaca, Williams, Rose, Levine, Reynoso, Chin, Eugene, Garodnick, Dromm, Ferreras-Copeland, Cabrera, Greenfield, Maisel, Lander, Treyger, Cornegy, Salamanca, Barron and Ulrich
 
A Local Law to amend the administrative code of the city of New York, in relation to the reuse or recycling of discarded carpeting from commercial units or buildings.
 
Be it enacted by the Council as follows:
 
Section 1.  Title 16 of the administrative code of the city of New York is amended by adding a new chapter 4-F to read as follows:
CHAPTER 4-F
16-490 Definitions
16-491 Disposal ban
16-492 Source separation
16-493 Collection
16-494 Delivery
16-495 List of carpet recycling companies
16-496 Certificate of recycling
16-497 Carpet recycling company obligations
16-498 Enforcement
 
§16-490 Definitions. When used in this chapter the following terms shall have the
following meanings: 
a. “Conforming project” means a construction, alteration, demolition or other such project within the city in which carpeting covering a floor space equal to ten thousand or more square feet within the same commercial building or unit is to be removed as part of the same project.  
b. “Covered carpeting” means carpeting that has been or will be removed from a commercial unit or building as part of a conforming project.
c. “Responsible party” means the owner, tenant, carpet retailer, carpet installer, general contractor, subcontractor, or any other party who is responsible for ensuring the proper disposal of the refuse generated by a conforming project. 
d. “Recycle” has the same meaning as in section 16-303 of this title. 
e. “Reuse” means the use of carpeting in a manner that retains the original purpose and performance characteristics of the carpeting.
f. “Carpet recycling company” shall mean an individual, company or other entity that (i) refurbishes or otherwise processes carpeting for reuse or resale, or (ii) removes, separates, or otherwise extracts components or commodities from carpeting either by manual or mechanical separation or by changing the physical or chemical composition of such carpeting for the purpose of reusing or recycling such components or commodities. 
g. “Licensed carter” means the holder of a valid license issued pursuant to section 16-505 of this title.
h. “Source separation” has the same meaning as in section 16-303 of this title.
§ 16-491 Disposal ban. On and after January first, two thousand fifteen, no person shall dispose of covered carpeting within the city as solid waste.
§ 16-492 Source separation. On and after January first, two thousand fifteen, a responsible party shall ensure that all covered carpeting is separated and kept separate from all solid waste produced as a result of a conforming project.
§ 16-493 Collection. a. On and after January first, two thousand fifteen, a responsible party shall arrange for the collection and transportation for reuse or recycling of all covered carpeting pursuant to the terms of this chapter through a licensed carter or a carpet recycling company. 
b. No carpet recycling company may collect covered carpeting within the city unless it is licensed in accordance with section 16-505 of this chapter.
§ 16-494 Delivery. Any licensed carter that collects source separated covered carpeting shall deliver such carpeting to a carpet recycling company.
§ 16-495 List of carpet recycling companies. On and after December first, two thousand fourteen, the department shall maintain and regularly update a list of carpet recycling companies.  Such list shall include the name, address and contact information for each carpet recycling company, and shall be maintained on the department website.  Upon request, the department shall distribute a printed copy of such list by mail.
§ 16-496 Certificate of recycling. a. On and after January first, two thousand fifteen, within thirty days of collection of the covered carpeting by a licensed carter or carpet recycling company, a responsible party shall submit to the commissioner a certificate for each conforming project for which it is responsible which shall include:
1. the location of the conforming project;
2. the amount of carpeting, calculated either by weight or area, collected at the conforming project;
3. the name of the licensed carter or carpet recycling company that collected and was to deliver the covered carpeting;
4. the name of the carpet recycling company to which the covered carpeting was delivered, if known;
5. any other information required by department rules; and
6. a sworn affidavit by a qualified representative of the responsible party attesting that:
i. the responsible party adhered to the source separation and collection requirements of this chapter; and
ii. the information provided by the responsible party is accurate.
b. On and after January first, two thousand fifteen, a licensed carter or carpet recycling company that collects covered carpeting from within the city pursuant to this chapter shall submit to the commissioner a certificate for each conforming project from which it collects covered carpeting which shall include:
1. the location of the conforming project from which the covered carpeting was collected;
2. the name of the responsible party;
3. the amount of carpeting, calculated either by weight or area, collected at the conforming project;
4. the name of the carpet recycling company where the covered carpeting was delivered, if different than the entity that collected the carpeting;
5. any other information required by department rules; and
6. an affirmation by a qualified representative of the licensed carter or carpet recycling company averring that:
i. the licensed carter or carpet recycling company adhered to the collection and delivery requirements of this chapter; and
ii. the information provided by the licensed carter or carpet recycling company is an honest reporting.
§ 16-497 Carpet recycling company obligations. Any carpet recycling company receiving covered carpeting shall (1) recycle, reuse, or sell for reuse, or cause to be recycled, reused or sold for reuse all source separated covered carpeting received by such operators that have been separated as required by section 16-492 of this chapter; or (2) at a minimum, maintain the separation of such covered carpeting before their transfer to another location; and (3) not bring source separated covered carpeting for disposal, or cause such materials to be brought for disposal, to any solid waste disposal facility, whether or not such facility is operated by the department, in an amount that should have been detected through reasonable inspection efforts by such operators.
§ 16-498 Enforcement. a. Any notice of violation alleging a violation of any provision of this chapter shall be returnable to the environmental control board, which shall have the power to impose civil penalties as provided herein.
b. On and after January first, two thousand fifteen, any person or entity who violates the provisions of sections 16-491, 16-492 or 16-493 of this chapter shall be liable for a civil penalty of five thousand dollars for each conforming project for which such person or entity improperly disposes of covered carpeting, fails to source separate such covered carpeting, or fails to observe the collection requirements of this chapter. 
c. On and after January first, two thousand fifteen, any person or entity who violates the provisions of subdivision a of section 16-494 of this chapter shall be liable for a civil penalty of  five thousand dollars for each conforming project for which such person or entity fails to properly deliver covered carpeting pursuant to the requirements of this chapter.
d. On and after January first, two thousand fifteen, any person or entity who violates the provisions of subdivision b of section 16-494 of this chapter shall be liable for a civil penalty of  five hundred dollars for each conforming project for which such person or entity fails to properly mark, tag, segregate or otherwise identify covered carpeting as revised by such subdivision.
e. On and after January first, two thousand fifteen, any person or entity who fails to submit a certificate of recycling pursuant to section 16-496 of this chapter shall be liable for a civil penalty of ten thousand dollars for each conforming project for which the person or entity fails to submit a certificate.
f. On and after January first, two thousand fifteen, any person or entity who knowingly submits a certificate of recycling as required by section 16-496 of this chapter that contains a false or misleading statement as to a material fact or omits to state any material fact shall be liable for a civil penalty of five thousand dollars for each such statement or omission.
g. Any carpet recycling company which fails to comply with the provisions of section 16-497 shall be liable for a civil penalty of twenty thousand dollars for each such violation.
§2. This local law shall take effect immediately upon its enactment.     
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� See UPSTREAM POLICY INSTITUTE, INC. (UPSTREAM), Extended Producer Responsibility (EPR), available at http://upstreampolicy.org/solutions/product-stewardship-extended-producer-responsibility/.


� "Polluter pays" in environmental law refers to "the principle that if pollution occurs, the person or organization that causes pollution should pay for the consequences of the pollution and for avoiding it in future." See Polluter Pays Principle Law and Legal Definition, available at https://definitions.uslegal.com/p/polluter-pays-principle/.


� See Thomas Lindhqvist & Karl Lidgren, Models for Extended Producer Responsibility (October 1990).


� See Lacey Evans, State Officials in California Propose Push Toward EPR, September 14, 2016, RESOURCE RECYCLING, available at https://resource-recycling.com/plastics/2016/09/14/state-officials-in-california-propose-push-toward-epr/.


� See id.


� See Thomas Lindhqvist, Towards an [EPR]-Analysis of Experiences and Proposals, (April 1992).


� See UPSTREAM POLICY INSTITUTE, INC. (UPSTREAM), Extended Producer Responsibility (EPR), available at http://upstreampolicy.org/solutions/product-stewardship-extended-producer-responsibility.


� See ECOCYCLE, Zero Waste: What is Producer Responsibility, available at


http://www.ecocycle.org/zerowaste/overview/producer-responsibility.


� See Env. Con. L. §§ 27-1001-1019.  


� See NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, New York’s Bottle Bill, available at http://www.dec.ny.gov/chemical/8500.html.


� See id. . 


� See PRODUCT STEWARDSHIP INSTITUTE, Electronics, available at http://www.productstewardship.us/page/Electronics.


� See ELECTRONICS TAKE BACK COALITION, Ten Lessons Learned from State E-Waste Laws, 


available at http://www.electronicstakeback.com/wp-content/uploads/Lessons-Learned-from-State-E-waste-laws.pdf. 


� See PRODUCT STEWARDSHIP INSTITUTE, Map of State EPR Laws, (updated December 2016), available at http://www.productstewardship.us/?State_EPR_Laws_Map


� See CALIFORNIA DEPARTMENT OF RESOURCES RECYCLING AND RECOVERY (CalRecycle), Extended Producer Responsibility (EPR) and Stewardship Frequently Asked Questions, available at http://www.calrecycle.ca.gov/EPR/FAQs.htm


� See NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, Electronic Waste Recycling, available at http://www.dec.ny.gov/chemical/65583.html


� See NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, New State Law Will Require Recycling of Mercury Thermostats, (December 20, 2013), available at


http://www.dec.ny.gov/press/95004.html. Also see NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION, Managing Mercury Thermostats, available at


http://www.dec.ny.gov/chemical/92655.html


� See NEW YORK PRODUCT STEWARDSHIP COUNCIL and PRODUCT STEWARDSHIP INSTITUTE, Letter RE: Support for A.6199C (same as S4926-C): Relates to establishing the paint stewardship program, (December 28, 2016), available at


http://nywea.org/gac/PaintStewardProg1216.pdf


� See Assembly Bill A5792 (2015-2016 Legislative Session), https://www.nysenate.gov/legislation/bills/2015/a5792. 


� See id.


� See PRODUCT STEWARDSHIP INSTITUTE, Case Studies of Cost Savings Following Enactment of Extended Producer Responsibility Laws, (October 14, 2009), p. 2, available at http://c.ymcdn.com/sites/www.productstewardship.us/resource/resmgr/imported/ps_financial_benefits_case_studies.pdf


� See id.


� See Minnesota Electronics Recycling Act, §§ 115A.1310 to 115A.1330, available at https://www.revisor.mn.gov/statutes/?id=115A&view=chapter#stat.115A.13


�See PRODUCT STEWARDSHIP INSTITUTE, Case Studies of Cost Savings Following Enactment of Extended Producer Responsibility Laws, (October 14, 2009), p. 1, http://c.ymcdn.com/sites/www.productstewardship.us/resource/resmgr/imported/ps_financial_benefits_case_studies.pdf


� See Julie Scelfo, Don’t Sweep It Under the Rug (March 18, 2009), N.Y. TIMES, available athttp://www.nytimes.com/2009/03/19/garden/19greenhome.html


� See id.


� See CALIFORNIA DEPARTMENT OF RESOURCES RECYCLING AND RECOVERY (CalRecycle), Carpet Stewardship Law, available at http://www.calrecycle.ca.gov/Carpet/Law.htm#Law.


� See CARPET AMERICA RECOVERY EFFORT (CARE), https://carpetrecovery.org/about/about-care/


� See CARPET AMERICA RECOVERY EFFORT (CARE), CARE 2015 Annual Report, p. 8, available at https://carpetrecovery.org/wp-content/uploads/2014/04/CARE-2015-Annual-Report-FINAL-9-2-16-1.pdf


� See id.


� Information about the law is available at https://carpetrecovery.org/california-ab-2398/.


� See https://carpetrecovery.org/california.


� See California AB 2398 Carpet Stewardship Program, (updated August 16, 2011), p. 6, CARE, available at


https://carpetrecovery.org/wp-content/uploads/2014/04/AB2398_FAQ_California.pdf.


� See id.


� See Michael Hilton, Carpet Fibers, available at http://www.carpetbuyershandbook.com/carpet-basics/construction-fibers/pile-fibers.php. Also see Julie Scelfo, Don’t Sweep It Under the Rug, March18, 2009, N.Y. TIMES, available at


http://www.nytimes.com/2009/03/19/garden/19greenhome.html


� Though some carpets are made of natural fibers like wool and cotton, 99% of US carpeting is made from synthetic fibers like nylon, polypropylene, acrylic and polyester, which are petroleum-based and thus its market value is dependent on the rise and fall of crude oil prices. See Michael Hilton, Carpet Fibers, available at


http://www.carpetbuyershandbook.com/carpet-basics/construction-fibers/pile-fibers.php


� See CARPET AMERICA RECOVERY EFFORT (CARE), CARE 2015 Annual Report, p. 5, available at https://carpetrecovery.org/wp-content/uploads/2014/04/CARE-2015-Annual-Report-FINAL-9-2-16-1.pdf


� See CARPETCYCLE, CarpetCycle: The Next Step Toward a Greener Tomorrow, available at http://www.carpetcycle.com/


� See http://www.carpetbuyershandbook.com/buying-carpet/important-buying-info/carpet-tile.php.


� Telephone conversation with Sean Ragiel, Jan. 25, 2017; telephone conversation with Eric Nelson, Vice-President of Interface, Jan. 27, 2017.  


� The legislation references penalties and requirements commencing in 2014 and 2015.   
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