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INTRODUCTION
On October 6, 2023, the Committee on Education, chaired by Council Member Rita Joseph, together with the Committee on General Welfare, chaired by Council Member Diana Ayala, and the Committee on Criminal Justice, chaired by Council Member Carlina Rivera, will hold an oversight hearing on Educational Programming in Detention Facilities. The Committee on Education will also hear Introduction No. 542, sponsored by Council Member Narcisse, a local law in relation to requiring the Department of Education, the Administration for Children's Services, and the Department of Correction to report on educational programming for juvenile delinquents, juvenile offenders, and adolescent offenders. The Committees expect to receive testimony from the Department of Education (DOE), the Administration for Children’s Services (ACS), the Department of Correction (DOC), students, parents, advocates, and other key stakeholders.
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BACKGROUND
Importance of Education in Detention Centers
Quality education programs in detention facilities play an important role in shaping the futures of incarcerated students and society at-large. This evidence-based approach benefits both incarcerated students as well as contributes to the safety of the facility, reduces recidivism,[footnoteRef:2] and enhances students’ chances of leading productive lives upon release.[footnoteRef:3] Providing education and related services and supports within juvenile detention facilities not only upholds the human right to education,[footnoteRef:4] it also offers incarcerated students an opportunity for personal growth and skill development.[footnoteRef:5] This, in turn, empowers incarcerated students to break the cycle of crime, enhance their employment prospects, and become a contributing member of their communities upon release.[footnoteRef:6] [2:  Tomita, M. and Ungureanu, R., The role of education in the social reintegration of young offenders and the influence of COVID19 pandemic period, JOURNAL OF EDUCATIONAL SCIENCES (2021), 44(2), pp. 72-92, accessible at https://files.eric.ed.gov/fulltext/EJ1338111.pdf. ]  [3:  Schaefer, S. and Erickson, G., The Impact of Juvenile Correctional Confinement on the Transition to Adulthood, NATIONAL CRIMINAL JUSTICE REFERENCE SERVICE (2016), accessible at https://www.ojp.gov/pdffiles1/nij/grants/249925.pdf. ]  [4:  UN General Assembly, “Universal Declaration of Human Rights” United Nations (1948), 217 (XXVI)A, Paris, accessible at https://www.un.org/en/about-us/universal-declaration-of-human-rights. ]  [5:  Supra notes 1 & 2.]  [6:  Id.] 

Federal Laws Regarding Education Services for Detained, Placed, and Incarcerated Youth
Primarily two federal laws relate to education services for detained, placed, and incarcerated students: the Every Student Succeeds Act (ESSA) and the Juvenile Justice and Delinquency and Prevention Act (JJDPA). Both ESSA and JJDPA provide federal grants to state and local juvenile justice programs.
ESSA was passed in 2015 and reauthorized the Elementary and Secondary Education Act (ESEA).[footnoteRef:7] Title I, Part D of ESSA provides federal funding to state educational agencies to implement or improve educational programs for “neglected, delinquent, or ‘at-risk’ children and youth.”[footnoteRef:8] In order to receive this funding, local correction facilities and local education agencies (LEA) must ensure the coordination between school districts and placement facilities to support juveniles academically as they enter and exit placement facilities.[footnoteRef:9] Local correction facilities are required to: [7:  U.S. Department of Education, “Every Student Succeeds Act (ESSA),” accessible at https://www.ed.gov/essa?src=rn.  ]  [8:  20 U.S.C. §§ 6421-6472.  ]  [9: The National Technical Assistance Center for The Education of Neglected or Delinquent Children & Youth, “What is Title I, Part D,” accessible at https://neglected-delinquent.ed.gov/what-title-i-part-d/what-title-i-part-d.  ] 

· Where feasible, coordinate with the student's previous school, particularly as it relates to students with disabilities;
· Notify the LEA if a student is identified as in need of special education services while in the correctional facility;
· Where feasible, assist in the transition back to school, including coordination of services for the family, counseling, assistance in accessing drug and alcohol abuse prevention programs, tutoring, and family counseling;
· Provide support programs to encourage those who have dropped out of school to reenter and attain a high school diploma; 
· Staff the facility with teachers and other qualified staff who are trained to work with children and youth with disabilities;
· Ensure that educational programming helps students meet State academic standards;
· Where possible, use technology to help facilitate educational programming between the correctional facility and the community school;
· Where feasible, engage parents in efforts to improve their children’s educational success and prevent future delinquent behavior; 
· Coordinate Title I, Part D funding with other local, State and Federal funding to provide services to children and youth, including those made available under the Workforce Innovation and Opportunity Act and career and technical education funding;
· Coordinate Title I, Part D programs with activities funded under JJDPA;
· If appropriate, collaborate with local businesses to develop training and mentorship programs for children and youth;
· Facilitate the student’s entry and exit from the correctional facility by sharing relevant and appropriate academic records and plans with the LEA; and
· Continue coordination after discharge with the LEA to minimize disruption to the student’s achievement.[footnoteRef:10] [10:  20 U.S.C. § 6455.] 


New York State currently receives Title I, Part D funding and therefore must comply with these provisions.[footnoteRef:11]  [11:  New York State Education Department, “Title I, Part D - Neglected & Delinquent Education,” accessible at www.nysed.gov/essa/title-i-part-d-neglected-and-delinquent-education. ] 

	JJDPA was most recently reauthorized in 2018 and added specific requirements regarding the transition from juvenile justice facilities to schools.[footnoteRef:12] In order to receive grants, states must assure that the state agency receiving funds under JJDPA collaborates with the state educational agency receiving assistance under Title I, Part A of ESEA to develop and implement a plan to ensure that, in order to support educational progress: [12:  Act 4 Juvenile Justice, “Juvenile Justice and Delinquency Prevention Act (JJDPA) Fact Sheet Series Educational Reentry” (April 2019), accessible at https://www.act4jj.org/sites/default/files/resource-files/2019%20JJDPA%20Fact%20Sheet%20Educational%20Reentry%20JLC%20ELC.pdf. ] 

· Student records are transferred in a timely manner from the educational program in the correction facility to the student’s subsequent school;
· Credits are transferred; and
· Adjudicated juveniles receive full or partial credit toward high school graduation for coursework completed before and during the student’s time in custody, regardless of the LEA or entity from which the credits were earned.[footnoteRef:13] [13:  34 U.S.C. § 11133(a)(32). ] 


New York State receives funding under JJDPA and therefore must comply with these provisions.[footnoteRef:14] [14:  Office of Juvenile Justice and Delinquency Prevention, “New York,” accessible at https://ojjdp.ojp.gov/states/new-york#sncxcl. ] 

Absent a specific exemption, detained, placed, and incarcerated students with special education needs are also protected by the Individuals with Disabilities Education Act,[footnoteRef:15] which requires that states receiving funding for students with disabilities provide these students with a free appropriate public education in the least restrictive environment.[footnoteRef:16] Schools must also identify and evaluate students with disabilities and develop an individualized education plan for students who are identified as having a disability.[footnoteRef:17]  [15:  U.S. Department of Education, Office of Special Education and Rehabilitative Services, “Dear Colleague Letter on the Individuals with Disabilities Education Act for Students with Disabilities in Correctional Facilities” (Dec. 5 2014), accessible at https://www2.ed.gov/policy/gen/guid/correctional-education/idea-letter.pdf. ]  [16:  20 U.S.C. §§ 1400 –1482.]  [17:  Id.] 

In a 2014 Dear Colleagues letter, the U.S. Department of Justice and the U.S. Department of Education made clear that “Federal civil rights laws, regulations, and guidance that prohibit race, color, national origin, sex, religion, and disability discrimination against students in traditional public schools also apply to educational services and supports offered or provided to youth in juvenile justice residential facilities.”[footnoteRef:18] Thus, the following civil rights laws protect such students from discrimination: [18:  U.S. Department of Education, Office for Civil Rights and the U.S. Department of Justice, Civil Rights Division, “Dear Colleague Letter on the Civil Rights of Students in Juvenile Justice Residential Facilities” (Dec. 8, 2014), accessible at https://www2.ed.gov/policy/gen/guid/correctional-education/cr-letter.pdf.] 

· Title VI of the Civil Rights Act of 1964 (Title VI) (prohibiting discrimination based on race, color, or national origin by recipients of Federal financial assistance);[footnoteRef:19] [19:  42 U.S.C. §§ 2000d – 2000d-7.] 

· Title IX of the Education Amendments of 1972 (Title IX) (prohibiting discrimination based on sex and blindness by recipients of Federal financial assistance);[footnoteRef:20] and [20:  20 U.S.C. §§ 1681 – 1689.] 

· Section 504 of the Rehabilitation Act of 1973 (Section 504) and Title II of the Americans with Disabilities Act of 1990 (Title II) (both prohibiting discrimination based on disability, the former by recipients of Federal financial assistance, the latter by public entities, regardless of whether they receive Federal funds).[footnoteRef:21] [21:  29 U.S.C. § 794; 42 U.S.C. §§ 12131 – 12134. ] 


[bookmark: _Toc69722644]New York State and New York City Laws Regarding Detained, Placed, and Incarcerated Youth
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New York State Education Law grants educational services to incarcerated individuals under the age of 21 who do not have a high school diploma.[footnoteRef:22] Additionally, it is the responsibility of the school district in which a youth facility is located to provide such educational services.[footnoteRef:23] The district may seek aid from the State in educating incarcerated students, and moreover, New York State Education Department (NYSED) interprets this provision of state education law to mean that any incarcerated student who has a high school equivalency diploma is still entitled to a free and public education to obtain a high school diploma.[footnoteRef:24]  [22:  New York State Ed Law § 3202(7)(a).]  [23:  Id.]  [24:  NYSED, “Incarcerated Youth Placements,” accessible at http://www.oms.nysed.gov/stac/schoolage/schoolage_placement_summary/incarcerated_youth/home.html#:~:text=Under%20Section%203202.7%20of%20the,eligible%20to%20receive%20educational%20services.&text=This%20district%20can%20apply%20to,aid%20in%20educating%20these%20students. ] 

Pursuant to state law, NYSED has promulgated regulations that outline the specific instructional program components that school districts must follow when providing education to incarcerated students.[footnoteRef:25] NYSED requires that instructional time: [25:  8 CRR-NY 118.4.] 

· Be made available on the same days the school district is in session;
· Need not be required in July and August;
· Be no less than 3 hours per day, for a minimum of 15 hours per week;
· Shall include no less than 10 hours of instructional time each week in reading, mathematics and oral and written communication instruction;
· Be provided by a certified or licensed teacher;
· Be provided through small group or individual instruction;
· Be individually paced;
· Be designed to increase a student's level of achievement in the areas of reading, mathematics, and written and oral communication; and
· Prepares a student to pass the high school equivalency diploma examination; 
· Provides tutorial support to a student who is expected to return to a school district or Boards of Cooperative Educational Services program of instruction upon release from incarceration; or
· Provides employment preparation education, which builds upon the student's interests, aptitudes, and skills.[footnoteRef:26] [26:  Id.] 



New York City
[bookmark: _Toc69722646]DOE Chancellor's Regulation A-210 requires individuals younger than 18 years old, who have not obtained a high school diploma or high school equivalency, to attend school full time (those aged 18-21 may attend school full time but are not required to by the Regulation).[footnoteRef:27] The only exception to this requirement is minors who completed high school and students aged 16 to 17 who have a full-time employment certificate.[footnoteRef:28] Detained, placed, or incarcerated youth under the age of 18 are not exempt from this requirement.  [27: DOE, Regulation of the Chancellor A-210, “Standards for Attendance Programs” (Sept. 28, 2017), accessible at https://www.schools.nyc.gov/docs/default-source/default-document-library/a-210-english. ]  [28:  Id.] 

Raise the Age
[bookmark: _Toc69722647]In April 2017, New York State adopted legislation that raised the age of criminal accountability to 18 years old, amending State laws that automatically processed 16- and 17-year-olds as adults in the criminal justice system.[footnoteRef:29] As a result, the City was required to move all 16- and 17-year-olds who were housed on Rikers Island into the City’s juvenile detention centers.[footnoteRef:30] This process started with 16-year-olds in October 2018 and then a year later with 17-year-olds.[footnoteRef:31] The transition process was completed at the end of 2019,[footnoteRef:32] resulting in ACS obtaining custody of 16- and 17-years-olds. ACS is responsible for providing and coordinating structured programming to these individuals, and seeks to provide 5.5 hours of educational programming each weekday and 3 hours of structured programming, 7 days per week.[footnoteRef:33]  [29:  New York City Mayor’s Office of Criminal Justice, Raise the Age in New York City Report (Oct. 2019), p. 4, accessible at http://criminaljustice.cityofnewyork.us/wp-content/uploads/2019/11/Raise-the-Age-in-New-York-City__.pdf. ]  [30:  Id.]  [31:  Id.]  [32:  Steve J. Martin et. al, Tenth Report of the Nunez Independent Monitor (Oct. 2020), p. 222, accessible at https://www1.nyc.gov/assets/doc/downloads/pdf/10thMonitorsReport102320AsFiled.pdf.]  [33:  Id. at 229.] 

Juvenile Justice within ACS Division of Youth and Family Justice 
The New York State Family Court Act gives Family Courts exclusive original jurisdiction to hear juvenile delinquency cases.[footnoteRef:34] A “juvenile delinquent” is a youth who is over 7 but less than 18 years of age, who commits an act that would be a crime if they were an adult.[footnoteRef:35] During the pendency of juvenile delinquency cases, juveniles are either supervised by the New York City Department of Probation (DOP) or detained in facilities overseen by the Division of Youth and Family Justice (DYFJ).[footnoteRef:36] Adjudicated youth who receive a disposition of placement in a secure setting are placed in facilities overseen by the New York State Office of Children and Family Services (OCFS).[footnoteRef:37]  [34:  N.Y. Fam. Ct. Act §115(a)(vi).]  [35:  N.Y. Fam. Ct. Act §301.2(1). ]  [36:  DOP plays a significant role in New York City’s juvenile justice system. After the initial arrest, DOP interviews the youth and other stakeholders to determine whether the case should be dismissed, adjusted (diverted from court) or referred to the Law Department for prosecution in the Family Court. See Supra note 28 at p. 6.]  [37:  N.Y. Fam. Ct. Act §353.3. ] 

The DYFJ is the primary entity responsible for coordinating the City’s youth detention services and overseeing youth remanded to the City’s juvenile justice system. The DYFJ provides a wide range of services and programs for youth at every stage of the juvenile justice process, with the goals of building stronger communities; preventing juveniles from entering the juvenile justice system; providing services to youth in custodial care; and helping juveniles develop the tools to prosper once they leave the system.[footnoteRef:38] Juveniles over 7, but under 18 years of age who are detained in DYFJ facilities include alleged juvenile delinquents and offenders whose cases are pending before the courts, and those whose cases have been adjudicated and are awaiting transfer to New York City or New York State placement facilities.[footnoteRef:39] The total number of admissions to New York City detention facilities in Fiscal Year 2023 was 1,775, an increase from the prior year (1,442).[footnoteRef:40] Notably, from Fiscal Year 2022 to Fiscal Year 2023, there were significant increases in the average daily population in detention (from 170 to 233 youth).[footnoteRef:41] The average length of stay was about the same in that time (from 38 to 39 days).[footnoteRef:42] The weapon recovery rate increased from 0.33 in Fiscal 2022 to 0.46 in Fiscal 2023 and the illegal substance and medication recovery rate rose from 0.25 to 0.36, ACS says due to improved investigation and search.[footnoteRef:43] Lastly, the recidivism rate is 41% percent for Fiscal Year 2023, which is a 1% decrease from Fiscal Year 2022, and a significant trend downward since Fiscal Year 2019 (58.7%), 2020 (58%), and 2021 (49%).[footnoteRef:44] The DYFJ manages 2 full-service secure detention facilities: Horizon Juvenile Center (“Horizon”), located in the Mott Haven section of the Bronx, and Crossroads Juvenile Center (“Crossroads”), located in Brownsville, Brooklyn.[footnoteRef:45] The DYFJ also contracts with non-profit providers for non-secure facilities,[footnoteRef:46] limited-secure placement,[footnoteRef:47] and aftercare programs.[footnoteRef:48] [38:  ACS, “Mission and Organization: ACS Divisions,” accessible at https://www1.nyc.gov/site/acs/about/acs-divisions.page#14.]  [39:  See N.Y. Exec. Law §502(3).]  [40:  Mayor’s Office of Operations, “Fiscal 2023 Mayor’s Management Report” (Sept. 2023), p. 242, accessible at https://www.nyc.gov/assets/operations/downloads/pdf/mmr2023/2023_mmr.pdf. ]  [41:  Id.]  [42:  Id.]  [43:  Id.]  [44:  Id.at 243. ]  [45:  ACS, “Juvenile Justice, Secure Detention,” accessible at http://www1.nyc.gov/site/acs/justice/secure-detention.page.]  [46:  ACS, “Juvenile Justice, Non-Secure Detention,” accessible at https://www1.nyc.gov/site/acs/justice/non-secure-detention.page. ]  [47:  ACS, “Juvenile Justice, Limited Secure Detention,” accessible at https://www1.nyc.gov/site/acs/justice/limited-secure-placement.page. ]  [48:  ACS, “Juvenile Justice, Placement Process,” accessible at https://www.nyc.gov/site/acs/justice/placement-process.page. ] 
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DEPARTMENT OF EDUCATION PROGRAMMING IN DETENTION CENTERS
	District 79 provides alternative educational services to students, including students who are arrested, detained or incarcerated.[footnoteRef:49] District 79 serves over 50,000 students aged 6 weeks old to 96 years old annually.[footnoteRef:50] According to DOE, District 79 helps students to: [49:  DOE, “District 79,” accessed Sept. 28, 2023 at https://infohub.nyced.org/in-our-schools/programs/district-79.]  [50:  “District 79,” accessible at https://www.d79.nyc/. ] 

· Stay on track to earn a high school or high school equivalency diploma;
· Build the skills to succeed in post-secondary opportunities; and
· Gain the social-emotional skills necessary to become confident and productive members of society.[footnoteRef:51] [51:  Supra note 48.] 
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Services in DOC Facilities
Students who are 18 years old or older on Rikers Island can attend East River Academy, a New York City alternative school operated by District 79.[footnoteRef:52] DOE Education services are provided at 4 facilities on Rikers Island: Robert N. Davoren Complex (RNDC), Rose M. Singer Center (RMSC), Anna M. Kross Center (AMKC) and George R. Vierno Center (GRVC).[footnoteRef:53] [52:  “About East River Academy,” accessed Sept. 28, 2023 at https://sites.google.com/d-79.com/east-river-academy-home/home. ]  [53:  BOC, DOC presentation to the Board of Correction (Jul. 18, 2023), accessible at https://www.nyc.gov/site/boc/meetings/july-18-2023.page.   ] 

Individuals are entitled to educational services if they:
· Are under 21 as of September 1st of that school year (or under 22 if the student gets special education services);
· Do not have a high school diploma or High School Equivalency (HSE) diploma; and
· Have been in jail, or expect to be in jail, for 10 or more days. 
Students who are 18 years old or older and are entitled to educational services must “opt in” to get those services by completing a “Request for Educational Services” form provided at intake and available in housing areas, the law library, and other program areas.[footnoteRef:54] In the 2021-22 school year, the most recent school year for which there is complete data, 217 people in custody ages 18-21 enrolled in East River Academy, representing approximately 20 percent of the total number of young people in custody.[footnoteRef:55] The average daily attendance at East River Academy in the 2022-2023 school year was 49, up from the pandemic low of 11 in the 2020-2021 school year but not quite up to the pre-pandemic 77 in the 2018-2019 school year.[footnoteRef:56] [54:  Id.]  [55:  DOE District 79, “Rikers Island Education Report: Educational Programming for Adolescents and Young Adults at Rikers Island – Local Law 168 of 2017” (Dec. 1, 2022), accessible at https://saintrafileprod01.blob.core.windows.net/prd-intra/docs/default-source/reports/local-law-168-d79---4-13-23.pdf ]  [56:  Mayor’s Office of Operations, “Fiscal 2023 Mayor’s Management Report, Department of Corrections” (Sept. 2023), p. 86, accessible at https://www.nyc.gov/assets/operations/downloads/pdf/mmr2023/doc.pdf.  ] 

The academic programming at East River Academy is designed to support students with achieving a high school diploma or a high school equivalency diploma.[footnoteRef:57] East River Academy has a trimester grading system, so students receive credits based on their coursework during a trimester.[footnoteRef:58] If a student leaves East River Academy before the end of the trimester, they are supposed to be placed into classes that they were enrolled in at East River Academy at their transfer school.[footnoteRef:59] Each student at East River Academy should be assigned a transition specialist to prepare a plan for their return to the community and provide support for 6 months after release.[footnoteRef:60]  [57:  Id.]  [58:  Id.]  [59:  Advocates for Children, “Court-Involved Students” (Apr. 2023), p. 10, accessible at https://www.advocatesforchildren.org/sites/default/files/library/court_involved_youth_guide.pdf?pt=1.]  [60:  Id.] 


[bookmark: _Toc69722650]Services in DYFJ and some ACS Detention Facilities
Middle school and high school students in DYFJ detention and some juvenile placement facilities operated by ACS attend Passages Academy, a full-time educational program, consisting of schools on multiple sites that is operated by District 79.[footnoteRef:61] Students attending Passages Academy must be given grade-level work and be able to take citywide exams for promotion.[footnoteRef:62] High school students enrolled in Passages Academy are required to take State Regents exams.[footnoteRef:63] [61:  Passages Academy, “About Us,” accessible at http://passagesacademy.org/?p=5972.]  [62:  Supra note 58 at 7.]  [63:  Id.] 

[bookmark: _Toc69722651]Like East River Academy, Passages Academy operates on a trimester grading system, and if a student leaves Passages Academy before the end of the trimester, they should be placed into classes that they were enrolled in at Passages Academy at their transfer school. [footnoteRef:64] [64:  Id.] 

Services in OCFS and some ACS Detention Facilities
	Middle school students and high school students in OCFS and some ACS juvenile facilities do not attend school at Passages Academy as they are temporarily “discharged” from the DOE.[footnoteRef:65] These students receive educational services at their placement facility, not DOE, so their earned credits are not automatically transferred to their DOE transcript.[footnoteRef:66] DOE school principals review credits granted by these facilities and decide what credit should be transferred.[footnoteRef:67] Notably, students in these facilities must be able to take any promotional tests and Regents exams, and such results are required to be transferred to the student’s DOE transcript. [footnoteRef:68] [65:  Id. at 8.]  [66:  Id.]  [67:  Id.]  [68:  Id.] 

ISSUES & CONCERNS
Continued access to educational programming is critical to the academic success of incarcerated students while detained, as many experience an interruption in learning due to placement. However, there are growing concerns over whether incarcerated students have access to educational programming on a consistent basis. What follows are some specific issues and concerns around student access to educational programming in detention facilities.

Lack of Escorts to Transport Students to East River Academy
	
According to published reports, individuals cannot participate in school, or arrive late, due to a dearth of escorts.[footnoteRef:69] According to testimony received at an April 21, 2021 oversight hearing before the Committees on Education, General Welfare and Criminal Justice on Educational Programming in Jails and Juvenile Detention, student transportation is an issue.[footnoteRef:70] The Neighborhood Defender Service of Harlem explained in testimony that it is unclear if DOC is transporting students to in-person school on a daily basis.[footnoteRef:71] Even when educational programming is held within the same building that students are housed, there are reported issues in transporting students to class. The Legal Aid Society testified that as a result of a lack of required escorts, students are reported to arrive to school late or not at all.[footnoteRef:72] Advocates for Children and Brooklyn Defenders Services testified that at Riker’s Island, DOC has reportedly failed to bring young people to educational programs on Riker’s Island.[footnoteRef:73] For students in restrictive housing units, Legal Aid Society testimony shows that due to escort problems students received an average of only 1.5 hours of education per day. [footnoteRef:74] [69:  Liz Rosenberg, “Rikers lockdowns and other restrictions stifle attendance at its East River Academy,” Chalkbeat NY (Dec. 21, 2022), accessible at https://ny.chalkbeat.org/2022/12/21/23520921/rikers-lockdowns-east-river-academy-chronic-absenteeism.  ]  [70:  See Hearing Testimony, “Oversight Educational Programming in Jails and Juvenile Detention” Hearing of the New York City Council Committees on Education, General Welfare and Criminal Justice  (April 21, 2021), p. 57, accessible at https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4891111&GUID=FE82DE67-5627-4F30-B826-C4FA13B7B7F4&Options=&Search. ]  [71:  Id. ]  [72:  Id. ]  [73:  Id. ]  [74:  Id. ] 


At the July 18, 2023 BOC meeting, DOC announced that they established an education house at AMKC where individuals who express an interest in educational services live together and DOE instructors come to the housing unit, eliminating the need for escorts.[footnoteRef:75] The capacity of this housing unit and the number of incarcerated students who have requested placement are not known to the Committees.  [75:  Supra note 52.] 


Lock-Ins

[bookmark: _Toc69722654]In October 2022, the BOC released a report detailing DOC’s increasing use of  emergency lock-ins, particularly at the Robert N. Davoren Center (RNDC) where the majority of young adults ages 18 through 21 in DOC custody are housed.[footnoteRef:76] Lock-ins are used to reduce violence but they impede the provision of mandatory services, including education. The report found that RNDC declared 64 emergency lock-ins in September 2022, 34 of which occurred between 7:00 a.m. and 3:00 p.m. when educational services are provided.[footnoteRef:77] According to DOC’s annual report on emergency lock-ins, educational services were cancelled 33 times and delayed 49 times because of an emergency lock-in during 2022.[footnoteRef:78] In the first half of 2023, educational services were cancelled 6 times and delayed 24 times due to emergency lock-ins.[footnoteRef:79] [76:  BOC, “Recent Trends in Lockdowns in New York City Department of Correction Facilities” (October 24, 2022), accessible at https://www.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/Report-on-Recent-Trends-in-Lockdowns-October-2022.pdf.]  [77:  Id.]  [78:  DOC, “Quarterly Emergency Lock-In Report CY2022 Annual (January 1st – December 31st, 2022),” accessible at https://www.nyc.gov/assets/doc/downloads/pdf/Annual_2022_Emergency_Lock-in_Report.pdf.]  [79:  DOC, “Quarterly Emergency Lock-In Report FY23 Quarter 3 (January 1st – March 31st)” and “Quarterly Emergency Lock-In Report FY23 Quarter 4 (April 1st – June 30th)” accessible at https://www.nyc.gov/site/doc/about/emergency_lock-in_Reports.page.] 


Repurposing Classrooms as Cells
Another issue impacting access of detained youth to educational programming has recently emerged. According to a June 2023 Gothamist report, the City’s juvenile detention centers are using classrooms as jail cells nearly every day as staff struggle to curtail an increase in violence.[footnoteRef:80] Nine current and former staffers, educators and former detainees who spoke to Gothamist all confirmed that fights between detainees have become so common that employees have no choice but to lock the kids in classrooms with a staffer.[footnoteRef:81] An employee at one of the detention centers described kids being confined to classrooms as a security measure every day “from 5 a.m. until 11 p.m. with at most a sheet and a box of cards if they are lucky enough.”[footnoteRef:82] [80:  Bahar Ostadan, “Classrooms serve as cells at NYC’s troubled juvenile detention centers,” Gothamist (Jun. 14, 2023), accessible at https://gothamist.com/news/classrooms-serve-as-cells-at-nycs-troubled-juvenile-detention-centers.]  [81:  Id.]  [82:  Id.] 

The repurposing of classrooms to maintain security was confirmed by an ACS spokesperson, but ACS did not respond to questions about when the agency started using classrooms to detain kids.[footnoteRef:83] However, an educator at one juvenile facility said the practice began this past school year.[footnoteRef:84] Some current and former staffers at the detention facilities said conditions inside have become more dangerous and unruly since New York passed the “Raise the Age'' law in 2017, which banned the practice of sending youths under the age of 18 to adult jails, resulting in 16- and 17-year-olds charged with serious crimes being detained at the ACS facilities for years while awaiting sentencing alongside much younger kids.[footnoteRef:85] According to a former staffer, “[e]verything pretty much went south when that took place because [ACS] doesn’t really know how to handle these kids.”[footnoteRef:86] Additionally, several ex-employees blamed gang affiliations, low staff pay and a lack of structure for the violence on the inside.[footnoteRef:87] A 2022 report by a federal monitor overseeing conditions for adolescent offenders at one facility, the Horizon Juvenile Center, found that ACS staff “appear ill-equipped or reluctant to manage disruptive and violent youth.”[footnoteRef:88] [83:  Id.]  [84:  Id.]  [85:  Bahar Ostadan, “Drugs, cash and razor blades flow into NYC juvenile centers through staff smuggling network,” Gothamist (March 16, 2023), accessible at https://gothamist.com/news/drugs-cash-and-razor-blades-flow-into-nyc-juvenile-centers-through-staff-smuggling-network. ]  [86:  Id.]  [87:  Id.]  [88:  Steve Martin, J.D., Monitor, “Monitor’s Third Report on the Conditions of Confinement for 16- and 17-Year-Old Adolescent Offenders at the Horizon Juvenile Center,” Third Reporting Period: January 1 – June 30, 2022, accessible at https://tillidgroup.com/wp-content/uploads/2023/02/HOJC-Third-Report-with-Appendix-Final.pdf. 
] 

CONCLUSION
At this hearing, the Committees are interested in understanding the landscape of education programming at detention facilities serving students ages 21 and younger. The Committees will seek clarity around prescribed curriculum and instruction, as well as identify any challenges to meeting the Chancellor’s mandate. The Committees are also interested in information related to the academic success of students housed in detention facilities, and what metrics DOE uses to determine efficacy and success for this student population. More specifically, the Committees will seek information related to recent reports of classrooms in the City’s detention centers being repurposed as jail cells, and students failing to attend class. Finally, the Committees will seek information related to the provision of special education services and socio-emotional and mental health supports to incarcerated students with disabilities. This hearing will provide an opportunity to examine these issues and efforts made by the DOE, DOC and ACS to meet the needs of students housed in the City’s detention facilities. 
[bookmark: _Toc69722658]BILL ANALYSIS
Int. No. 542 - A Local Law to amend the administrative code of the city of New York, in relation to requiring the department of education, the administration for children's services and the department of correction to report on educational programming for juvenile delinquents, juvenile offenders and adolescent offenders
This bill would require DOE, ACS, and DOC to issue annual reports on educational programming for juvenile delinquents, juvenile offenders and adolescent offenders, and to post such reports on their respective websites. Required reporting would include statistics on educational programming enrollment, available services, rates of violence for juvenile and adolescent delinquents and offenders, and other related indicators. This bill would take effect immediately.
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Proposed Int. No. 857-A

By Council Members Joseph, Hudson, Abreu, Ossé, Schulman, Williams, Cabán, Krishnan, Avilés, Ayala, Brooks-Powers, Louis, Sanchez, Riley, Menin, Restler, Barron, Nurse, Richardson Jordan, De La Rosa and Brewer

..Title
A Local Law to amend the administrative code of the city of New York, in relation to expanding disaggregated data in department of education reporting, including metrics on students in foster care and students in temporary housing
..Body

Be it enacted by the Council as follows:
Section 1. Subdivision a of section 21-955 of the administrative code of the city of New York, as amended by local law number 21 for the year 2020, is amended by adding a new definition of “student in foster care” in alphabetical order to read as follows:
Student in foster care. The term “student in foster care” means a student placed in 24-hour substitute care away from their birth or adoptive parents and for whom the child welfare agency has placement and care responsibility, as set forth in chancellor’s regulation A-101, at any point and for any length of time during the school year. 
§ 2. Subdivision b of section 21-955 of the administrative code of the city of New York, as added by local law number 27 for the year 2015, opening paragraph as amended by local law number 21 for the year 2020, paragraph 8 as amended by local law number 89 for the year 2018, paragraph 12 as amended by local law number 16 for the year 2020, subparagraphs (a) through (h) of paragraph 13 as amended by local law number 16 for the year 2020, subparagraphs (i) and (j) of paragraph 13 as added by local law number 17 for the year 2020, paragraph 14 as added by local law number 16 for the year 2020, paragraph 15 as renumbered by local law number 16 for the year 2020, is amended to read as follows: 
b. The department shall submit to the speaker of the council and post on the department’s website an annual report regarding the evaluation of students, not including preschool students, for special education services and the provision of such services during the preceding academic period, which shall include, but shall not be limited to the following information: 
1. the number of referrals for initial evaluations and reevaluations pursuant to section 200.4 of title 8 of the official compilation of the codes, rules and regulations of the state of New York, disaggregated by the district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
2. the number of initial evaluations conducted, including the number of such evaluations that resulted in a determination that the student was a student with a disability; 
3. the number of IEP meetings that were convened less than or equal to [sixty] 60 calendar days from the date of consent, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
4. the number of IEP meetings that were convened more than [sixty] 60 calendar days from the date of consent, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
5. the number of reevaluations conducted, including the number of reevaluations that resulted in a determination that the student was no longer a student with a disability;
6. the number of IEP meetings that were convened less than or equal to [sixty] 60 calendar days from the date of referral for reevaluation, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
7. the number of IEP meetings that were convened more than [sixty] 60 calendar days from the date of referral for reevaluation, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
8. [(i)] the total number of students who have an IEP as of June 30 of the reported academic period, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, grade level, disability classification and school; [and]
[(ii)] 9. the total number of students within each disability classification referenced in [subparagraph (i)] paragraph 8 of this subdivision as of June 30 of the reported academic period, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
10. the number and percentage of students, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, grade level, and disability classification who, by the end of the academic period, have an IEP with a most restrictive recommendation of:
(a) related services only; 
(b) special education teacher support services; 
(c) integrated co-teaching services; 
(d) special class in a community school; 
(e) special class in a district 75 school; or 
(f) non-public school placement; 
[9.] 11. the average number of school days between the date the department receives consent from the parent or person in parental relation for the initial provision of special education services as set forth in section 200.5(b)(1)(ii) of title 8 of the official compilation of the codes, rules and regulations of the state of New York and the date the department issues notice of the school that will implement the IEP, provided that this information shall only be reported when the parent or person in parental relation has not consented to defer implementation of the IEP until the following semester or the following school year, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
[10.] 12. the following information, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level:
[(i)] (a) the number of reevaluations that resulted in an IEP recommendation of more periods per week in a special class than the student's previous IEP recommendation;
[(ii)] (b) the number of reevaluations that resulted in an IEP recommendation of fewer periods per week in a special class than the student's previous IEP recommendation;
[(iii)] (c) the number of reevaluations that resulted in an IEP recommendation of removal from a school that serves students who are not students with disabilities and placement in a separate school for a student not previously recommended for such placement; and
[(iv)] (d) the number of reevaluations that resulted in an IEP recommendation of placement in a school that serves students who are not students with disabilities for a student previously recommended for placement in a separate school;
[11.] 13. the number of [three-year] 3-year reevaluations conducted, including the number of such evaluations that were timely conducted, disaggregated by district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, and grade level;
[12.] 14. the number and percentage of students, disaggregated by eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, grade level, service recommendation, school and community school district, who were receiving special education services:
[(i)] (a) in full compliance with their IEPs by the end of the academic period, and 
[(ii)] (b) in partial compliance with their IEPs by the end of the academic period; 
[13.] 15. the number and percentage of students, disaggregated by eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, grade level, service recommendation, school and community school district, who, by the end of the academic period, were receiving in full the services enumerated in subparagraphs (a) through [(h)] (j) of this paragraph as recommended on their IEPs, the number and percentage of students who as of the end of the academic period were receiving in part such services, and the number and percentage of students who were awaiting the provision of such services:
(a) Monolingual speech therapy; 
(b) Bilingual speech therapy; 
(c) Monolingual counseling; 
(d) Bilingual counseling; 
(e) Occupational therapy; 
(f) Physical therapy; 
(g) Hearing education services; 
(h) Vision education services; 
(i) Assistive technology services; and
(j) Special transportation services; 
[14. The] 16. the number and percentage of students, disaggregated by eligibility for the free and reduced price lunch program, race/ethnicity, gender, English Language Learner status, status as a student in temporary housing, status as a student in foster care, recommended language of instruction, grade level, service recommendation, school and community school district, who have a behavioral intervention plan; and
[15.] 17. the number and percentage of students with IEPs who are recommended for participation in the general education curriculum for: 
[(i)] (a) 80% or more of the day; 
[(ii)] (b) 40-79% of the day; and 
[(iii)] (c) less than 40% of the day. 
§ 3. Subdivision e of section 21-955 of the administrative code of the city of New York, as added by local law number 21 for the year 2020, is amended to read as follows: 
[e.] f. The department shall submit to the speaker of the council and post on the department’s website an annual report regarding the evaluation of preschool students for special education services and the provision of such services during the preceding academic period. To the extent such information is available, such report shall include, but shall not be limited to the following information, each disaggregated by community school district, eligibility for the free and reduced price lunch program, race/ethnicity, gender, recommended language of instruction or services, home language, [and] status as a student in temporary housing, and status as a student in foster care:
1. The number of referrals for initial evaluations pursuant to section 200.4 of title 8 of the New York codes, rules and regulations; 
2. The number of initial evaluations conducted, including the number of such evaluations that resulted in a determination that the child was a preschool student with a disability; 
3. The number of requests for referral for an initial evaluation pursuant to section 200.4 of title 8 of the New York codes, rules and regulations, for which the department has not received consent from the parent or person in parental relation; 
4. The number of IEP meetings that were convened less than or equal to 60 calendar days from the date of consent for initial evaluations; 
5. The number of IEP meetings that were convened more than or equal to 60 calendar days from the date of consent for initial evaluations; 
6. The total number of preschool students with a disability who have an IEP as of June 30 of the reported academic period; 
7. The number and percentage of preschool students with a disability for whom appropriate special education programs and services were arranged to be provided within 6- school days from the date of consent for initial evaluations pursuant to section 200.4 of title 8 of the New York codes, rules and regulations; 
8. The number and percentage of preschool students with a disability who, by the end of the academic period, have an IEP that recommends the following enumerated services:
(a) Related services only; 
(b) Monolingual special education itinerant services; 
(c) Bilingual special education itinerant services; 
(d) Monolingual full-day integrated special class program; 
(e) Monolingual half-day integrated special class program; 
(f) Bilingual full-day integrated special class program; 
(g) Bilingual half-day integrated special class program; 
(h) Monolingual full-day special class, disaggregated by the following student-to-teacher-to-aid ratios: 
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio; 
(i) Monolingual half-day special class, disaggregated by the following student-to-teacher-to-aid ratios:
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio; 
(j) Bilingual full-day special class, disaggregated by the following student-to-teacher-to-aid ratios[;]: 
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio; and
(k) Bilingual half-day special class, disaggregated by the following student-to-teacher-to-aid ratios:
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio[.];
[8.] 9. The number and percentage of preschool students with a disability who were receiving special education services in full compliance with their IEPs by the end of the academic period in partial compliance with their IEPs by the end of the academic period;
[9.] 10. The number and percentage of preschool students with a disability who, by the end of the academic period, were receiving in full the services enumerated in subparagraphs (a) through (s) of this paragraph as recommended in their IEPs; the number and percentage of preschool students with a disability who, as of the end of the academic period, were receiving in part such services; and the number and percentage of preschool students with a disability who, as of the end of the academic period, were awaiting the provision of such services; 
[10.] 11. The number and percentage of preschool students with a disability enrolled in 3-k or Pre-K for All programs at the end of the academic period, disaggregated by grade level where available; 
[11.] 12. The number and percentage of preschool students with a disability enrolled in 3-K or Pre-K for All programs who receive full services at the 3-K or Pre-K for All program where they are enrolled; 
[12.] 13. The number of preschool integrated special class programs in 3-K and Pre-K for All; 
[13.] 14. The number of non-public preschool special education programs approved by the state education department; 
[14.] 15. The number of preschool special classes administered by the department in 3-K and Pre-K for All, including programs in district 75 schools, in total and disaggregated by the following student-to-teacher-to-aid ratios;
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio; and
[15.] 16. The number of non-public preschool special education programs approved by the state education department in total and disaggregated by the following student-to-teacher-to-aid ratio:
(1) 6:1:2; 
(2) 8:1:2; 
(3) 12:1:2; or
(4) Other ratio.
§ 4. Subdivision f of section 21-955, as added by local law number 17 for the year 2020, is redesignated subdivision g. 
§ 5. Subdivision g of section 21-955, as added by local law number 21 for the year 2020, is redesignated subdivision h. 
§ 6. The definition of “school” in section 21-956 of the administrative code of the city of New York, as amended by local law number 223 for the year 2019, is amended and a new definition of “student in foster care” is added in alphabetical order to read as follows: 
School. The term “school” means a school of the city school district of the city of New York, including district 75 programs, district 79 programs, and charter schools under the jurisdiction of the department.
Student in foster care. The term “student in foster care” means a student placed in 24-hour substitute care away from their birth or adoptive parents and for whom the child welfare agency has placement and care responsibility, as set forth in chancellor’s regulation A-101, at any point and for any length of time during the school year. 
§ 7. Subdivisions a and b of section 21-957 of the administrative code of the city of New York, as amended by local law number 223 for the year 2019, are amended to read as follows: 
a. For each community school district, school within such district, special program within such school, and grade within such school, the total number of public school students enrolled in the preceding school year in grades kindergarten through eight and the number and percentage of such students who: 
1. Receive special education services; 
2. Are English language learners; 
3. Are eligible for the federal free or reduced price meals program; 
4. Reside in temporary housing; 
5. Are in foster care; 
[5] 6. Are attending school out of the attendance zone in which the student resides; and 
[6] 7. Are attending school out of the community school district in which the student resides. 
b. The data provided pursuant to subdivision a shall be disaggregated by:
1. Grade level;
2. Race or ethnicity; 
3. Gender; 
4. Special education status;
[4] 5. English language learner status; and
[5] 6. Primary home language. 
§ 8. Subdivisions a and b of section 21-957.1 of the administrative code of the city of New York, as amended by local law number 223 for the year 2019, are amended to read as follows: 
a. For each public high school, the total number of students enrolled in grades nine
through twelve in the preceding school year and the number and percentage of such students who:
1. Receive special education services; 
2. Are English language learners; 
3. Are eligible for the federal free or reduced price meals program;
4. Reside in temporary housing; [and]
5. Are in foster care; and
[5] 6. Are enrolled over the counter.
b. The data provided pursuant to subdivision a shall be disaggregated by:
1. Grade level; 
2. Race or ethnicity; 
3. Gender; 
4. Special education status;
[4] 5. English language learner status; and
[5] 6. Primary home language.  
§ 9. Section 21-982 of the administrative code of the city of New York, as amended by local law number 63 for the year 2018, is amended by adding a new definition of “foster care status” in alphabetical order to read as follows: 
Foster care status. The term “foster care status” means the circumstance in which a student is placed in 24-hour substitute care away from their birth or adoptive parents and for whom the child welfare agency has placement and care responsibility, as set forth in chancellor’s regulation A-101, at any point and for any length of time during the school year.
§ 10. Subdivision b of section 21-984 of the administrative code of the city of New York, as amended by local law number 63 for the year 2018, is amended to read as follows: 
b. The data provided pursuant to subdivision a shall be disaggregated by race/ethnicity, gender, grade, year of birth, whether the individual is receiving special education services, whether the individual is an English language learner, foster care status, and homeless status. The report shall include school district and citywide total numbers for each disaggregated category.
§ 11. Subdivision b of section 21-986 of the administrative code of the city of New York, as amended by local law number 63 for the year 2018, is amended to read as follows: 
b. The chancellor shall submit to the council and post to the department's website by October 31 of each year a citywide report on EMS transports during the twelve-month period ending on June 30 of the same year. Each report shall be disaggregated by school and by race/ethnicity, year of birth, [and] whether the individual is receiving special education services[.], foster care status, and homeless status. The report shall include school district and citywide total numbers for each disaggregated category.
§ 12. This local law takes effect immediately.
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