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I. Introduction

On Monday, October 30th, 2017, the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal will hold a vote on Proposed Introductory Bill Number 1652-A (“Proposed Int. No. 1652-A), A Local Law to amend the administrative code of the city of New York, in relation to security cameras and security guards at certain eating or drinking establishments and repealing subchapter 20 of title 20 of such code, relating to licensing public dance halls, cabarets and catering establishments.

The Committee held two previous public hearings on the issue of the Cabaret Law, including an oversight hearing on June 19, 2017, titled “Enforcement of New York City’s Cabaret Law.” As a result of that hearing, Local Law 178 of 2017, in relation to establishing an office of nightlife and a nightlife advisory board, was passed by the Council on August 24, 2017, and signed into law by the Mayor on September 9, 2017. 
On September 14, 2017, the Committee held its second hearing on the Cabaret Law, where several witnesses representing the Administration, the nightlife industry, advocates, and other interested parties testified on Proposed Int. No. 1652-A. Proposed Int. No. 1652-A represents a continuation of the Committee’s efforts to reform regulation of the nightlife industry. 
II. Background

The Cabaret Law was first introduced in 1926, during the Prohibition era, to crack down on establishments run by racketeers. Some academics argue that the law’s true aim was to prevent interracial mingling in Harlem jazz clubs.
 Over the last several decades, the Cabaret Law has diminished as a result of court challenges and legislative updates. In Club Winks v. New York City,
 the New York State Supreme Court ruled that the provisions of the Cabaret Law authorizing the denial or refusal to renew a license based upon a broad listing of criminal convictions and requiring the disclosure of stockholders holding a minimum of ten percent stock interest in a corporation and the source of their money was unconstitutional.  In Chiasson v. City of New York
 the State Supreme Court found that the City failed to articulate a legitimate interest in restricting performance of live music to piano, organ, accordion, guitar or any stringed instrument. The Court further invalidated the portion of the Cabaret Law that restricted performance of live music to not more than three musicians.
 Despite the courts striking down several provisions of the Cabaret Law, most of the unconstitutional provisions remain in the text of the law to this day, causing confusion.  
Notwithstanding several problematic provisions, the courts were not prepared to strike down the Cabaret Law in its entirety due to concerns for public safety. In Festa v. City of New York, 
 the New York State Supreme Court upheld the Cabaret Law, despite its questionable history, recognizing that as it currently stands, “the legitimate purpose of the City's licensing requirements includes the protection of the health and safety of the people of New York City. … [T]he additional burden of verifying compliance is justified where there is risk of injury and loss of life in establishments which offer dancing.”

 Today, the Cabaret Law represents a collection of local laws and zoning laws, rules, and regulations that ensure establishments meet several safety measures, such as installing sprinkler systems, fire alarms and surveillance cameras. 
As the population of New York City continues to grow, people and businesses are moving into the outer boroughs, resulting in higher demand for bars, restaurants and entertainment spaces. Between 2000 and 2015, business in the city grew, but businesses in the Downtown and Midtown Central Business Districts fell from 39% to 31%. In the City’s gentrifying neighborhoods business grew by 45%.
 Among such establishments is the growing popularity of “do-it-yourself venues” or “DIY venues,” often located in vacant warehouses, office spaces, waterfront parks, and even laundromats. For example, the Metro Community Laundromat in Williamsburg became one such location hosting the “Dirty Disco Laundrette Party.
 This growth has also coincided with an increase in the number of resident noise complaints, particularly in the Brooklyn neighborhoods of Williamsburg and Bushwick.
 It has also led to concerns over safety. In December 2016, a deadly fire during a pop-up type party in a warehouse space in Oakland, California placed the spotlight on the dangers of illegal clubs that do not meet safety standards. A fire broke out resulting in 36 deaths from smoke inhalation. The building was in violation of fire and electrical codes.
 The tragedy caused cities across the nation to take notice of DIY venues operating illegally and the potential risks they pose.

In New York City, many venues with dancing do not possess a cabaret license, and as a result, have encountered police enforcement.
 The New York City Administrative Code requires that any “cabaret” must secure a license from the Department of Consumer Affairs (“DCA”).
 To obtain a cabaret license, an establishment must meet zoning, building code, and fire code requirements. Article III of Chapter 2 of the Zoning Resolution limits “establishments of any capacity with dancing” to Use Group 12 uses, which are generally only permitted, with some limitations, in C4, C6, C7, C8, and manufacturing zoning districts.
 The Building Code requires cabarets with capacities exceeding 75 to install manual fire alarms.
  It also requires cabarets of any capacity to install automatic sprinkler systems.
 In response to a spate of shooting, rapes and murders
 involving the security guards and bouncers of various nightclubs, the Council passed Local Law 35 of 2006, requiring security guards who are certified and subjected to rigorous background checks by the state, and, and Local Law 7 of 2007, requiring surveillance cameras at all public dance halls and cabarets.
 
These regulatory requirements tend to be more onerous than those applied to venues without dancing. For example, restaurants must only install automatic sprinkler systems if their capacity exceeds 300.  As such, some club owners complain that the costs are excessive for smaller venues.
 City officials have argued that dancing presents additional safety concerns beyond those present in establishments without dancing, hence the need for such restrictions.
 Various provisions of the Zoning Resolution provide additional justifications for the measures, which include the need to limit crowds and lineups in front of establishments; to maintain a distance from residential districts; to limit undue vehicle and pedestrian traffic; to limit noise; and to preserve the character of surrounding residential or mixed-use neighborhoods.
 
Advocates from the music and arts community maintain that New York City’s laws should not focus on “dancing,” per se. The restrictions in the Zoning Resolution means that bars and restaurants that are not located in areas zoned for dancing cannot obtain a cabaret license. Therefore, if patrons start dancing, a bar or restaurant risks being shuttered for being an unlicensed cabaret. 

It is this scenario that prompted the owner of Muchmore’s Café in Williamsburg to sue the City on the grounds that the Cabaret Law unconstitutionally restricts dancing.  Although prior litigants were unsuccessful in Festa,
 the tune appeared to shift in the Muchmore’s Café case, where the U.S. District Court of Eastern District of New York was not prepared to rule on a motion for summary judgment that social dancing did not attract First Amendment protections.
 

Regulating the nightlife industry is certainly not a unique issue facing New York City. Cities across the United States and indeed the world have taken unique approaches to address concerns with the nightlife industry.  One such approach, spearheaded by the city of Amsterdam is the introduction of a nachtburgemeester – or “night mayor,” who is responsible for nurturing the nightlife economy and improving relations between nightlife businesses, residents and government. This model was recently adopted by the New York City Council. Several witnesses testified at the June 19, 2017 hearing in favor the establishment of an Office of Nightlife and a Nightlife Advisory Board, as well as repealing the Cabaret Laws. As such, On August 24, 2017, the City Council passed Introductory Bill No.1688, A Local Law to amend the New York city charter, in relation to establishing an office of nightlife and a nightlife advisory board. This bill was signed into law by the Mayor on September 9, 2017.
Proposed Int. No. 1652-A, represents another step towards improving the regulation of nightlife establishments. The bill repeals the requirement to obtain a cabaret license, but maintains all of the important safety measures on security guards and surveillance cameras. The repeal does not affect other fire and electrical safety requirements in the Administrative Code, nor does it impact zoning requirements. 
III. Proposed Int. No. 1652-A
Proposed Int. No. 1652-A has undergone some minor changes since its first hearing on September 14, 2017. The changes namely include: 1) Updating and reenacting current §§ 20-360.1 (relating to security guard requirements) and 20-360.2 (relating to the installation of security cameras) under a new § 10-777 in Title 10 of the Administrative Code, as enforcement is traditionally carried out by the police department as opposed to the Department of Consumer Affairs; 2) Removing the definition of “nightlife establishment” from Proposed Int. No. 1652-A to allow the Office of Nightlife and the Nightlife Advisory Board the opportunity to make recommendations on a new definition that avoids the legal pitfalls that frequently plagued the former definition of “cabaret”; and 3) Requiring only “eating or drinking establishments,” as described in § 32-21 of the Zoning Resolution, located in Use Group 12 zoning districts, to abide by requirements to install/maintain security cameras and ensure any security guards they employ are licensed and included in a roster. Under the current law, these eating or drinking establishments are required to install cameras and ensure any security guards they employed were licensed – and must continue to abide by such requirements with the passage of Proposed Int. No. 1652. The Office of Nightlife and the Nightlife Advisory Board should evaluate what additional establishments, if any, may need to abide by these security requirements pursuant to Local Law 178 of 2017.
Exemptions under current § 20-362 of the Administrative Code are also reenacted as subdivision e of § 10-177. Sections one, three and four of the bill amend provisions of the Administrative Code that contain cross-references to Subchapter 20 of Title 20, covered by the repeal. Section five repeals all of Subchapter 20 of Chapter 2 of Title 20 relating to the licensing of cabarets, public dance halls and catering establishments. 
Proposed Int. No. 1652-A
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to security cameras and security guards at certain eating or drinking establishments and repealing subchapter 20 of title 20 of such code, relating to licensing public dance halls, cabarets and catering establishments

..Body

Be it enacted by the Council as follows:
Section 1. Subdivision (n) of section 7-703 of the administrative code of the city of New York, as amended by local law number 8 for the year 2007, is amended to read as follows:

(n) Any building, erection or place, including one- or two-family dwellings, in which a security guard, as defined in subdivision six of section eighty nine-f of the general business law, is employed in violation of one or more of the following provisions: the alcoholic beverage control law or sections [20-360.1 or] 27-525.1, 10-177 or 28-117.4 of this code;

§ 2. Title 10 of the administrative code of the city of New York is amended by adding a new section 10-177 to read as follows:

§ 10-177 Security measures at certain eating or drinking establishments.

a. Definitions. For the purposes of this section, the following terms have the following meanings:

Security guard. The term “security guard” means a person as defined by subdivision 6 of section 89-f of the general business law. 

Security guard company. The term "security guard company" means a company licensed to provide security guards under contract to other entities pursuant to article 7 of the general business law.

b. Digital video surveillance cameras. a. The owner of an eating or drinking establishment that (i) operates pursuant to a permitted use under use group 12, section 32-21 of the zoning resolution, as indicated in such establishment’s certificate of occupancy or place of assembly certificate of operation; and (ii) is required to have a license to sell liquor at retail pursuant to the alcohol beverage control law, shall equip all entrances and exits used by patrons with digital video surveillance cameras that comply with the following provisions:

1. The video surveillance cameras shall be digital in nature and shall be of sufficient number, type, placement and location to view and record all activity in front of and within 15 feet of either side of each entrance or exit;

2. The video surveillance cameras shall be sufficiently light sensitive and provide sufficient image resolution (supported by additional lighting if necessary) to produce easily discernible images recorded at all times;

3. The video surveillance cameras shall record at a minimum speed of fifteen frames per second;

4. The video surveillance camera images shall be capable of being viewed through use of appropriate technology, including but not limited to a computer screen or closed circuit television monitor;

5. The video surveillance camera or the system affiliated with such camera shall be capable of transferring the recorded images to a portable form of media, including but not limited to compact disc, digital video disc, universal serial bus, secure digital card or portable hard drive;

6. The video surveillance cameras shall not have an audio capability;

7. The video surveillance cameras shall be maintained in good working condition;

8. The video surveillance cameras shall be in operation and recording continuously during all hours of operation and for two hours after such establishment closes;

9. The recordings made by video surveillance cameras installed and maintained pursuant to this section shall be indexed by dates and times and preserved for a minimum of 30 days so that they may be made available to the police department and other government agencies acting in furtherance of a criminal investigation or a civil or administrative law enforcement purpose;

10. All recordings made by video surveillance cameras installed and maintained pursuant to this section while in the possession of such establishment shall be stored in a locked receptacle located in a controlled access area or, if such video recordings are in digital format, in a password-protected digital storage, to which only authorized personnel have access, or shall otherwise be secured so that only authorized personnel may access such video recordings. All personnel authorized to access such video recordings must certify in writing that they have been informed on the appropriate use and retention of recordings as set forth in this section, and on the legal issues associated with video surveillance and the use and retention of recordings. Such establishment shall keep a log of all instances of requests for, access to, dissemination and use of, recorded materials made by video surveillance cameras installed and maintained pursuant to this section; and

11. Signage shall be posted to notify the public of the use of video surveillance equipment so that the public has sufficient warning that surveillance is in operation.

c. Security guards.1. An eating or drinking establishment that (i) operates pursuant to a permitted use under use group 12, section 32-21 of the zoning resolution, as indicated in such establishment’s certificate of occupancy or place of assembly certificate of operation; (ii) is required to have a license to sell liquor at retail pursuant to the alcohol beverage control law; and (iii) employs or retains the services of one or more security guards or a security guard company, shall maintain and make available during all hours of operation, proof that each such security guard is registered pursuant to article 7-A of the general business law or that such security guard company is licensed pursuant to article 7 of the general business law.

2. Such establishment shall maintain a roster of all security guards working at any given time when such establishment is open to the public, and shall require each security guard to maintain on his or her person proof of registration at all times when on the premises.

3. There shall be a rebuttable presumption that a person employed or whose services are retained at such establishment whose job functions include (i) the monitoring or guarding of the entrance or exit of such nightclub to manage ingress and egress to such establishment for security purposes during the hours of operation of such establishment and/or (ii) protection of such establishment from disorderly or other unlawful conduct by such patrons is a security guard, provided, however, that such rebuttable presumption shall not apply to the owner of such establishment.
4. Any violation of this subdivision may be reported to the state liquor authority.

d. Exemptions. This section does not apply to:

1. Premises owned, occupied and used exclusively by a membership corporation, club, society or association, provided such membership corporation, club, society or association was in actual existence prior to January 1, 1926.

2. Premises owned, occupied and used exclusively by a religious, charitable, eleemosynary or educational corporation or institution.

3. Premises licensed pursuant to subchapters one and three of chapter two of title 20.

e. An eating or drinking establishment that is required to comply with subdivisions b and c of this section shall make available to the police department, upon request, such establishment’s certificate of occupancy or place of assembly certificate of operation.

f. Penalties. Any violation of this section shall be subject to a civil penalty of not more than $1,000 for each such violation, except that the use or dissemination of recordings made by video surveillance cameras installed and maintained pursuant to subdivision b of this section in violation of the penal law or section 50 of the civil rights law shall result in a civil penalty of not less than $5,000 nor more than $50,000.

§ 3. The definition of “catering establishment” in subdivision a of section 16-306.1 of the administrative code of the city of New York, as added by local law number 146 for the year 2013, is amended to read as follows:

“Catering establishment” [shall have the same meaning as set forth in section 20-359 of this code] means any room, place or space in the city, which is used, leased or hired out for the business of serving food or beverages for a particular function, occasion or event, to which the public is not invited or admitted and wherein music or entertainment is permitted.

§ 4. Subdivision b of section 17-502 of the administrative code of the city of New York, as amended by local law number 47 for the year 2002, is amended to read as follows:

b. “Bar” means a business establishment or any portion of a non-profit entity, which is devoted to the selling and serving of alcoholic beverages for consumption by the public, guests, patrons, or members on the premises and in which the serving of food, if served at all, is only incidental to the sale or consumption of such beverages. For the purposes of this chapter, the term “bar”: (i) shall include a restaurant bar; and (ii) shall include any area located in a hotel or motel, which is devoted to the selling and serving of alcoholic beverages for consumption by the public, guests, patrons, or members on the premises and in which the serving of food, if at all, is only incidental to the sale or consumption of alcoholic beverages[; and (iii) shall include a cabaret as defined in section 20-359 of the code which is required to be licensed by the department of consumer affairs pursuant to section 20-360 of the code and in which the serving of food, if at all, is only incidental to the sale or consumption of alcoholic beverages]. For the purposes of this subdivision, (i) service of food shall be considered incidental to the sale or consumption of alcoholic beverages if the food service generates less than forty percent of total annual gross sales and (ii) any business establishment or any portion of a non-profit entity which is devoted to the selling and serving of alcoholic beverages for consumption by the public, guests, patrons, or members on the premises that generates forty percent or more of total annual gross sales from the sale of food for on-premises consumption shall be a restaurant.

§ 5. Subchapter 20 of chapter 2 of title 20 of the administrative code of the city of New York is REPEALED.

§ 6. This local law takes effect 120 days after it becomes law.
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