






Staff:
Andrew F. Neuman









Counsel to the Committee









Louis Vetrone









Legal & Governmental 

Affairs
Division


[image: image1.png]



THE COUNCIL

REPORT OF

THE LEGAL & GOVERNMENTAL AFFAIRS DIVISION
RICHARD M. WEINBERG, DIRECTOR & GENERAL COUNSEL

COMMITTEE ON CONTRACTS

CHAIR KATHRYN E. FREED

NOVEMBER 21, 2000

INT. NO. 693:
By: The Speaker (Council Member Vallone) and Council Members Freed, Fisher, McCaffrey, Quinn, Linares and Marshall

TITLE:
A local law to amend the administrative code of the city of New York, in relation to the procurement of apparel and textile services by City agencies.

ADMINISTRATIVE CODE:

Adds a new Section 6-124 to Chapter 1 of Title 6

BACKGROUND & INTENT OF INT. No. 693


Int. No. 693 requires that the City of New York procure apparel and textile items from responsible contractors that provide quality and service at the lowest responsible price and provide a safe work environment for their employees.  The Council of the City of New York finds that, after almost a century of progress in the struggle against sweatshops in the apparel and textile sectors, there has been a great resurgence of such exploitative and abusive workplaces in New York, the United States and around the world.  The City should not spend its citizens’ money in ways that shock the conscience of a vast majority. Acting with the discretion allowed any private participant in the marketplace, the City should choose to allocate its purchasing dollars in order to enhance, rather than degrade, the economic and social well-being of people, while at the same time assure the public that the City is acquiring maximum quality goods for the lowest possible cost.  Furthermore, it is essential to the public interest that the City require manufacturers, who contract to provide the City with apparel and textile goods, to submit information necessary for the determination of responsibility.  Accordingly, the Council finds that it is in the best interest of the City to procure apparel and textile goods from responsible contractors and subcontractors that provide a safe, non-discriminatory work environment and compensate their employees with a non-poverty wage.  

ANALYSIS OF INT. No. 693 - DEFINITIONS


Section two of Int. No. 693 amends Title 6 of the Administrative Code by adding 

a new section 6-124.

Subdivision (1) defines “contract” as any written agreement, purchase order or instrument whereby the City is committed to expend or does expend funds in return for work, labor, services, supplies, equipment, materials or any combination of the foregoing.

Subdivision (2) defines “responsible manufacturer” as the manufacturer of 

apparel and textiles who is able to demonstrate current compliance with all applicable wage, health, labor, environmental and safety laws, building and fire codes and any law relating to discrimination in hiring, promotion or compensation on the basis of race, disability, national origin, gender, sexual orientation or affiliation with any political, non-governmental or civic group except when federal or state law precludes the City from attaching the procurement conditions herein.  A responsible manufacturer for purposes of this section shall not engage in any abuse of its employees such as slavery, forced labor, indentured servitude or on the basis of their migrant status or other physical abuses of employees, including kidnapping, unlawful imprisonment, or fraudulent or otherwise unlawful recruitment except where federal or state law precludes the City from attaching the conditions provided herein.  A responsible manufacturer for the purposes of this section shall pay a non-poverty wage as defined herein, and shall not contract with any subcontractor operating in violation of any provision of this section.


Subdivision (3) of this section defines “contracting agency” as a city, county, borough, administration, department, division, bureau, board or commission, or a corporation, institution or agency of government, that purchases, leases, or contracts for the purchase or lease of goods or services financed in whole or in part from the City treasury, except where partial federal or state funding precludes the City from attaching the procurement conditions provided herein.


Subdivision (4) defines “contractor” as any supplier, by sale or lease, of apparel or textiles to a contracting agency, including suppliers of uniforms for purchase by City employees through any uniform or voucher system, and any provider of laundering or other services to a contracting agency for the cleaning, repair, or maintenance of apparel or textiles.


Subdivision (5) defines “subcontractor” as any person or enterprise who contracts with a contractor, either directly or through other intermediary subcontractors, for the manufacture in whole or in part or for the laundering or other servicing of apparel or textiles.  The term subcontractor shall include beneficiaries of bankruptcies, assignment, transfer, sale of operations, or other successorship intended to evade liability or responsibility for any of the wrongful conduct enumerated in this section.


Subdivision (6) defines “apparel and textiles” as all articles of clothing, cloth, or goods produced by weaving, knitting, or felting, or any similar goods.


Subdivision (7) defines “non-poverty wage” as the nationwide hourly wage and health benefit level sufficient to raise a family of four out of poverty.


Subdivision (8) defines “purchasing power parity” as the adjustment of exchange rate conversions for differences in the cost of living.


Subdivision (9) defines “incentive pay” as any pay system contingent on performance.

PROCUREMENT OF APPAREL & TEXTILE ITEMS


Section (b) of Int. No. 693 requires that a contracting agency shall only enter into a contract to purchase or obtain for any purpose any apparel or textile items from a responsible manufacturer.  Pursuant to section (c), all contractors and subcontractors in the performance of a contract shall pay their employees a non-poverty wage.  The Comptroller shall determine, and, if deemed necessary, annually adjust the precise level of the non-poverty wage, and shall ensure that it is no less than the level of wages and health benefits earned by a full-time worker that is sufficient to ensure that a family of four does not live in poverty as measured by the nationwide poverty guidelines issued annually by the United States Department of Health & Human Services in the Federal Register, and, in any event, no less than $8.15 an hour, of which $7.00 must be paid in hourly wages; and as applied to employees of contractors and subcontractors outside of the United States, a comparable nationwide wage and benefit level, adjusted for factors such as purchasing power parity and productivity.  The comptroller shall have the authority to promulgate such rules as deemed necessary for determining a non-poverty wage.  For contractors or subcontractors that pay employees on an incentive pay basis, it shall be sufficient for the purposes of this section for the contractor or subcontractor to ensure that the average pay for the lowest paid class of those employees engaged in the performance of a contract with a contracting agency exceeds the non-poverty wage.

CONTRACT DOCUMENTATION REQUIREMENTS

In order to ensure compliance, section (d) requires that the Procurement Policy Board promulgate rules specifying the documents and information that contractors must provide to the contracting agency for purposes of subdivisions (b) and (c) of Int. No. 693.  A contracting agency shall, however, not enter into a contract to purchase or obtain for any purpose any apparel or textiles from contractors unable to provide certified documentation in writing:

(1) that such apparels and textiles are manufactured in accordance with the requirements that constitute responsibly manufactured as defined in Int. No. 693;

(2) listing the names and addresses of each subcontractor to be utilized in the 

performance of the contract;

(3) listing each manufacturing, processing, distributing, storing, servicing shipping or other facility or operation of the contractor and its subcontractors for performance of the contract, and the location of each such facility;

(4) listing the wages and health benefits by job classification provided to all employees engaged in the manufacture, distribution or servicing of apparel and textiles for contracting services at each such facility.

Section (e) requires the Mayor to designate an agency or agencies to 

collect and maintain information concerning the City’s apparel and textile contracts that have been awarded to contractors and shall ensure that the information listed in section (d) shall be made available to the public.  Such agency or agencies shall allow interested third parties an opportunity to submit information relating to the apparel and textile industry and shall review and consider such submissions as they become available.  In October of each year, such agency or agencies shall submit a report to the Mayor and the Council on the information collected pursuant to section (d).  

ENFORCEMENT & REMEDIES


Section (f) requires that whenever a contracting agency has reason to believe that a contractor or subcontractor, who is engaged in the performance of a contract with a contracting agency, has paid its employees less than the non-poverty wage as defined herein, or upon verified complaint in writing from an employee affected by the provisions of this section, the contracting agency shall conduct an investigation to determine the facts related hereto and issue a report outlining the results of such investigation to the contracting agency head.


Section (g) states that upon a determination that a contractor is in violation of this section, the contracting agency shall review such information and offer the contractor an opportunity to respond.  If the contracting agency finds that a violation has occurred, it shall take such action as may be appropriate and provided for by law, rule or contract, including, but not limited to, imposing sanctions, seeking compliance, recovering damages, declaring the contractor in default and/or seeking debarment or suspension of the contractor.  In addition, section (h) requires that a contractor shall be liable for a civil penalty of not less than $5,000 upon a determination that a contractor has been found, through litigation or arbitration, to have made a false claim under the provisions of this section with the contracting agency.

CONTRACT REQUIREMENTS & WAIVERS


Section (i) states that the requirements of this section shall provide in all contracts for the supply and service of textile and apparels the provisions of Int. No. 693.  Pursuant to section (j), the requirements of Int. No. 693 shall be waived in writing under the following circumstances:

(1) there is only one prospective contractor willing to enter into a contract, where

it is determined that all bidders to a contract are deemed ineligible for purposes of Int. No. 693, where it is available from a sole source contract and the prospective contractor is not currently disqualified from doing business with the City;

(2) the contract is necessary in order to respond to an emergency which endangers the public health and safety and no entity which complies with the requirements of Int. No. 693 capable of responding to the emergency is immediately available; or

(3) where inclusion or application of such provision will violate or be inconsistent with the terms and conditions of grant, subvention or contract of the United States government or the instructions of an authorized representative of any such agency with respect to any such grant, subvention or contract.  

Int. No. 693 requires that all waivers shall become part of the contract file of the contracting agency.  In addition, notwithstanding any waiver, the contracting agency shall take every reasonable measure to contract with a manufacturer who best satisfies the requirements of Int. No. 693.  

CONTRACTS CURRENTLY IN FORCE


Int. No. 693 shall not apply to any contract with a contracting agency entered into prior to the effective date.

SEVERABILITY


If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.  

EFFECTIVE DATE


Int. No. 693 shall take effect 45 days after its enactment.
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