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Title:



Resolution calling upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.



On February 28, 2005, the Committee on Environmental Protection will hold a hearing on three legislative items.  The first bill, Int. No. 567, relates to developing a comprehensive program for the remediation and reuse of brownfields.  The second bill, Int. No. 582, relates to tax lien foreclosure by action in rem for properties where the redevelopment or reuse of which may be complicated by the presence or potential presence of contaminants.  Finally, Res. No. 795 calls upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.

I.
Background


In November of 2004, the Committee on Environmental Protection held an oversight hearing on the status of New York City’s Brownfields Program.  The goal of today’s hearing is to hear testimony on two bills and a resolution, which seek to transform brownfield sites in New York City from community blights into community assets.


A brownfield site is commonly considered to be any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.
  Such sites exist in nearly every community in New York State.  In New York City, the Mayor’s Office of Environmental Coordination (MOEC)  “coordinates the City’s official brownfields efforts. These involve participation in the Brownfields program of New York State’s Clean Water/Clean Air Bond Act and administration of a Brownfields Economic Redevelopment Initiative Pilot Grant, which was received from the United States Environmental Protection Agency (EPA) in 1996.”
  According to the MOEC

“[t]he City’s three Bond Act sites are the Maspeth Railroad Place site in Maspeth, Queens; Bush Terminal Landfill Piers 1-4 in Sunset Park, Brooklyn; and Barretto Point in Hunts Point, the Bronx. Under the grant, the City convened a Brownfields Task Force to study economic, technical and legal issues affecting brownfields redevelopment in New York City. The City also selected five pilot sites for investigation: "Public Place" in Carroll Gardens, Brooklyn; Vernam Barbadoes in Arverne, Queens; Barretto Point in Hunts Point, the Bronx; Mariners Marsh in Port Ivory, Staten Island; and Bushwick Housing in Bushwick, Brooklyn. In addition, MOEC assists City agencies with brownfields issues generally, helping with community involvement, state/federal agency interactions, investigation, remediation, and end-use planning issues.”


The presence of brownfields in New York City are a major policy concern because there is a limited supply of vacant land in the City and brownfields make up a large portion of the relatively few sites available in the City for development, and in some instances brownfields blight neighborhoods.  Despite the fact that “brownfields are generally less contaminated than the better-known federal and state Superfund sites, they can still pose significant threats to public health and the environment.”
  In fact, 

“[c]ontaminants can leach into the groundwater, and from there can flow into surrounding waterways.  Depending on the level of contamination, the presence of hazardous materials in a neighborhood can cause long-term health problems.”
  Furthermore, “the presence of contaminants inhibits the development of the site, which means [New York City] collects only a fraction of the potential property tax revenue from owners.  Cleaning up the land can restore it to productive use and generate tax revenue.”


According to a fiscal brief prepared in 2003 by the New York City Independent Budget Office (IBO), “[t]here are an estimated 3,000 acres to 4,000 acres of brownfields in the city.”
  Unfortunately, “[l]eft untouched, brownfields pose environmental, legal and financial burdens on a community and its taxpayers.  However, after cleanup, these sites can again become the powerful engines for economic vitality, jobs and community pride that they once were.”
 

II. New York State Brownfields Programs


In 1994, an administrative Voluntary Cleanup Program (VCP) was established in New York State for brownfields, “which are generally not as contaminated as those sites on either the federal or state Superfund lists.”


According to the New York State Department of Environmental Conservation (DEC), the VCP was established “to enhance private sector cleanups and to reduce the development pressures on “Greenfield” sites.”
  The VCP functioned under a

“cooperative approach among the New York State Department Environmental Conservation (the Department), the New York State Department of Health (NYSDOH), and Volunteers to investigate and/or remediate contaminated sites and return these sites to productive use.”
  Under the VCP, a Volunteer entered “into a Voluntary Cleanup Agreement (VCA) with the Department and thereafter submitted one or more work plans to investigate and/or remediate a site.”

The goal under the VCP was “to remediate the site to a level that is protective of public health and the environment for the Contemplated Use of the property.”

“Of the 332 Voluntary Cleanup Agreements that DEC has entered into, 51 sites are located in New York City.”




In a further attempt aimed at protecting public health by insuring cleaner water, cleaner air and more open space, in November 1996, the voters of New York State approved the 1996 New York State Clean Water/Clean Air Bond Act (“Bond Act”).  The $1.75 billion dollar Bond Act “provided funding for protection and restoration projects across the state, falling under five main categories: clean water, safe drinking water, solid waste, municipal environmental restoration, and air quality.”
  According to the IBO,

“Through the municipal environmental restoration component, local governments were eligible for funding to clean up municipally owned brownfields through the state’s Environmental Restoration Program (ERP).  Statewide, $200 million of the $1.75 billion was to be used for ERP.

Under ERP, [prior to the passage of the State’s recent brownfield legislation discussed in section III infra,] the state would reimburse local governments for 75 percent of the eligible costs of investigating and/or cleaning up contamination on eligible sites.  After the clean up occurred, the municipality could choose to either sell the property for redevelopment or dedicate the property to public use.  Any profits from a sale had to be shared with the state.”
  

Unfortunately, it appears that “New York City has not taken advantage of available state resources for environmental cleanup.”
  In fact, “of the $200 million made available through the 1996 bond act for municipal brownfields cleanup, approximately $175 million to $180 million remains, which is available to all municipalities within the State of New York.  [As of December 2003], the city has been awarded about $1 million.”
  The IBO has noted that 

“[a]dvocates and local and state officials point to a variety of reasons why New York City and other local governments have not done more to take advantage of DEC’s (New York State Department of Environmental Conservation) programs in the past, including the difficulty of navigating the agency’s regulations, conflicts between state and federal cleanup standards, and title restrictions.”


There are also brownfield remediation projects in which the private sector is currently involved.  For example, sites “are remediated as part of private real estate transactions in cases in which anticipated rents or sale prices will cover cleanup cost.”
  Additionally, the City’s “New Marketplace” housing plan, “announced in December of 2002, included the New Venture Incentive Program, a loan program that will provide financing for land acquisition and cleanup.”
  Through this housing plan, the City’s Department of Housing Preservation and Development will provide, through 2009, “$200 million in loan funds to private developers building housing affordable to households earning no more than 165 percent of area median income.”


Another cleanup fund available in New York City is through the City’s partnership with the New York Metro Brownfields Redevelopment Fund.  The Fund “is using public financing to leverage private investment in a revolving loan fund for brownfields cleanup.”
  Unlike the New Venture Incentive Program, previously mentioned, “eligible projects for this fund will not be restricted to housing.  Borrowers will be provided with technical assistance.”
  Nevertheless, despite this rise in new programs to spur remediation and redevelopment, “liability and cost issues have “deterred private landowners from cleaning up sites.” 


As a strong signal of its commitment to addressing the issue of brownfields, in September 2003, the New York State legislature passed the Superfund/Brownfield Law “to promote cleanup of the state’s brownfields.”

III. 
New York State’s Superfund/Brownfield Law
On October 7, 2003, the Governor of New York signed into law the long-awaited new Superfund/Brownfield Law, which, among other things, created a Brownfield Cleanup Program (“BCP”) for New York State.
   The BCP, codified as new Title 14 of Article 27 of the Environmental Conservation Law, was formed to encourage the voluntary remediation of brownfields and “to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties. . . .”
  Earlier this year, the State legislature passed a bill containing “technical corrections” to the initial brownfields law, which the Governor signed on October 5th. 

The goal of the BCP is to “remediate the site to a level that is protective of public health and the environment; taking into account the current, intended, and reasonably anticipated future use of the site.”
  Prior to the enactment of the Superfund/Brownfield Law, the DEC remediated brownfields through the VCP (discussed in Section II, supra), upon which the BCP is modeled, but which had no explicit statutory authority or regulations.  “This lack of formality, combined with the prospect of joint and several liability under the federal Superfund law, [had] discouraged investment in the cleanup and redevelopment of contaminated properties.”
  The BCP “helps citizens, developers and community groups transform brownfields into productive community assets by providing resources for all phases of remediation, from planning to redevelopment.”
  Such resources include various tax incentives and technical assistance grants of up to $50,000 each to help “facilitate participation of a citizen group in the cleanup decision-making process for a site.”

Those who the DEC accepts to participate in the BCP are separated into two categories – “participants” and “volunteers” – the former group consisting of those who owned a site at the time of contamination or are otherwise responsible for it and the latter group consisting of those not liable for such contamination or whose involvement with a site arose after the contamination occurred but were not responsible for it of for any new contamination.  But for certain exceptions, eligible sites include “any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant. . . .” 
 

The DEC requires that an applicant enter into a “brownfields cleanup agreement” (BCA) with the agency, by which the applicant “makes a commitment to undertake certain remedial activities under the Department's oversight”.
  This agreement addresses, among other things, preparation and submission of investigation work plans, a citizen participation plan, and payment of DEC oversight costs.  If a remedial investigation shows that remediation of a site is needed, a remedial work plan is developed.  The BCP incorporates a multi-track approach to clean-ups, which is dependent upon the proposed use of the site.  

Based upon a review of a Final Engineering Report, if the DEC determines that the remediation requirements have been or will be achieved through a work plan, the agency issues a “certificate of completion” (COC), pursuant to which the applicant, and his or her successors or assigns, is released from liability to the State for hazardous waste or petroleum at or emanating from the site.  However, the COC also contains “reopeners”, which provide for its modification or revocation for “good cause” or where noncompliance with the BCA or misrepresentation has occurred.  In addition, the COC triggers the potential tax credits offered pursuant to the BCP.  Opportunities for public comment and participation exist throughout the BCP process, including during the period before the DEC approves the proposed remedial investigation report, finalizes the proposed remedial work plan and approves the final engineering report.  The regulations implementing the BCP are not yet in place, but are currently in development.


In addition to establishing the BCP, the Superfund/Brownfield Law refinances the State’s superfund program and “improve[s] the municipal Environmental Restoration Program funded through the 1996 Clean Water/Clean Air Bond Act to encourage even more municipal participation.”
  Specifically, the “legislation increases the state grant to municipalities from 75 percent of eligible costs to 90 percent of eligible on-site costs and 100 percent of eligible off-site costs, allowing the municipality to leverage other funds to pay their share.”
  Furthermore, it includes community based organizations working in concert with a local government in the term “municipality” and allows municipalities to retain their profits made from the sale of any property remediated with funds from the ERP program.

IV.  Federal Brownfields Programs


The United States Environmental Protection Agency (EPA) is the principal federal agency in “cleaning up active facilities, or abandoned hazardous waste sites and preparing the land for redevelopment or redeployment.”
  The EPA’s brownfields program is built upon four basic goals and principles:

“protecting the environment, partnering for success, stimulating the marketplace, and promoting sustainable reuse. As the federal leader of the national Brownfields Program, EPA is committed to supporting training, research and technical assistance that will further the goals of the program and provide enhanced knowledge, tools, and processes to the broad range of non-Federal brownfields stakeholders (e.g., state, local and other non-governmental entities).

On January 11, 2002, President George W. Bush signed into law the Small Business Liability Relief and Brownfields Revitalization Act. This law expands potential federal financial assistance for training, research, and technical assistance related to brownfields cleanup and redevelopment. The new law requires the U.S. Environmental Protection Agency (EPA) to publish guidance to assist applicants in preparing grant proposals.  These guidelines implement that requirement for training, research, and technical assistance grants and cooperative agreements.

Funding for the brownfields training, research, and technical assistance grants and cooperative agreements is authorized under §104(k)(6) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, (CERCLA or Superfund), 42 U.S.C. 9604(k)(6). This statute authorizes EPA to provide, or fund eligible entities or nonprofit organizations to provide brownfields training, research, and technical assistance to individuals and organizations. EPA awards grants and cooperative agreements authorized by §104(k) under a statutory ranking system that includes factors relating to community need, impact on human health and the environment, stimulation or leveraging of other funds, eligibility for funding from other sources, effective use of existing infrastructure. In addition to the statutory factors, EPA also evaluates applicants based on their ability to manage grants and other policy based factors intended to promote effective stewardship of Federal funds.”

Additional EPA brownfields programs include:

· The State and Tribal Response Programs, which provides a noncompetitive $50 million grant program to establish and enhance state and tribal response programs.

· The Brownfields Economic Redevelopment Initiative, which provides New Yorkers with funding, technical assistance and resources to clean up brownfields.

In June of 2004, the City of New York was awarded a $270,000 EPA brownfield assessment grant, as part of EPA’s announcement that $75.4 million in Brownfields grants were being awarded nationwide for a variety of projects under the federal Small Business Liability Relief and Brownfields Revitalization Act, “to examine potential environmental contamination on the Mariners Marsh property in Staten Island.”
  According to the MOEC, “[t]he money will allow the NYC Department of Parks & Recreation to investigate potential environmental contamination from former industrial operations on the site.”
  Moreover, [t]he new grant will enable the Department of Parks & Recreation to complete the environmental assessment on the entire 107-acre property, which will be composed of natural areas and habitat restoration and used for active recreation.  The investigation will concentrate on fill that was placed on the property during the course of former industrial operations, including ironworks, shipbuilding, and railyards.”

The City has also previously received two 2003 EPA brownfield grants:

“$750,000 Revolving Loan Fund grant to launch the NY Metro Brownfields Redevelopment Fund, and

$400,000 Assessment grant to Housing Preservation & Development for environmental assessments including Broadway Triangle in Williamsburg, Brooklyn.”

V.  INT. NO. 567 – COMPREHENSIVE BROWNFIELD PROGRAM
A. Background and Intent of Int. No. 567


As previously noted, many of New York City’s neighborhoods have for years been stigmatized and blighted by the presence of brownfield properties.  Brownfields represent an immense environmental, health, legal and financial burden on the City of New York – a city that is still struggling to recover from the aftermath of the September 11th tragedy.

While there is no complete accounting of brownfield sites in New York City, there are an estimated 6,000 vacant industrially-zoned parcels in the five boroughs.  Most of the city’s sites are located in or near low- and moderate-income communities that have witnessed a long history of abandonment, disinvestment, and environmental degradation.  As the city’s portfolio of developable land dwindles, brownfield sites are increasingly all that is left to meet growing land use pressures.  

Int. No. 567 will require the City of New York to develop, with the assistance of a public advisory committee, a comprehensive, coordinated program to facilitate the remediation and re-use of brownfields in New York city, and to periodically report to the public on the program’s implementation.  The goal of this program will be to address and improve public health and the environment in the city, and transform brownfield sites from community blights into community assets. 


B. Analysis of Int. No. 567


Section 1 of Int. No. 567 defines brownfield as defined by State of New York, Environmental Conservation Law (ECL), Section 27-1405, Subdivision 2.


The proposed section 24-613 sets forth the requirements and conditions for the comprehensive program for remediation and reuse of brownfields.    Subdivision (a) of proposed section 24-613 states that the Commissioner of Environmental Protection, in coordination with the Office of Environmental Coordination and other city agencies, as appropriate, and with the advice of the advisory committee established pursuant to section (c) of this section, shall develop a comprehensive program for a coordinated approach to facilitate the remediation and resue of brownfields in New York City.  The mission of such program shall be to address and improve public health and the environment in the city and transform brownfield sites from community blight into community assets, with emphasis on communities of low and moderate income that are disproportionately burdened by the clustering of brownfield sites.  Subdivison (a) also details the elements of such program, which, at a minimum, include: (1) a plan for tracking, and applying for and securing, federal and state funding for brownfields planning, investigation, remediation and redevelopment; (2) a plan for coordinating efforts regarding brownfields planning, investigation, remediation and redevelopment with community groups, other not-for-profit organizations and government agencies; (3) a plan for providing technical assistance for community groups involved in brownfields planning, investigation, remediation or redevelopment activities; (4) a plan for assisting, facilitating, partnering and otherwise supporting the efforts of for-profit and not-for profit developers and property owners to take advantage of state and federal brownfields financial and other incentives; (5) a plan for assessing possible financial and non-financial incentives that could be provided by the city to public or private entities to promote the remediation and reuse of brownfield sites; (6) a plan for developing and implementing effective means of measuring the progress made in the remediation and reuse of brownfield sites in accordance with the above mission, and of publicly reporting such information; (7) a program/strategy for facilitating and implementing the plans that emerge from the designation of brownfield opportunity areas in the city, as provided for in section 970-r of the general municipal law, including, but not limited to, rezoning, incentives, and prioritization of city resources associated with community revitalization at agencies, including but not limited to those allocated to the department of housing preservation and development, the department of city planning, the economic development corporation and the department of small business services; and (8) a plan for public education and communication regarding issues, resources and available city support related to brownfields planning, investigation, remediation and redevelopment.  Each of the elements above shall include actions specifically designed principally to facilitate the remediation and reuse of brownfield sites clustered in communities of low and moderate income.


Subdivision (b) of proposed section 24-613 provides that no later than six months after the effective date of this section, and every twelve months thereafter, the Commissioner, in coordination with the Office of Environmental Coordination, shall submit a report to the Mayor and the Speaker of the Council regarding brownfields in New York City during the immediately preceding fiscal year.  Such report shall describe the specific actions taken and measures of progress made related to each of the elements of the program established pursuant to subdivision a of this section.  In addition, the report shall include, but not be limited to: (1) identification of support provided to community-based organizations in the context of the state brownfield opportunity areas program established pursuant to section 970-r of the general municipal law, including the number of solicitations and type of such solicitations for assistance requested of the city by such organizations, an account of instances in which the city supported or assisted such organizations pursuant to such requests and the criteria upon which the decisions regarding whether to provide support or assistance were granted; (2) identification of projects being or proposing to be carried out by the city through funding, and the amount of such funding, provided by federal and state funding sources for brownfields planning, investigation, remediation and redevelopment; (3) a description of any financial and non-financial incentives developed pursuant to the program established pursuant to subdivision a of this section; and, (4) identification of obstacles to increasing the pace of brownfields remediation and redevelopment in the city and suggestions for addressing such obstacles.

Subdivision (c) .1 of proposed section 24-613 provides for the Commissioner of Environmental Protection and the Office of Environmental Coordination to establish a Brownfields Program Advisory Committee no later than thirty days after the effective date of this section.

Subdivision (c) .2 and (c) .3 set forth the requirements and conditions of the Brownfields Program Advisory Committee.

Section three of the legislation states that if any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

Section four of the legislation states the law shall take effect immediately
VI.  INT. NO. 582 – TAX LIEN FORECLOSURE PROGRAM
A. Background and Intent of Int. No. 582

As previously noted, brownfields are a serious obstacle to community revitalization efforts and the presence of brownfields in many communities creates additional health risks to community residents.  Additionally, brownfield properties are oftentimes concentrated in low—and moderate—income areas of communities of color.  Many of these areas are also disproportionately over-burdened with noxious uses, illegal dumping, and dilapidated public facilities and infrastructure.  Many people in these communities suffer from a disproportionately high incidence of disease, including asthma and cancer.  
As previously mentioned, there are an estimated 3,000 to 4,000 acres of vacant land on 6,000 vacant lots that are or may be brownfield properties in New York City.  Many of these abandoned or vacant properties have been abandoned or are vacant and are eligible for sale in the City’s annual tax lien sale due to outstanding tax liabilities arising from unpaid property taxes and water and sewer rents.   Rather than selling these properties through the tax lien sales program (which has resulted in land speculation and windfall profits to some) the City should withdraw targeted brownfield sites from the tax lien sale for the purpose of community revitalization with community-supported end uses.  Such uses, outlined in this legislation, may include affordable housing, community center, parks, and commercial or industrial spaces for small business.    The Council has direct jurisdiction over the tax lien sales program.
 

1.  Existing Third Party Transfer Program through HPD
Pursuant to Administrative Code §11-412.1
, the current Third Party Transfer program allows the City to convey distressed properties that it has foreclosed upon to third parties selected by the Department of Housing Preservation and Development (HPD), rather than taking title to the properties.
  A “distressed property” is defined under Administrative Code §11-401 as any class one or class two real property
 that is subject to a tax lien or tax liens with a lien or liens to value ratio, as determined by the Commissioner of Finance, equal to or greater than fifteen percent and that meets at least one of the following criteria:

a)
such property has an average of five or more hazardous (Class B) or immediately hazardous violations (Class C) of record of the Housing Maintenance Code per dwelling unit; or

b)
such property is subject to a lien or liens for one thousand dollars ($1,000) or more for any expenses incurred by HPD under its Emergency Repair Program, pursuant to section 27‑2144 of the Administrative Code, for the repair and elimination of any dangerous or unlawful conditions therein.

By law, (pursuant to Administrative Code §11-401.1(c)), HPD is mandated to submit to the Council a list of all properties that are identified as distressed within thirty days from the date such identification is made.
After a judgment of foreclosure on the distressed property, the law permits the Commissioner of Finance to execute a deed to any such property to a third party who is selected by the Commissioner of Housing Preservation and Development, pursuant to specific criteria authorized in accordance with the law and HPD rules.  

The transfer must occur no earlier than four months and no later than eight months after entry of the judgment of foreclosure.  Owners, mortgagers and other parties having a legitimate financial interest in the property have a right to redeem the property during the first four months after entry of the foreclosure judgment.
  In fact, the Division of Anti-Abandonment within HPD engages in a substantial outreach effort to encourage owners of targeted properties to pay their delinquent taxes and take action to correct violations against their properties.  During this time period, HPD also distributes letters to known tenants in targeted properties explaining the foreclosure process, advising that their properties may be transferred to a new owner (third party) and providing information as to their rights as tenants.

Following the mandatory four-month redemption period, HPD matches properties with potential new owners, the third parties.  These new owners may be individuals or for-profit or not-for-profit entities and are drawn from HPD’s list of qualified developers.  According to HPD, tenants may also apply through a not-for-profit organization for eventual ownership of the property where they reside.

B.  Analysis of Int. No. 582
As noted above, the current Third Party Transfer Program, created by Local Law 37, mandates that any parcel of class one or class two property that is determined to be distressed
 must be removed from the tax lien auction and transferred to the City or a Third Party.  Proposed Int. No. 582 proposes to expand the existing Third Party Transfer Program to facilitate the transfer of “revitalization properties” (defined on page 20) located on a ”priority block” (defined on page 20) to a third party for purposes of redevelopment.  Similar to the manner in which distressed properties are conveyed to the City or Third party, this legislation mandates that qualifying revitalization properties be withheld from the tax lien auction process provided they are on a priority block, as designated by the Commissioner of Environmental Protection.  These properties will then be turned over to a qualified third party and, through an RFQ process and within six months, bid out to an interested developer.  The developer must then develop a plan for the final use of the property within six months.  This final use should include one of the following uses: affordable housing, community services (including parks, senior centers, etc.), commercial or industrial space for small businesses, or residential, mixed-use, commercial or industrial projects which are designed to eliminate blight or revitalize or stabilize low or moderate income communities.  

For purposes of the legislation, a “revitalization property” is defined as any parcel of class one, class two, or class four real property that is subject to a tax lien or liens with a lien or liens to value ratio, as determined by the Commissioner of the Department of Finance, equal to or greater than 15 percent and where the reuse of such property may be complicated by the presence or potential presence of contamination
.  Additionally, a revitalization property shall also meet one of the following criteria: (1) the parcel is vacant or abandoned, as determined by the Commissioner of the Department of Finance;  (2) the parcel is underutilized, as determined by the Commissioner of Environmental Protection upon the recommendation of the advisory board
; (3) the parcel is determined to be a parcel of revitalization property by the Commissioner of Environmental Protection (“Commissioner”) and the advisory board upon the petition of a community based organization.
  Any such recommendation shall be received by the Commissioner and the advisory board not less than thirty days preceding the date of the sale of a tax lien or tax liens and shall include, but not be limited to, the following: (a) a written statement explaining why the parcel should be considered a revitalization property, (b) support for the petition from community residents, property owners and local elected officials.  

To create a concentrated program of redevelopment for revitalization properties, such parcels must be located on a “priority block” designated by the Commissioner of Environmental Protection.  The use of priority blocks ensures that properties entering the third party transfer program are situated in areas that meet one of the following criteria: (1) are located in or adjacent to census tracts and block numbering areas which, as of the two thousand census have either (a) a poverty rate of at least twenty percent for the year to which the data relate; and (b) an unemployment rate of at least one and one-quarter times the state wide unemployment rate for the year to which the data relate;
 (2) are located in an area zoned as a manufacturing district, pursuant to article IV of the zoning resolution of the city of New York on January 1, 2005;  (3) are located in an area zoned as a manufacturing district within ten years prior to January 1, 2005; (4) are located in an area designated as Brownfield Opportunity Areas, Brownfield Opportunity Area Study Areas, Urban Renewal Areas, Empire Zones, Empowerment Zones, or is within a geographic area subject to a plan created pursuant to section 197-a of the New York city charter;

This legislation intends for a community-informed and orientated reuse of the revitalization property and recommends that the final reuse to include either: (1) units of affordable housing for low—and moderate—income individuals;  (2) community services targeted to low—and moderate—income individuals, including but not limited to homeownership counseling, healthcare facilities, community centers, recreation centers, parks or open space, daycare centers; (3) commercial or industrial space for small businesses provided that these businesses shall support local job development and retention; (4) and residential, mixed-use, commercial or industrial projects which are designed to eliminate blight or revitalize or stabilize low—and moderate—income communities, or both.  

Specifically, to facilitate the transfer of these revitalization properties and safeguard owner’s redemption rights, the legislation requires that the certain steps take place during the following phases: 1.prior to the tax lien sale; 2. during contemplated time of sale; and 3. for actual revitalization of the properties. First, prior to the tax lien sale, the Commissioner shall designate priority blocks. The Commissioner of Finance shall then submit a list of all properties to be included in Department of Finance’s tax lien sale. If such properties correspond and qualify as revitalization properties within priority blocks, they may be excluded from the upcoming tax lien sale. City council upon review of list of properties may disapprove of any conveyance by local law. 

To safeguard owner’s redemption rights, the legislation authorizes the City Council to remove any property by Local Law so long as removal is prior to execution of a deed to the City or Third Party. Moreover, there is a four-month waiting period prior to execution of the deed wherein the owner may pay all liens and reclaim their property. Following the four-month mandatory waiting period, owner has additional four-months to reclaim his/her property at discretion of the City. 

Upon execution of the deed, the City or Third Party shall inspect the property and conduct an inspection of the site. Subsequent to the inspection, the City or Third Party shall issue an RFQ to qualifying developers and select winning developer. Once selected, the developer shall issue a site redevelopment plan, remediation plan, financial plan, and community outreach plan. 

Additionally, this legislation creates an advisory board comprised of eleven members, five of whom shall be appointed by the Speaker of the City Council and five by the Mayor.  The Commissioner of Environmental Protection, or his or her designee, shall be an ex-officio member of the advisory committee and serve as chairperson.  The ten other advisory committee members shall be selected so as to achieve a broad range of perspectives and expertise on issues related to revitalization properties and shall include members representing environmental and environment al justice organizations, the building industry, community development interests, and community-based organizations.


The proposed paragraph five of section 11-401 defines “Revitalization property” to mean any parcel of class one, class two, or class four real property that is subject to a tax lien or liens with a lien or liens to value ratio, as determined by the Commissioner of the Department of Finance, equal to or greater than 15 percent and where the reuse of such property may be complicated by the presence or potential presence of contamination.  A revitalization property shall also meet one of the following criteria: i. such parcel is vacant or abandoned, as determined by the Commissioner of the Department of Finance; ii. such parcel is underutilized, as determined by the Commissioner of Environmental Protection upon the recommendation of the advisory board; iii. such parcel is determined to be a parcel of revitalization property by the Commissioner of Environmental Protection and the advisory board upon the recommendation of a community based organization, as defined by subdivision six of this section.  Any such recommendation shall be received by the Commissioner of Environmental Protection and the advisory board not less than thirty days preceding the date of the sale of a tax lien or tax liens and shall include, but not be limited to, the following: (a) a written statement explaining why the parcel should be considered a revitalization property, (b) support for the petition from community residents, property owners and local elected officials.  


The proposed paragraph six of section 11-401 defines “Community based organization” to mean a not-for-profit corporation that meets one of the following criteria:


(a) is located within a priority block, as defined by subdivision seven of this section, which has twenty-five percent or more of its board of directors  residing in the community in such area; or

(b) whose stated mission includes, but is not limited to;


1.  a commitment to owning and operating affordable space to manufacturing companies; and 

            2.  a commitment to redeveloping the revitalization property to those ends that satisfy the needs of the surrounding community.  The use of the revitalization property shall include, but not be limited to, the following uses: i).  units of affordable housing for low—and moderate—income  individuals;  ii). community services targeted to low—and moderate—income individuals, including but not limited to homeownership counseling, healthcare facilities, community centers, recreation centers, parks or open space, daycare centers; iii).  commercial or industrial space for small businesses provided that these businesses shall support local job development and retention; iv).  and residential, mixed-use, commercial or industrial projects that are designed to eliminate blight or revitalize or stabilize low—and moderate—income communities, or both.  


(c) "Community based organization" shall not include any not-for-profit corporation that has caused or contributed to the release or threatened release of a hazardous waste or petroleum from or onto a parcel of real property, or any not-for-profit corporation that has generated, transported, or disposed of, or that arranged for, or caused, the illegal disposal of hazardous waste or petroleum from or onto the parcel of real property. 


The proposed paragraph seven of section 11-401 defines “Priority block” to mean any block selected by the commissioner of environmental protection in consultation with the advisory board that meets one of the following criteria:

i.  is located in or adjacent to census tracts and block numbering areas which, as of the two thousand census that have: 


(a). areas that have a poverty rate of at least twenty percent for the year to which the data relate; and

(b). areas with an unemployment rate of at least one and one-quarter times the state wide unemployment rate for the year to which the data relate;


ii. is located in an area zoned as a manufacturing district, pursuant to article IV of the zoning resolution of the city of New York on January 1, 2005;


iii. is located in an area zoned as a manufacturing district within ten years prior to January 1, 2005; 


iv. is located in an area designated as brownfield opportunity areas, brownfield opportunity area study area, urban renewal areas, empire zones, empowerment zones, or is within a geographic area subject to a plan created pursuant to section 197-a of the New York City Charter.

The proposed paragraph eight of section 11-401 sets forth the creation of an advisory board  and provides the requirements and conditions of said board.


The proposed section 11-401.2 sets forth the procedures for designation of priority blocks and revitalization properties.


Paragraph two of subdivision b of section 11-412.1 is amended to clearly designate the Commissioner of Housing Preservation and Development.


The proposed new section 11-412.3 sets forth special procedures relating to final judgment and release of revitalization properties.


The proposed new section 11-412.4 sets forth special procedures for reuse of revitalization properties.


The proposed new section 11-412.5 sets forth the requirements and conditions with regards to a Council review of conveyance to a third party.


Section seven amends section 11-424.1 to include section 11-412.3  in authorizing the release of the City’s interest in property acquired by in rem tax foreclosure.


Section eight of the legislation states the law shall take effect three hundred sixty five days after its enactment into law except that the Commissioner of the Departments of Environmental Protection and Finance shall take all actions as necessary, including the designation of priority blocks, for the implementation of this law prior t such effective date.
VII.  RES. NO. 795 – EXECUTE THE MEMORANDUM OF UNDERSTANDING
A.  Summary of Res. No. 795

In calling for the Governor and New York State Legislature to execute the Memorandum of Understanding (MOU) required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program (BOA), the Resolution cites the unparalleled opportunity the BOA provides to see vacant land in minority and underserved communities redeveloped, improved, and put to productive use.   The New York State Superfund/Brownfield Law of 2003 stipulates that a MOU be executed by the Governor, the Temporary President of the New York State Senate, Senator Joseph L. Bruno, and the Speaker of the New York State Assembly, Assemblyman Sheldon Silver, to authorize the expenditure of funds associated with the Brownfield Cleanup Program, including the Brownfield Opportunity Areas Program as set forth in Section 970-R of the General Municipal Law.  The Resolution states that, to date, approximately 20 percent of the applications for BOA Program funding have come from the five borough of New York City.  The Resolution further states that the BOA Program is the key to unlocking the potential for revitalizing New York City’s neighborhoods by redeveloping brownfield properties to meet vital community needs such as affordable housing, open space, and local job-creating businesses.  Unfortunately, Governor Pataki and the New York State Legislature have failed to reach agreement on the MOU.  Finally, the Resolution asserts that the failure to reach agreement on the MOU has delayed the disbursement of the $30 million appropriated thus far for the BCP/BOA Programs and, thereby, depriving New Yorkers and their communities of much needed relief and benefits.

VIII.  Conclusion

As previously noted, brownfields are a major policy concern and impediment to development in New York City because of the lack of available land, which would allow for “significant investments in open space, housing, or commercial or industrial facilities.”
   In light of this fact, it would be advantageous for the City and State to pursue measures that provide for the extensive clean up of brownfield sites.  To that end, “[e]nvironmental, community development, housing, and economic development organizations have long hoped that brownfields legislation would lead to extensive cleanup of land.”
  Int. 567, Int. 582, Res. 795 and the new Superfund/Brownfield Law are a step in the right direction and, upon execution of a MOU, the new Superfund/Brownfield Law will have a positive impact in the City’s efforts to reclaim brownfields.

Int. No. 567

By Council Members Gennaro and Yassky

..Title

A Local Law to amend the administrative code of the city of New York, in relation to developing a comprehensive program for the remediation and reuse of brownfields.

..Body

Be it enacted by the Council as follows:

Section 1. Section 24-603 of the administrative code of the city of New York is amended by adding thereto a new subdivision i to read as follows:


i. “brownfield” means any real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.


§2. Chapter six of title 24 of the administrative code of the city of New York is hereby amended by adding thereto a new section 24-613 to read as follows:


§24-613 Comprehensive program for remediation and reuse of brownfields. a. No later than six months after the effective date of this section, the commissioner, in coordination with the office of environmental coordination and other city agencies, as appropriate, and with the advice of the advisory committee established pursuant to subdivision c of this section, shall develop a comprehensive program for a coordinated approach to facilitate the remediation and reuse of brownfields in New York city.  The mission of such program shall be to address and improve public health and the environment in the city and transform brownfield sites from community blights into community assets, with emphasis on communities of low and moderate income that are disproportionately burdened by the clustering of brownfield sites.  The elements of this program shall include, at a minimum: (1) a plan for tracking, and applying for and securing, federal and state funding for brownfields planning, investigation, remediation and redevelopment; (2) a plan for coordinating efforts regarding brownfields planning, investigation, remediation and redevelopment with community groups, other not-for-profit organizations and government agencies; (3) a plan for providing technical assistance for community groups involved in brownfields planning, investigation, remediation or redevelopment activities; (4) a plan for assisting, facilitating, partnering and otherwise supporting the efforts of for-profit and not-for profit developers and property owners to take advantage of state and federal brownfields financial and other incentives; (5) a plan for assessing possible financial and non-financial incentives that could be provided by the city to public or private entities to promote the remediation and reuse of brownfield sites; (6) a plan for developing and implementing effective means of measuring the progress made in the remediation and reuse of brownfield sites in accordance with the above mission, and of publicly reporting such information; (7) a program/strategy for facilitating and implementing the plans that emerge from the designation of brownfield opportunity areas in the city, as provided for in section 970-r of the general municipal law, including, but not limited to, rezoning, incentives, and prioritization of city resources associated with community revitalization at agencies, including but not limited to those allocated to the department of housing preservation and development, the department of city planning, the economic development corporation and the department of small business services; and (8) a plan for public education and communication regarding issues, resources and available city support related to brownfields planning, investigation, remediation and redevelopment.  Each of the elements above shall include actions specifically designed principally to facilitate the remediation and reuse of brownfield sites clustered in communities of low and moderate income.


b. No later than six months after the effective date of this section, and every twelve months thereafter, the commissioner, in coordination with the office of environmental coordination, shall submit a report to the mayor and the speaker of the council regarding brownfields in New York city during the immediately preceding fiscal year.  Such report shall describe the specific actions taken and measures of progress made related to each of the elements of the program established pursuant to subdivision a of this section.  In addition, the report shall include, but not be limited to: (1) identification of support provided to community-based organizations in the context of the state brownfield opportunity areas program established pursuant to section 970-r of the general municipal law, including the number of solicitations and type of such solicitations for assistance requested of the city by such organizations, an account of instances in which the city supported or assisted such organizations pursuant to such requests and the criteria upon which the decisions regarding whether to provide support or assistance were granted; (2) identification of projects being or proposing to be carried out by the city through funding, and the amount of such funding, provided by federal and state funding sources for brownfields planning, investigation, remediation and redevelopment; (3) a description of any financial and non-financial incentives developed pursuant to the program established pursuant to subdivision a of this section; and, (4) identification of obstacles to increasing the pace of brownfields remediation and redevelopment in the city and suggestions for addressing such obstacles.


c. (1) No later than thirty days after the effective date of this section, a brownfields program advisory committee shall be established to assist the commissioner and the office of environmental coordination in implementing the requirements of subdivision a of this section.  

(2) Such committee shall be comprised of eleven members, five of whom shall be appointed by the speaker of the council and five by the mayor.  The commissioner, or his or her designee, shall be an ex-officio member of the advisory committee and serve as chairperson.  The ten other advisory committee members shall be selected so as to achieve a broad range of perspectives and expertise on issues related to brownfields and shall include members representing environmental and environmental justice organizations, the building industry, community development interests, and community organizations.  The members shall be appointed within thirty days of the effective date of this section and shall serve without compensation.  The commissioner and the office of environmental coordination shall provide staff to assist the committee. 

(3) All advisory committee members shall serve for three-year terms, may be reappointed, and may be removed for cause.  Any vacancy occurring other than by expiration of a term shall be filled within fourteen days in the same manner as the original appointment.  A person so appointed shall serve for the unexpired portion of the term of the member succeeded.  New terms shall begin on the next day after the expiration date of the preceding term.

§3. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

§4. This local law shall take effect immediately.

Int. No. 582

By Council Members Yassky and Gennaro

..Title

A Local Law to amend the administrative code of the city of New York, in relation to tax lien foreclosure by action in rem for properties where the redevelopment or reuse of which may be complicated by the presence or potential presence of contamination.    

..Body

Be it enacted by the Council as follows:

Section 1.  Section 11-401 of the administrative code of the city of New York is hereby amended by adding thereto new subdivisions five through eight to read as follows:


§11-401 Definitions.  Whenever used in this chapter, the following terms shall mean:

    
5. "Revitalization property." Any parcel of class one, class two, or class four real property that is subject to a tax lien or liens with a lien or liens to value ratio, as determined by the commissioner of finance, equal to or greater than 15 percent and where the reuse of such property  may be complicated by the presence or potential presence of contamination.  A revitalization property shall also meet one of the following criteria: i. such parcel is vacant or abandoned, as determined by the commissioner of finance;  ii. such parcel is underutilized, as determined by the commissioner of environmental protection upon the recommendation of the advisory board; iii. such parcel is determined to be a parcel of revitalization property by the commissioner of environmental protection and the advisory board upon the recommendation of a community based organization, as defined by subdivision six of this section.  Any such recommendation shall be received by the commissioner of environmental protection and the advisory board not less than thirty days preceding the date of the sale of a tax lien or tax liens and shall include, but not be limited to, the following: (a) a written statement explaining why the parcel should be considered a revitalization property, (b) support for the petition from community residents, property owners and local elected officials.  


6."Community based organization." i. A not-for-profit corporation that meets one of the following criteria;


(a).   is located within a priority block, as defined by subdivision seven of this section, which has twenty-five percent or more of its board of directors  residing in the community in such area, ; or


(b).    whose stated mission includes, but is not limited to;


1.  a commitment to owning and operating affordable space to manufacturing companies; and 

            2.  a commitment to redeveloping the revitalization property to those ends that satisfy the needs of the surrounding community.  The use of the revitalization property shall include, but not be limited to, the following uses: i).  units of affordable housing for low—and moderate—income  individuals;  ii). community services targeted to low—and moderate—income individuals, including but not limited to homeownership counseling, healthcare facilities, community centers, recreation centers, parks or open space, daycare centers; iii).  commercial or industrial space for small businesses provided that these businesses shall support local job development and retention; iv).  and residential, mixed-use, commercial or industrial projects which are designed to eliminate blight or revitalize or stabilize low—and moderate—income communities, or both;  

(c). "Community based organization" shall not include any not-for-profit corporation that has caused or contributed to the release or threatened release of a hazardous waste or petroleum from or onto a parcel of real property, or any not-for-profit corporation that has generated, transported, or disposed of, or that arranged for, or caused, the illegal disposal of hazardous waste or petroleum from or onto the parcel of real property.  


7.  “Priority block.” Any block selected by the commissioner of environmental protection in consultation with the advisory board that meets one of the following criteria:


i.  is located in or adjacent to census tracts and block numbering areas which, as of the two thousand census that have: 


(a). areas that have a poverty rate of at least twenty percent for the year to which the data relate; and


(b). areas with an unemployment rate of at least one and one-quarter times the state wide unemployment rate for the year to which the data relate;


ii. is located in an area zoned as a manufacturing district, pursuant to article IV of the zoning resolution of the city of New York on January 1, 2005;


iii. is located in an area zoned as a manufacturing district within ten years prior to January 1, 2005; 


iv. is located in an area designated as brownfield opportunity areas, brownfield opportunity area study area, urban renewal areas, empire zones, empowerment zones, or is within a geographic area subject to a plan created pursuant to section 197-a of the New York city charter;


8.  “Advisory board.” An advisory board shall be created and comprised of eleven members, five of whom shall be appointed by the speaker of the city council and five by the mayor.  The commissioner of environmental protection, or his or her designee, shall be an ex-officio member of the advisory committee and serve as chairperson.  The ten other advisory committee members shall be selected so as to achieve a broad range of perspectives and expertise on issues related to revitalization properties and shall include members representing environmental and environment al justice organizations, the building industry, community development interests, and community-based organizations.  The members shall be appointed within thirty days of the effective date of this section and shall serve without compensation.  The commissioner of environmental protection and the director of office of environmental coordination shall provide staff to assist the advisory board. 


§2.  Chapter four of title eleven of the administrative code of the city of New York is hereby amended by adding a new section 11-401.2 to read as follows:


§11-401.2 Procedures for designation of priority blocks and revitalization properties. a. The commissioner of environmental protection shall, in consultation with the advisory board,  not less than one hundred eighty days preceding the date of the sale of a tax lien or tax liens, shall designate priority blocks.  The director of city planning shall map priority blocks by block and lot, or by such other identification as the director of city planning deems appropriate, not less than ninety days preceding the date of the sale of a tax lien or tax liens.  Additionally, the commissioner, in consultation with the advisory board, may designate additional priority blocks as he or she deems appropriate.  


b.  The commissioner of finance shall, not less than sixty days preceding the date of the sale of a tax lien or tax liens, submit to the commissioner of environmental protection a list by block and lot, or by such other method of identification   as   the   commissioner  of  finance  may  deem appropriate, of any parcel of real  property  on which  there  is  a  tax  lien  that  may be foreclosed by the city. The commissioner of environmental protection shall determine, and inform the commissioner of finance, not less than ten days preceding the date of the sale of a tax lien or tax liens, whether any such parcel is a revitalization property and determine whether any such parcels are located in or adjacent to priority blocks.  Any tax liens on a parcel so determined to be located on a priority block may not be included in such sale.  In connection with a subsequent sale of a tax lien or tax liens, the commissioner of finance may, not less than sixty days preceding the date of the sale, resubmit to the commissioner of environmental protection a list by  block  and  lot, or by such other identification as the commissioner of finance may deem appropriate, of any parcel of real property  that  was  previously  determined  to  be  a revitalization  property  pursuant to this paragraph and on which there is a tax lien that may be included in such sale. If the commissioner of environmental protection determines that the parcel is not a revitalization property, then the tax lien on the parcel may be included in the sale.  The commissioner of environmental protection shall   determine if the revitalization property is located on a priority block, and inform the commissioner of finance, not less than ten days preceding the date of the sale, whether such parcel remains a revitalization property.



c. The  commissioner  of  environmental protection may periodically review  whether  a  parcel  of class one, class two, or class four real property that is subject to the provisions of subdivision d of this section or subdivision j of section 11-412.4 of this chapter remains a revitalization property.  If the commissioner determines that the parcel is not a revitalization property then the parcel shall not be subject to the provisions of such subdivisions.      


d. Any parcel designated as a revitalization property that is located on a priority block may be subject to an in  rem foreclosure  action,  or in the case where the commissioner of finance does not commence such action  the  commissioner of  environmental protection shall evaluate such parcel and take such action as he or she  deems  appropriate  under  the  programs, existing  at the time of such evaluation, that are designed to encourage the remediation of contaminated properties,  and  shall monitor  or  cause  to  be  monitored  the  status  of the property.   The commissioner of environmental protection, in his or her discretion, shall cause a preliminary site visit to be conducted on any parcel so determined to be a revitalization property.  Such site visit shall include the site history and the site conditions and any other criteria established by the commissioner of environmental protection.  In addition, the commissioner of environmental protection shall submit to the city council a list of  all  parcels so determined to be a revitalization properties within thirty days from the date each such parcel is identified as a revitalization property.


§3.  Paragraph two of subdivision b of section 11-412.1 of the administrative code of the city of New York is amended to read as follows: 


(2)  Such third party shall be deemed qualified and shall be designated pursuant to such criteria as are established in rules promulgated by the commissioner of housing preservation and development, provided, however, that such criteria shall include but not be limited to: residential management experience; financial ability; rehabilitation experience; ability to work with government and community organizations; neighborhood ties; and that the commissioner shall consider whether the third party is a responsible legal tenant, not-for-profit organization or neighborhood-based-for-profit individual or organization. The commissioner of housing preservation and development shall not deem qualified any third party who has been finally adjudicated by a court of competent jurisdiction, within seven years of the date on which such third party would otherwise be deemed qualified, to have violated any section of articles one hundred fifty, one hundred seventy-five, one hundred seventy-six, one hundred eighty, one hundred eighty-five or two hundred of the penal law or any similar laws of another jurisdiction, or who has been suspended or debarred from contracting with the city or any agency of the city pursuant to section 335 of the charter during the period of such suspension or debarment. The rules promulgated by the commissioner of housing preservation and development pursuant to this paragraph may establish other bases for disqualification of a third party.


§4.  Chapter four of title eleven of the administrative code of the city of New York is hereby amended by adding a new section 11-412.3 to read as follows: 


§11-412.3  Special procedures relating to final judgment and release of revitalization properties.    Notwithstanding any other provision of law to the contrary:


a.  The court shall determine upon proof and shall make a finding upon such proof whether there has been due compliance by the city with the applicable provisions of this chapter.


b.  (1) The court shall make a final judgment authorizing the award of possession of any parcel determined to be a revitalization property pursuant to section 11-401.2 of this chapter, described in the list of delinquent taxes not redeemed or withdrawn as provided in this chapter and as to which no answer is interposed as provided herein, and authorizing the commissioner of finance to prepare, execute and cause to be recorded a deed conveying either to the city or to a third party deemed qualified and designated by the commissioner of environmental protection full and complete title to such lands. Any such conveyance to a third party shall be for a use described in subsection 412.4 of this chapter.  



(2) Such third party shall be deemed qualified provided the third party satisfies any criteria as are established in rules promulgated by the commissioner of environmental protection, provided, however, that such criteria shall include but not be limited to: property management experience; financial ability; environmental remediation experience; environmental remediation expertise; and the ability to work with government. The commissioner shall not deem qualified any third party who has been finally adjudicated by a court of competent jurisdiction, within seven years of the date on which such third party would otherwise be deemed qualified, to have violated any section of articles one hundred fifty, one hundred seventy-five, one hundred seventy-six, one hundred eighty, one hundred eighty-five or two hundred of the penal law or any similar laws of another jurisdiction; or who has been suspended or debarred from contracting with the city or any agency of the city pursuant to section 335 of the charter during the period of such suspension or debarment; or that has caused or contributed to the release or threatened release of a hazardous waste or petroleum from or onto a parcel of real property, or any not-for-profit corporation that has generated, transported, or disposed of, or that arranged for, or caused, the illegal disposal of hazardous waste or petroleum from or onto the parcel of real.  The rules promulgated by the commissioner of environmental protection pursuant to this paragraph may establish other criteria for disqualification of a third party.


c.  Following the expiration of the four-month period prescribed in subdivision d of this section, but not more than eight months after the date on which, pursuant to subdivision b of this section, the final judgment authorizing the award of possession of a parcel of revitalization property was entered, the commissioner of finance may execute a deed, pursuant to subdivision b of this section, with respect to such parcel. The owner of said parcel shall continue to have all of the rights, liabilities, responsibilities, duties and obligations of an owner of such parcel, including, but not limited to, maintaining such parcel in compliance with the housing maintenance, building and fire codes, and all other applicable laws, unless and until the commissioner of finance has prepared and executed a deed conveying to the city or to a third party full and complete title to such parcel. Upon the execution of such deed, the city or the third party shall be seized of an estate in fee simple absolute in such land and all persons, including the state of New York, infants, incompetents, absentees and non-residents who may have had any right, title, interest, claim, lien or equity of redemption in or upon such lands shall be barred and forever foreclosed of all such right, title, interest, claim, lien or equity of redemption, except as otherwise provided in subdivisions e and f of this section. The appointment and tenure of receivers, trustees or any other persons, including administrators under article seven-A of the real property actions and proceedings law, appointed by an order of a court to manage real property, shall terminate when title to such property vests in the city or a third party pursuant to the provisions of this chapter. After such termination, said receivers, trustees or administrators shall be accountable to the courts that appointed them for the faithful performance of their fiduciary obligations during the term of their appointment and to the city or such third party for any rents and income received by them for any period subsequent to the date of the vesting of title in the city or such third party.


If the city serves a tenant in possession of a commercial, manufacturing or residential unit within a parcel of revitalization property a notice of termination of tenancy on grounds other than nonpayment of rent, the acceptance of rent for the first forty-five days after termination of tenancy by anyone other than an employee of the department designated by the department to receive such rent shall not be deemed or construed as a waiver of the city's right to initiate and prosecute a proceeding to terminate the tenancy for good cause.


d.  Within four months after the date on which, pursuant to subdivision b of this section, the final judgment authorizing the award of possession of a parcel of revitalization property was entered, any person claiming to have an interest in such parcel shall have the right to make a payment to the commissioner of finance consisting of all taxes, assessments and other legal charges owing on said parcel including payment expenses incurred to a third party for remediation actions described in section 412.4, the lawful interest thereon to the date of payment and a penalty of five percent of said payment of taxes, assessments and other legal charges and interest, which penalty may not exceed one thousand dollars. Such payment shall be made in cash or by certified or bank check. Within such four-month period, such interested person may also request an installment agreement from the commissioner of finance. Such agreement shall require, in addition to full payment of the penalty specified in this subdivision at the time such agreement is entered into, the payment at such time of a first installment equal of fifty percent of all taxes, assessments and other legal charges, and the lawful interest thereon, then owing on such parcel, and the payment of the balance of such taxes, assessments and other legal charges and interest in four equal quarterly installments together with all current taxes, assessments and other legal charges that accrue during such period. Upon receipt of payment in full of the amount specified in the first sentence of this subdivision, the commissioner of finance shall direct the corporation counsel to prepare and cause to be entered an order discontinuing the in rem tax foreclosure action as to said property, canceling the notice of pendency of such action as to said property and vacating and setting aside the final judgment. Upon the execution of an installment agreement and payment of the amounts due at the time such agreement is executed as provided in this subdivision, the commissioner of finance shall direct the corporation counsel to prepare and cause to be entered an order vacating and setting aside the final judgment. The entry of either such order shall restore all parties, including owners, mortgagees and any and all lienors, receivers and administrators and  encumbrancers, to the status they held immediately before such final judgment was entered. Where the commissioner of finance approves an application requesting an installment agreement pursuant to this subdivision, the order vacating and setting aside the final judgment shall provide that in the event of any default as to the payment of either quarterly installments or current taxes, assessments or other legal charges during the term of such agreement, all payments under said agreement shall be forfeited and the corporation counsel, immediately upon notification by the commissioner of finance of such default, shall cause to be entered as to such property a supplemental judgment of foreclosure in the in rem action which authorizes the commissioner of finance to prepare, execute and cause to be recorded a deed conveying either to the city or to a third party full and complete title to such lands. Upon the entry of such supplemental judgment, the provisions of subdivisions c through i of this section shall apply in the same manner as such subdivisions would have applied had no payment been made nor installment agreement executed during the four-month period specified in this subdivision.


e.   (1).  If the commissioner of finance has prepared, executed and caused to be recorded a deed conveying to the city full and complete title to a parcel of revitalization property acquired by in rem tax foreclosure, the city's interest in such parcel may be released pursuant to this subdivision on the application of any party who has an interest in said parcel as either owner, mortgagee, lienor, or encoubrancer at the time of the city's acquisition thereof where such application is made at any time up to sixteen months from the date on which the deed by which the city acquired title to said parcel was recorded.


(2).  Any such application shall be made in writing to the commissioner of citywide administrative services  and shall be verified. It shall contain the information required pursuant to paragraph one of subdivision b of section 11-424 of this chapter, the documents required by subdivision c of such section, and shall be accompanied by the fees required by paragraphs three and six of subdivision b of such section. The fee required by  paragraph three of subdivision b of section 11-424 of this chapter  shall not be refundable.


(3).  The city's interest in any such parcel shall be released only after payment of the sums of money specified in subdivision d of section 11-424 of this chapter.


(4).  The provisions contained in subdivision g of section 11-424 of this chapter shall govern such an application, except as follows:


a.  where such provisions are inconsistent with the provisions contained in this subdivision, the provisions contained in this subdivision shall govern such application; and


b.  where the in rem foreclosure release board denies a written request for an installment agreement that was filed in connection with an application for release of the city's interest in a parcel of revitalization property and such application was filed within thirty days of the date of the city's acquisition of the property sought to be released, the board may, in its discretion, authorize a release of the city's interest, provided that the applicant thereafter pays all the amounts required to be paid pursuant to subdivision d of section 11-424 of this chapter within thirty days of the date on which a letter requesting such payment is mailed or delivered to such applicant.


(5).  Upon receipt of all the amounts required to be paid pursuant to this subdivision, the commissioner of finance shall direct the corporation counsel to prepare and cause to be entered an order discontinuing the in rem tax foreclosure action as to said property, canceling the notice of pendency of such action as to said property and vacating and setting aside the final judgment entered pursuant to subdivision b of this section and the deed executed and recorded pursuant to such final judgment as to said property. The entry of such order shall restore all parties, including owners, mortgagees and any and all lienors, receivers and administrators and encumbrancers, to the status they held immediately before the final judgment was entered, as if the in rem tax foreclosure had never taken place, and shall render said property liable for all taxes, deficiencies, management fees and liens which shall accrue subsequent to those paid in order to obtain the release provided for in this subdivision, or which were, for whatever reason, omitted from the payment made to obtain said release.


f.  If the commissioner of finance has prepared, executed and caused to be recorded a deed conveying to the city full and complete title to a parcel of revitalization property acquired by in rem tax foreclosure and such parcel is entitled to an exemption under any of the provisions of article four of the real property tax law during all or part of the period covered by the tax items appearing on a list of delinquent taxes, the owner of such parcel may apply for a release of the city's interest in such exempt property under the provisions of subdivision e of this section during the period of time set forth in paragraph one of such subdivision and for an additional period up to ten years from the date on which the deed by which the city acquired title to said property was recorded. The application of such owner shall be accompanied by the nonrefundable fee required by paragraph four of subdivision b of section 11-424 of this chapter and shall contain, in addition to the statements, searches and proofs required by subdivision e of this section, a statement that an exemption under the real property tax law is being claimed. Such application shall also state either that it is accompanied by the written certificate of the comptroller setting forth the precise period during which said property, while owned by such application, and during the period after the city's acquisition up to the date of the certificate if said property was still being used for an exempt purpose after said acquisition, was entitled to an exemption and the exact nature and extent of such exemption or that an application for such written certificate has been filed with the comptroller. On issuing such written certificate, the comptroller shall cancel those tax items which have accrued during the period covered by the certificate to the extent the applicant is entitled to an exemption as set forth in the certificate. A release of the city's interest may be authorized only at the discretion of the in rem foreclosure release board and, except as otherwise provided in paragraph four of subdivision e of this section, subject to all the restrictions set forth in subdivision g of section 11-424 of this chapter. A release to an exempt applicant shall be effected only after said applicant has paid all of the amounts required to be paid by subdivision d of section 11-424 of this chapter, except for those tax items which have been canceled, in whole or in part, pursuant to the comptroller's certificate, within thirty days of the date on which the letter requesting payment is mailed or delivered to the applicant.


g.  If the commissioner of finance has prepared, executed and delivered and caused to be recorded a deed conveying to the city or to a third party full and complete title to a parcel of revitalization property acquired through an in rem tax foreclosure, the provisions contained in subdivisions f and i of section 11-424 of this chapter for the release of property so acquired shall not be available. If the commissioner of finance has prepared, executed and caused to be recorded a deed conveying to a third party full and complete title to a parcel of revitalization property acquired by in rem tax foreclosure, the provisions contained in subdivisions e and f of this section for the release of property so acquired shall not be available.


h.  Every deed given pursuant to the provisions of this section shall be presumptive evidence that the action and all proceedings therein and all proceedings prior thereto from and including the assessment of the lands affected and all notices required by law were regular and in accordance with all provisions of law relating thereto. After four months from the date of entry of the final judgment authorizing the award of possession of any parcel of  revitalization property pursuant to the provisions of this section, the presumption shall be conclusive. No action to set aside such deed may be maintained unless the action is commenced and a notice of pendency of the action is filed in the office of the property county clerk prior to the time that the presumption becomes conclusive as aforesaid. Should any lawsuit or proceeding be commenced to set aside a deed conveying to a third party a parcel of revitalization property pursuant to the provisions of this section, such third party shall send to the corporation counsel within ten days of their receipt a copy of any papers served on such third party in such lawsuit or proceeding.


i.  If the commissioner of finance does not execute a deed conveying to the city or to a third party a parcel of revitalization property within eight months after the entry of final judgment authorizing the award of possession of such parcel pursuant to subdivision b of this section, the commissioner of finance shall direct the corporation counsel to prepare and cause to be entered an order discontinuing the in rem foreclosure action as to said property, canceling the notice of pendency of such action as to said property and vacating and setting aside said final judgment. The entry of such order shall restore all parties, including owners, mortgagees and any and all lienors, receivers and administrators and encumbrancers, to the status they held immediately before such final judgment was entered.


j.  If the commissioner of finance directs the corporation counsel, pursuant to subdivision i of this section, to prepare and cause to be entered an order discontinuing the in rem foreclosure action with respect to a parcel of revitalization property determined to be a revitalization property pursuant to section 11-401.2 of this chapter, the commissioner of environmental protection shall evaluate the revitalization property and take such action as he or she deems appropriate under the programs, provided however that the third party would not be subject to any enforcement action by virtue of its status as qualified third party, existing at the time of such evaluation, that are designed to encourage the remediation of environmental contamination and the redevelopment of the property in a manner consistent with the existing neighborhood and desires of the community, and shall monitor or cause to be monitored the status of the property. The commissioner of environmental protection shall maintain a register of revitalization properties.  


§5 Chapter four of title eleven of the administrative code of the city of New York is hereby amended by adding a new section 11-412.4 to read as follows:


§11-412.4.  Special procedures for reuse of revitalization properties.  a. Not more than ninety days from such date that the commissioner of finance records a deed conveying a parcel of revitalization property to the City or to a third party, as determined by subdivision b of section 412.3, the City or third party shall complete an inspection of the parcel of revitalization property and submit a report with such inspections findings to the commissioner of environmental protection and the advisory board.  Such report shall include, but is not limited to, the following criteria: i). the results of an inquiry by an environmental professional; ii). interviews with past and present owners, operators, and occupants of  the  site  for  the  purpose  of gathering information regarding the potential for contamination at the site; iii). reviews of historical sources, such as chain of title documents, aerial photographs, building department records, and land  use  records, to  determine  previous  uses and occupancies of the real property since the property was first developed;  iv). searches for recorded environmental  cleanup  liens  against  the site that are filed under federal, state, or local law;  v). reviews  of  federal,  state, and local government records, waste disposal records, underground storage tank records, and hazardous  waste handling, generation, treatment, disposal, and spill records, concerning   contamination at or near the site; vi). visual inspections of the site and of adjoining properties; vii). specialized knowledge or experience on the part of the person;  viii). the  relationship  of  the  purchase price to the value of the property, if the property was not contaminated;  ix). commonly known or reasonably ascertainable information about  the property;  x). the  degree  of obviousness of the presence or likely presence of   contamination  at  the  property,  and  the  ability   to   detect   the contamination by appropriate investigation.


b. Not more than 180 days from such date that the commissioner of finance records a deed conveying a parcel of revitalization property to the City or to a designated third party, as deemed qualified by subdivision b of section 412.3 of this chapter, the City or designated third party shall provide site control to a community-based organization or a community-based organization in partnership with a for-profit developer or a not-for-profit developer for the purpose of developing a revitalization property development plan.  The third party shall issue a request for qualifications to interested community based organizations or community-based organizations in partnership with for-profit developers or not-for-profit developers for the purpose of providing site control.  Any request for qualifications shall require, but not be limited to, demonstrated capacity by a community-based organization to undertake the redevelopment of the revitalization property or demonstrated capacity by a community-based organization in partnership with a for-profit development company to undertake the redevelopment of the revitalization property.  The advisory board shall assist the third party in the drafting of the request for qualifications and the determination of a community-based organization or community-based organization in partnership with a for-profit developer or a not-for-profit developer. 
c. The designated community-based organization or community-based organization in partnership with a for-profit developer or a not-for-profit developer shall develop a plan for the revitalization parcel.  This plan shall be completed not more than one hundred eighty days from the date of designation provided, however, that such plan shall include, but not be limited to: the proposed use of the revitalization property, the steps that will be taken to remediate the parcel of revitalization property, the costs of such remediation action, the sources of funding for such remediation action, and a community outreach plan.  A community outreach plan shall include, but not be limited to, the following criteria: a description of the manner in which the development of the revitalization property benefits the community; preliminary letters of support from community based organizations, elected officials, residents, and local government; an explanation of how the development plan is consistent with an area-wide 197-A plan if such plan exists; a summary of the opportunities that will be provided for public input during the remedial action.  The community-based organization in partnership with a for-profit developer or a not-for-profit developer shall submit land use applications as required under the universal land use review process of the city of New York.  


d. Any parcel of revitalization property shall include but not be limited to one of the following functions as its final use: i).units of affordable housing for low—and moderate—income individuals;  ii). community services targeted to low or moderate income individuals, this may include but shall not be limited to: homeownership counseling, healthcare facilities, community centers, recreation centers, parks or open space, daycare centers;  iii).commercial or industrial space for small businesses provided these businesses support local job development and retention and target job opportunities for low and moderate income individuals; iv). residential, mixed-use, commercial or industrial projects which are designed to eliminate blight or revitalize or stabilize low or moderate income communities or both;  

e. Any community-based organization or community based organization in partnership with a for-profit developer undertaking the reuse of a revitalization property shall submit to the mayor, the  speaker of the city council, the commissioner of environmental protection, the advisory board, borough president and community board in which the revitalization parcel is located a report of the development progress of the parcel of revitalization property and a list of the outreach activities conducted to the local community.  


§6.  Chapter four of title eleven of the administrative code of the city of New York is hereby amended by adding a new section 11-412.5 to read as follows:


§11-412.5 Council review of conveyance to a third party.  The commissioner of finance shall, prior to the execution of a deed conveying full and complete title of any parcel of revitalization property to a third party pursuant to subdivision c of section 11-412.3 of this chapter, notify the council of the proposed conveyance. Within forty-five days of such notification, the council may act by local law disapproving the proposed conveyance. In the event the council does not act by local law within such forty-five day period, the council shall be deemed to have approved the proposed conveyance. During such forty-five day period or, if the city council acts by local law pursuant to this section, during the period of time from the notification of the council to the presentation to the mayor of such local law and during any additional period of time prescribed in section 37 of the charter, eight-month period provided in subdivisions c and i of section 11-412.3 of this chapter shall be tolled.


§7.  Section 11-424.1 of the administrative code of the city of New York is hereby amended to read as follows: 


§11-424.1 In rem foreclosure release board.  There shall be an in rem foreclosure release board consisting of the mayor, the speaker of the city council, the affected borough president, the corporation counsel and the commissioner of finance. For the purposes of this section, the affected borough president shall be the president of the borough in which a property proposed for release pursuant to this section is located. Members of the board may, by written authority filed with the board and with the city clerk, appoint delegates to act on their behalf as members of the board. The board shall have the power, acting by resolution, to authorize the release of the city's interest in property acquired by in rem tax foreclosure in accordance with sections 11-412.1, 11-412.3, and 11-424 of the code based upon a determination, in its discretion, that such release would be in the best interests of the city. The board shall act after a meeting at which the public has been provided an opportunity to comment on the proposed action. A resolution of the board authorizing a release of the city's interest in any property shall be adopted only upon the affirmative vote of not less than a majority of all the members of the board. The board may consider any information it deems relevant to a determination. The board shall not be required to state the reasons for its determination.


§8.  This local law shall take effect three hundred sixty five days after its enactment into law except that the commissioners of environmental protection and finance shall take all actions as necessary, including the designation of priority blocks, for the implementation of this law prior to such effective date. 
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Res. No. 795

..Title

Resolution calling upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.

..Body

By Council Members Gennaro, Baez, Barron, DeBlasio, Dilan, Foster, Gonzalez, Koppell, Martinez, McMahon, Palma, Reyna, Avella, Brewer, Clarke, Comrie, Fidler, Gentile, Gerson, James, Katz, Liu, Nelson, Quinn, Sanders Jr., Vann and Weprin

Whereas, On October 7, 2003, Governor George E. Pataki signed into law the long-awaited new Superfund/Brownfield Law, which, among other things, created a Brownfield Cleanup Program (“BCP”) for New York State; and

Whereas, The BCP was formed to encourage the voluntary remediation of brownfields and to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties; and

Whereas, The presence of brownfields in New York City are a major policy concern because there is a limited supply of vacant land in the City and brownfields make up a large portion of the relatively few sites available in the City for development, and in some areas brownfields create or add to neighborhood blight; and 

Whereas, The New York State Legislature acknowledged that there are thousands of contaminated properties that threaten the health and vitality of the communities they burden, and that these sites, known as brownfields, are also contributing to sprawl development and loss of open space; and

Whereas, According to the New York City Independent Budget Office, “there are an estimated 3,000 acres to 4,000 acres of brownfields in the city;” and

Whereas, Most of the City’s brownfield sites are located in or near low- and moderate-income communities that have witnessed a long history of abandonment, disinvestments, and environmental degradation; and 

Whereas, The New York State Superfund/Brownfield Law of 2003 stipulates that a Memorandum of Understanding (“MOU”) be executed by the Governor, the Temporary President of the New York State Senate, Senator Joseph L. Bruno, and the Speaker of the New York State Assembly, Assemblyman Sheldon Silver, to authorize the expenditure of funds associated with the Brownfield Cleanup Program, including the Brownfield Opportunity Areas Program (“BOA”) as set forth in Section 970-R of the General Municipal Law; and

Whereas, The BOA Program offers an unparalleled opportunity to see vacant land in minority and underserved communities redeveloped, improved, and put to productive use; and

Whereas, Under the BOA Program, municipalities, community-based organizations, and partnerships of the two may apply for the financial assistance necessary to successfully complete area-wide brownfield redevelopment plans; and

Whereas, The BOA Program is the key to unlocking the potential for revitalizing New York City’s neighborhoods by redeveloping brownfield properties to meet vital community needs such as affordable housing, open space, and local job-creating businesses; and

Whereas, To date, approximately 20 percent of the applications for BOA Program funding have come from the five borough of New York City; and

Whereas, Governor Pataki, Senate President Bruno, and Assembly Speaker Silver have failed to reach agreement on the MOU; and

Whereas, The failure to reach agreement on the MOU has delayed the disbursement of the $30 million appropriated thus far for the BCP/BOA Programs and, thereby, depriving New Yorkers and their communities of much needed relief and benefits; now, therefore, be it

Resolved, That the Council of the City of New York calls upon the Governor and New York State Legislature to execute the Memorandum of Understanding required for the implementation of the landmark 2003 New York State Brownfield Cleanup Program and distribution of funding through the Brownfield Opportunity Areas Program.
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� The City’s authority to conduct tax lien sales sunsets periodically.  The next sunset period will be in April 2006.  


� Added by Local Law 37 of 1996


� Local Law 37 of 1996 grants the authority for these conveyances.


� "Class 1" includes most residential properties of up to three units, vacant land zoned for residential use and most condominiums of not more than three stories.  "Class 2” includes all other property that is primarily residential.


� Following this there is an additional four-month period during which redemption of the property is discretionary.





� Any parcel of class one or  class  two  real   property  that is subject to a tax lien or liens with a lien or liens to value ratio, as determined by the commissioner of finance, equal  to  or greater than  fifteen  percent  and that meets one of the following two criteria: i. such parcel has an average of five or more hazardous or immediately hazardous violations of record of the housing  maintenance code per dwelling unit; or ii. such  parcel is subject to a lien or liens for any expenses incurred by the department of housing preservation and  development for the repair or the elimination of any dangerous or unlawful conditions therein, pursuant to section 27-2144 of this code, in an amount equal to or greater than one thousand dollars.


� According to the 2003 New York State legislation on Brownfields, a brownfield or brownfield site shall mean any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.  


� Advisory board shall include members of environmental groups and community development organizations and shall be appointed by the Mayor and Speaker of the City Council.


� For purposes of soliciting local input, community based organizations shall be located within a priority black and have 25% of the board of directors residing in the community.  Furthermore, the organization must be an environmentally friendly non-profit established for the purpose of maintaining affordable space for manufacturing companies and redeveloping revitalization properties.


� This definition is similar to the New York State definition for distressed areas.  


� New York City Independent Budget Office, Fiscal Brief, “Will New State Law Help Reclaim New York’s Brownfields?”, December 2003, p. 2.


� Id.
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