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	THE COUNCIL OF THE CITY OF NEW YORK
FINANCE DIVISION
LATONIA MCKINNEY, DIRECTOR
FISCAL IMPACT STATEMENT

PROPOSED INTRO. NO:  1396-A
COMMITTEE: Civil Service and Labor 

	TITLE: A local law to amend the administrative code in relation to establishing general provisions governing fair work practices and requiring certain fast food employers to provide advance notice of work schedules to employees and to provide a schedule change premium when hours are changed after required notices. 
	SPONSOR(S): Council Members Lander, Johnson, Cohen, Rose, Kallos, Rodriguez, Richards, Ferreras-Copeland, Torres, Reynoso, Rosenthal, Constantinides, Levin, Levine, Salamanca, Van Bramer, Koslowitz, Lancman, Menchaca, Chin, Crowley, Cabrera, Espinal, Eugene, Maisel, Miller, Williams, Cumbo, Dromm, Cornegy, Barron, Gibson, Palma, Treyger, King, Perkins, Vacca and the Public Advocate (Ms. James)


SUMMARY OF LEGISLATION: This legislation would create a new “fair work practices” chapter of the Administrative Code with two subchapters. The first subchapter establishes general provisions governing fair work practices, while the second subchapter would require advance scheduling and schedule change premiums for workers employed at chain fast food establishments (more than 30 establishments nationally). Regarding advance scheduling, employers would be required to give employees a good faith estimate of what their schedule will look like. Fast food employees must get a written work schedule no later than 14 days before the first day of that schedule. The work schedule must span at least 7 days, be posted at the workplace and via electronic means (if possible), and must be updated within 24 hours of any change. A fast food employee may decline to work or be available to work additional hours not included in the initial written work schedule. If the employee does consent to work or be available to work, their signature must be obtained at or before the start of the shift (electronic transmission acceptable). 
Fast food employers must provide the following schedule change premium – money that an employer pays to an employee as compensation for changes the employer makes to the employee’s work schedule – to fast food employees:
· With less than 14 days’ notice but at least 7 days’ notice - $10 for each change to the work schedule in which additional hours or shifts are added; or the date or start or end time of a regular or on call shift is changed with no loss of hours. 
· With less than 14 days’ notice but at least 7 days’ notice - $20 for each change to the work schedule in which hours are subtracted from a regular or on call shift, or a regular or on call shift is cancelled. 
· With less than 7 days’ notice - $15 for each change to the work schedule in which hours or shifts are added; or the date or start or end time of a regular or on call shift is changed with no loss of hours. 
· With less than 7 days’ but at least 24 hours’ notice - $45 for each change to the work schedule in which hours are subtracted from a regular or on call shift, or a regular or on call shift is cancelled.
· With less than 24 hours’ notice - $75 for each change to the work schedule in which hours are subtracted from a regular or on call shift, or a regular or on call shift is cancelled.

Such payments shall not be considered wages earned for work performed by that employee but rather in addition to wages – paid at such time as the employer pays an employee wages owed for work performed during that work week. These premiums must also be separately noted on a wage stub or other form of written documentation and provided to the employee for that pay period. 

A fast food employer is exempt from paying the amounts above if the employer’s operations cannot continue (for example, due to a fire), the employee requested in writing a change in schedule, two employees voluntarily traded shifts with one another, or the employer is required to pay the employee overtime pay for a changed shift. 

Employers will be required to maintain records documenting their compliance with the requirements of this law for a period of three years. The Office of Labor Policy and Standards (OLPS) will be allowed access to such documentation in furtherance of an investigation. Any person or organization may file a complaint with OLPS within two years of the date the person knew or should have known of the alleged violation and OLPS shall then investigate the complaint. 

Adjudicatory powers may be exercised by the director of OLPS or by the Office of Administrative Trials and Hearings (OATH). If it is determined that a violation has occurred, specific administrative remedies exist for employees and former employees. If employer retaliation has occurred, employees shall have any discipline issued rescinded; be reinstated if terminated; receive back pay for any loss of pay or benefits resulting from discipline; and be granted $500 for each violation not involving termination and $2,500 for each violation involving termination. If an employer is found in violation of the advanced scheduling section, each employee or former employee shall be paid $200. If an employer is found in violation of the schedule change premium, each employee or former employee shall be paid $300.

For each violation of this law, the employer shall also be liable for a civil penalty payable to the City of $500 for the first violation and, for subsequent violations that occur within two years of any previous violation, up to $750 for the second violation and up to $1,000 for each succeeding violation. Additionally, $100 shall be payable to the City and $100 to the fast food employee if a fast food employer is found to be in violation of engaging in a practice of scheduling in which the median hours worked differs significantly from the good faith estimate over a minimum period of time as defined by the rules of the director of OLPS. 

The Office of Labor Policy and Standards will be required to conduct outreach and education to employers, employees, and members of the public who are likely to be affected by the law. The director shall also be required to report annually on the City’s website, on the effectiveness of its enforcement activities. 

EFFECTIVE DATE: This local law would take effect 180 days after it becomes law, except that the director of OLPS shall takes the necessary measures to promulgate rules. Further, in the case of employees covered by a valid collective bargaining agreement in effect on such date, any reference in this law to a separate law (1387-A) in relation to prohibiting on call scheduling for retail employees and providing advance notice of work schedules to retail employees, shall take effect on the stated date of expiration of such agreement. 

FISCAL YEAR IN WHICH FULL FISCAL IMPACT ANTICIPATED: Fiscal 2019

FISCAL IMPACT STATEMENT:

	

	Effective FY18

	FY Succeeding Effective FY19
	Full Fiscal Impact FY19

	Revenues
	$0
	$0
	$0

	Expenditures
	$915,022
	$578,620
	$578,620

	Net
	($915,022)
	($578,620)
	($578,620)



IMPACT ON REVENUES: It is anticipated that there would be no impact on revenue resulting from this legislation. 

IMPACT ON EXPENDITURES: It is anticipated that this legislation will cost $915,022 in Fiscal 2018 and $578,620 in successive fiscal years, largely the result of personal service (PS) costs. Total PS costs will total roughly $375,000 in Fiscal 2018 and $568,000 annually thereafter – representing the salary and fringe benefits of the following hires which will need to be made at the Office of Labor Policy and Standards: community support associate (1), investigator (1), agency attorney (1), compliance coordinator (2), and policy coordinator (1). Other than personal service (OTPS) expenses for a public awareness campaign, computers, office space, and other supplies are expected to cost $540,193 in Fiscal 2018 and $10,698 per year after that. The high cost in Fiscal 2018 for OTPS is almost entirely due to the public awareness campaign – provided to employers, employees, and members of the public, and is estimated to cost $500,000. 
 
SOURCE OF FUNDS TO COVER ESTIMATED COSTS: Not applicable.
SOURCE OF INFORMATION: City Council Finance Division

ESTIMATE PREPARED BY:   Kendall Stephenson, Economist, Finance Division	
					
ESTIMATE REVIEWED BY:  Paul Sturm, Supervising Economist, Finance Division
[bookmark: _GoBack]LEGISLATIVE HISTORY:  This legislation was introduced to the full Council as Intro. No. 1396 on December 6, 2016 and referred to the Committee on Civil Service and Labor. On March 3, 2017 the Committee held a hearing on Intro. No. 1396 and the legislation was laid over. The legislation was subsequently amended and the amended legislation, Proposed Intro. No. 1396-A will be considered by the Committee on Civil Service and Labor at a hearing on May 22, 2017. Upon successful vote by the Committee, Proposed Intro. No. 1396-A will be submitted to the full Council for a vote on May 24, 2017.
DATE PREPARED:  May 18, 2017
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