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TITLE: 
Resolution urging the New York State legislature to take swift action to pass legislation that would require courts in New York State to advise defendants facing felony, misdemeanor or violation charges that a plea of guilty may result in deportation, exclusion from admission or denial of naturalization and that would provide real remedies for defendants if advisement does not occur.

The Committee on Immigration, chaired by Council Member Kendall Stewart, met on Monday, December 6, 2004, and voted unanimously to approve Prop. Res. No. 240-A, which urges the New York State legislature to take swift action to pass legislation that would require courts in New York State to advise defendants facing felony, misdemeanor or violation charges that a plea of guilty may result in deportation, exclusion from admission or denial of naturalization and that would provide real remedies for defendants if advisement does not occur. 

New York City has been and continues to be the epicenter for immigrants in the United States: 36% of New York City’s population is foreign-born, 50% of New Yorkers speak a language other than English at home and approximately 60% of New Yorkers are immigrants or children of immigrants.
  Changes to immigration law in 1996, however, have resulted in removal of increased numbers of immigrants from the United States, including deportation of persons who have been convicted of crimes.  The Anti-Terrorism and Effective Death Penalty Act of 1996 (“AEDPA”) and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (“IIRIRA”) expanded grounds for deportation and decreased judges’ discretion to grant relief from removal.
  According to the Office of Immigration Statistics at the Department of Homeland Security, there were 186,151 removals in 2003, including 79,395 noncitizens with criminal convictions.
  Deportations of noncitizens with criminal convictions have increased exponentially since 1988, when less than 6,000 noncitizens were removed based on criminal convictions,
 and more than doubled since 1996, when 36,909 noncitizens with criminal convictions were removed.
  
According to media reports, as of June 2004, 1,800 foreign-born New Yorkers had been turned over to immigration authorities for deportation in the previous twelve months after serving sentences of one year or less at Riker’s Island.
  Media reports also suggest that of the average 524 foreign-born New York residents who serve time at Riker’s Island each month, 226 could be deported based on their criminal records.
  These statistics highlight the need for immigrants in the criminal justice system in New York City to understand the implications of the decisions they make in their criminal cases.  For immigrants in the criminal justice system, immigration status is what is known as a “collateral consequence.”
  This means that although immigrants may be charged with a crime unrelated to immigration status, a conviction could lead to deportation, detention, exclusion from admission, and denial of naturalization for both undocumented and legal residents.
  

New York State law currently requires courts to advise defendants in felony cases of the possible ramifications of entering a guilty plea before accepting the plea.
  Current law does not require courts to advise defendants in cases of misdemeanors or violations, even though a guilty plea for a misdemeanor or violation could result in deportation, detention, exclusion from admission and denial of citizenship.  In addition, current law explicitly states that there is no remedy if the courts fail to advise defendants of the potential consequence of guilty pleas.

Despite this requirement, many immigrant defendants do not receive notice of the consequences of entering a guilty plea by either the judge or an attorney if present.
  Consequently, many immigrant defendants charged with criminal violations, misdemeanors or felonies who plead guilty are unaware of the impact a guilty plea could have on their immigration status.  An October 11, 2004 article in The New York Times focused on Andre Venant, a permanent resident living in the United States for over 20 years, who was arrested three times for selling swipes on a subway Metrocard and evading fares.
  After his third arrest, despite assertions of innocence he pleaded guilty to receive a shorter sentence.  He was convicted of a misdemeanor that was determined to be a “crime involving moral turpitude,”
 and was detained in a prison in New Jersey before being transferred to a federal detention center in Louisiana, where he spent six months during deportation proceedings.
  He was unaware of the consequences his guilty plea would have on his immigration status.
  With the assistance of an attorney, Mr. Venant received a cancellation of deportation and was able to remain in the United States.
  

At least 20 states and Washington DC require that criminal defendants receive notice of the consequences of entering a guilty plea or conviction on immigration status.
 California’s requirement has been in place since 1978 and has been the model for many other state laws.
  

New York’s law requiring judges to advise defendants in felony cases is set to expire on September 30, 2005.  Prop. Res. 240-A supports legislation that would require judges to administer the following oral advisement on the record in felony, misdemeanor and violation cases: “If you are not a citizen of the United States, you are hereby advised that acceptance by the court of a plea of guilty or conviction of the crime for which you have been charged may result in your deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the laws of the United States.”  In addition, Prop. Res. 240-A supports legislation that would provide remedies for defendants if the judge does not administer this advice. 

Prop. Res. 240-A recognizes that many individuals who are not citizens of the United States plead guilty to crimes without knowing that a conviction, in addition to any criminal sentence, is grounds for deportation, exclusion from admission, and denial of naturalization.  Prop. Res. 240-A supports the passage of legislation that would require judges to advise defendants in felony, misdemeanor and violation cases and provide real remedies to defendants if no advisement occurs to ensure that defendants who are not United States citizens are made aware of the consequences entering guilty pleas can have on their ability to remain in the United States.  
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