DeNora M. Getachew

Counsel to the Committee

Israel Rodriguez

Legislative Policy Analyst

[image: image1.png]



THE COUNCIL

BRIEFING PAPER OF THE GOVERNMENTAL AFFAIRS DIVISION

ROBERT NEWMAN, LEGISLATIVE DIRECTOR

ALIX PUSTILNIK, DEPUTY DIRECTOR, GOVERNMENTAL AFFAIRS

COMMITTEE ON GOVERNMENTAL OPERATIONS

HON. SIMCHA FELDER – CHAIR 

PROPOSED 

RES. NO. 784-A:
By Council Members Mealy, Avella, Brewer, Dickens, Fidler, Foster, Gonzalez, James, Mendez, Palma, Seabrook, Vann, Weprin, White Jr., Sanders Jr., Recchia Jr. and Martinez

TITLE:
Resolution urging the United States Congress to pass S. 453, the “Deceptive Practices and Voter Intimidation Prevention Act of 2007,” introduced by Senator Barack Obama, which prohibits deceptive practices in Federal elections.

February 11, 2008, 1 p.m.

16th Floor Hearing Room 
1. INTRODUCTION


On Monday, February 11, 2008, the Committee on Governmental Operations, chaired by Council Member Simcha Felder, will conduct a hearing on Proposed Resolution Number 784-A, which urges the United States Congress to pass S. 453, the “Deceptive Practices and Voter Intimidation Prevention Act of 2007,” which prohibits deceptive practices in Federal elections. The Committee conducted a first hearing on a this resolution, now amended to correct grammatical errors, on Tuesday, November 13, 2007, during which the Committee received favorable testimony from various witnesses.  

2. BACKGROUND


The fundamental American right to vote is essential to the functioning of our democracy. The Fifteenth Amendment to the Constitution was ratified in 1870, providing that “the right of citizens of the United States to vote shall not be denied or abridged by the United States or by any State on account of race or color.” The Nineteenth Amendment was ratified in 1920, granting American women the right to vote. The Twenty-fourth Amendment was ratified in 1964, prohibiting the use of a poll tax or any other tax to deny a citizen the right to vote. The Twenty-sixth Amendment was ratified in 1971, prohibiting the denial of the right to vote to anyone eighteen years or older simply because of their age.
It was not until Congress passed the Voting Rights Act in 1965, however, that necessary steps were taken to eliminate barriers such as literacy tests, poll taxes and property requirements that disenfranchised many Americans, especially minorities. 

Despite these constitutional and statutory protections, however, voter intimidation and deceptive practices are still used to keep citizens away from voting.  Deceptive practices include phone calls and flyers that provide misinformation on polling sites, voting dates, candidate affiliations, voter registration status and voting requirements. Examples of voter intimidation practices include unnecessary police presence inside and outside of polling locations, videotaping of voters while they are entering voting sites, and distribution of literature and hanging signs targeting specific candidates within polling places.
  


Deceptive practices generally focus on keeping voters away from the ballot box or preventing voters from voting for the candidate of their choice. Typically, these efforts are targeted at racial minorities, new voters, the elderly, the disabled, low-income individuals, naturalized citizens, formerly incarcerated voters, and other groups that are disadvantaged or have historically faced discrimination. Current laws appear insufficient as safeguards against deceptive practices and voter intimidation.

3. THE DECEPTIVE PRACTICES AND VOTER INTIMIDATION PREVENTION ACT OF 2007

Aimed at deterring groups from deliberately intimidating or misleading voters, the original version of the Deceptive Practices and Voter Intimidation Prevention Act
 (“bill”), introduced in the Senate on January 31, 2007, prohibits any person from being deceitful or intimidating when interacting with voters during Federal elections.
  Specifically, the bill prevents the use of the following means to deceive or intimidate voters within sixty days of a Federal election: (i) providing false information as to the time, place, or manner of an election; (ii) providing false information regarding qualifications or restrictions on one’s eligibility to vote; and (iii) providing false information regarding the endorsement of a candidate by any person or organization.
   

Additionally, the bill: (i) authorizes the Department of Justice (“DOJ”) to impose criminal liability on anyone proven to have engaged in intimidating or deceptive acts, including fines; 
  (ii) permits private citizens to file a lawsuit in order to prevent deceptive behavior during Federal election campaigns;
 and (iii) authorizes the United States Attorney General (“AG”) to provide corrective information to people who have been misled by such deceptive or intimidating conduct.
  

The United States Senate Judiciary Committee conducted a first hearing on the bill on June 7, 2007.
  The United States House of Representative passed the companion legislation to the bill, H.R. 1281, by a voice vote on June 25, 2007 and referred H.R. 1281 to the Senate Judiciary Committee.
  The Senate Judiciary Committee considered the bill again on September 6, 2007,
 at which time it received and adopted several amendments. The final version of the bill, S. 453.RS (“revised bill”) was reported favorably.
  The fundamental purpose and structure of the bill remain intact following the Senate Judiciary Committee amendments, but, for the sake of clarity, the substantive amendments are listed below:

· The revised bill would increase the penalties for voter intimidation from one year to five years, to mirror the penalties for engaging in deceptive practices, and would require the United States Sentencing Commission to review the proposed amendment within 180 days of enactment.

· The revised bill would clarify that that the corrective measures required of the AG are strictly limited to basic information about voting, such as time, location, and identification/eligibility requirements.  The purpose of this amendment was to ensure that the AG does not appear political in its corrective communications.

· The bill would have allowed a private right of action for any aggrieved citizen.  The revised bill eliminates the private right of action and instead would require individuals to file their complaint with the DOJ, allowing for aggrieved individuals to seek an order in Federal court only if the DOJ does not respond with a corrective action to a complaint within 72 hours or such lesser time, if an election date is imminent.

· The revised bill would require the AG to establish standards and procedures for how the AG would provide corrective information.
  

· The revised bill would require the AG, in consultation with the Federal Communications Commission and the Election Assistance Commission, to conduct a feasibility study of providing corrective information and produce a feasibility report on the conclusions of such study within 90 days of enactment.
  

The bill was placed on the Senate Legislative Calendar under General Orders on October 4, 2007 and that status remains unchanged as of February 8, 2008.

4. RES. NO. 784-2007

Proposed Res. No. 784-A urges Congress to pass the “Deceptive Practices and Voter Intimidation Prevention Act of 2007.” Congressional measures are needed to ensure and protect the integrity of elections, to safeguard the right of all citizens to vote for the candidate of their choice, and to prevent any attempts to keep voters from exercising their right to vote.   After the first hearing on Res. 784, several minor technical grammatical amendments were made to the resolution, however, the substance of the resolution remains the same.


Proposed Res. No. 784-A

 

..Title

Resolution urging the United States Congress to pass S. 453, the “Deceptive Practices and Voter Intimidation Prevention Act of 2007,” introduced by Senator Barack Obama, which prohibits deceptive practices in Federal elections.

..Body

 

By Council Members Mealy, Avella, Brewer, Dickens, Fidler, Foster, Gonzalez, James, Mendez, Palma, Seabrook, Vann, Weprin, White Jr., Sanders Jr., Recchia Jr. and Martinez

 


Whereas, The Voting Rights Act provides that legally qualified persons shall be free to register for federal, state, and local elections, and that no person shall be denied the right to vote on account of race or color; and


Whereas, Americans, throughout the nation, continue to be targets of deceptive practices and intimidation as they attempt to vote; and


Whereas, Voters in Pima County, Arizona, reported being videotaped as they went into the polls, discouraging them from voting; and


Whereas, In New Haven and Waterbury, Connecticut, voters reported police officers stopping cars as they were parking at polling locations; and


Whereas, On November 6, in Tucson, Arizona, polling places were targeted by groups seeking to challenge voters based on their citizenship status; and


Whereas, In Dallas, Texas, voters received intimidating flyers in their mailboxes advising them that police officers would be at voting locations to prevent voter fraud; and


Whereas, Voters in several counties in Virginia received phone calls on election day saying voters would be arrested if they attempted to vote; and


Whereas, Poll workers in Montgomery County, Ohio would not let people vote unless they declared their party affiliation; and


Whereas, Deceptive practices and voter intimidation often intentionally target traditionally disenfranchised communities, such as minorities, seniors, and young people limiting the right to vote of millions of vulnerable Americans; and


Whereas, According to former Attorney General Alberto R. Gonzalez, current laws are insufficient to stop deceptive practices and voter intimidation cases; and


Whereas, The “Deceptive Practices and Voter Intimidation Prevention Act of 2007,” contains clear statutory language and the necessary authority to commence investigations of deceptive practices, would establish harsh penalties for those guilty of deceptive practices, and would address the real harm of these crimes by reaching out to misinformed and intimidated voters with accurate and full information; and


Whereas, S. 453 would ensure that every eligible voter has the right to vote without interference in Federal Elections; now therefore, be it 


Resolved, That the Council of the City of New York calls upon the United States Congress to pass S. 453, the “Deceptive Practices and Voter Intimidation Prevention Act of 2007,” introduced by Senator Barack Obama, which prohibits deceptive practices in Federal elections.
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� See � HYPERLINK "http://www.nationalcampaignforfairelections.org" ��www.nationalcampaignforfairelections.org� for examples of deceptive practices.  


�See Deceptive Practices and Voter Intimidation Prevention Act of 2007, S. 453.IS, 110th Cong. (2007).


� See generally, id.


� Id.


� See id at §3.


� Id.  


� Id at §5.


� Deceptive Practices and Voter Intimidation Act of 2007: Hearing on S. 453 Before the S. Comm. on Judiciary, 110th Cong., Sen. Report 110-191, Calendar No. 411 (October 4, 2007).


� Id.


� Id.


� Id.


� See Deceptive Practices and Voter Intimidation Prevention Act of 2007, S. 453.RS, 110th Cong. (2007).





� Id. at §5(a). 


� Id. at §5(b).


� Id. at §5(c).


� Id.


� See Congressional Record for S. 453 available at � HYPERLINK "http://www.thomas.gov" ��www.thomas.gov�.  
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