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TITLE:                       A Local Law to amend the administrative code of the city of New York, in relation to reports on school discipline and police department activity relating to schools.
I. INTRODUCTION

On December 20, 2010, the Education Committee, chaired by Council Member Robert Jackson, and the Public Safety Committee, chaired by Council Member Peter Vallone Jr., will each hold a vote on Introduction No. 442 (Int. 442).  The bill would amend the administrative code of the city of New York, to require reports on school discipline and police department activity relating to schools to be delivered to the Council.  
Prior to today’s vote, the Education Committee, the Public Safety Committee, and the Juvenile Justice Committee, chaired by Council Member Sara M. Gonzalez, held a hearing on Int. 442 on December 16, 2010.  Representatives of the Department of Education, the New York City Police Department, student advocacy groups, civil liberties groups, and other concerned members of the community testified at the hearing.  The Council has also held several hearings on the topic of safety in schools in recent years.  In October of 2007 the Council held an oversight hearing on school safety and in November of 2009 a hearing was held to discuss Proposed Introduction 816-A, a bill that shared certain elements with Int. 442.  


II. BACKGROUND

In 1998 the former New York City Board of Education (now the Department of Education, (“DOE”)) voted to transfer significant control of school safety and security from its Division of School Safety to the New York City Police Department (“NYPD”).
  The plan included the transfer of jurisdiction over 3,200 School Safety Agents (“SSAs”) to the NYPD, which included the responsibility of training, recruiting and managing such agents.
  

The relative success of the transfer is debated by many parties.  One of the positive aspects of the transfer, according to the NYPD, is that schools have become safer since it gained control of safety procedures in 1998.  According to testimony given by the NYPD at a previous City Council hearing on school safety held in October 2007, from the 1999-2000 school year until the 2006-2007 school year, total crime in schools decreased by almost 14%.
  This trend continued; NYPD testimony at a November, 2009 City Council hearing on school safety revealed that from the 1999-2000 school year until the 2008-2009 school year total crime in schools decreased by 34%.
  Additionally, the testimony of the NYPD at the 2009 hearing stated that since the 2001/2002 school year, violent crime in schools decreased by 25 %, the seven major index felonies decreased by 33 %, non-criminal incidents, such as harassment, disorderly conduct and trespassing, decreased by 44 %, and possession of weapons and dangerous instruments decreased by 43 %.

The fiscal year 2009 Mayor’s Management Report (“MMR”) showed a 13% decrease in the seven major felony crimes in schools from the previous fiscal year and a greater than 20% decrease in other criminal incidents.
  The fiscal year 2010 MMR, in turn, showed approximately a 7% decrease in both the seven major felony crimes and in other criminal incidents in schools from the 2009 fiscal year.

Aspects of the transfer that are reportedly less successful, however, involve the allocation of authority regarding school safety decisions and the manner in which school safety enforcement is carried out.  Specifically, the concerns focus on: (i) the school safety authority structure; (ii) the apparently harsh punishment meted out by SSAs and NYPD officers in the School Safety Division; and (iii) the need for SSAs to be held accountable for their actions.
School Safety Authority Structure

To govern the initial transfer of power, the then-Board of Education and the NYPD drafted a Memorandum of Understanding (“MOU”) in 1998.  According to news reports, however, serious questions regarding who was given authority to make school safety decisions remained.
  Furthermore, the MOU was largely thought to have expired in 2002, until The New York Civil Liberties Union (“NYCLU”) reported on June 17, 2009, that an inquiry by Assemblyman Karim Camara uncovered a 2003 renewal of the agreement signed by Mayor Bloomberg and Schools Chancellor Joel Klein.
  During an October 2007 City Council oversight hearing about the structure of school safety and the relationship between the NYPD and DOE, some individuals expressed confusion and/or displeasure regarding the authority structure as it related to school safety.
  

One particularly dramatic incident demonstrating the confusion surrounding the chain of command in school safety decisions occurred just one day before the Council’s October 2007 hearing.  On October 9, 2007, the principal of East Side Community High School was arrested on charges of obstructing governmental administration and resisting arrest as he tried to intervene in the arrest of a student by an SSA.
  Police stated that the principal became involved in an altercation with another SSA when the principal tried to avoid having a student removed from school via the front door.
  

Concerns Regarding Harsh Punishment 

Other arrests in schools have caused advocates to question whether SSAs are overly harsh in their approach to school safety.  On January 17, 2008 a 5-year-old was handcuffed at P.S. 81 in Queens after throwing a tantrum in his kindergarten class and knocking items off a desk in the principal’s office.
  Even after his baby-sitter arrived at the school to pick him up, the boy was not released, but instead taken by ambulance to Elmhurst Hospital Center to be evaluated.
  In a suit later filed against the City, the NYPD, and the DOE, the boy’s parents alleged that the 5-year-old suffered wrist injuries when handcuffed as well as psychological and emotional damage.
  The parents claim that their son suffered from nightmares after the incident and underwent treatment with a psychologist.
  This incident is a particularly dramatic one, but there are several other complaints about how students are treated by SSAs. 
For example, a report by NYCLU, entitled Criminalizing the Classroom: The Over-policing of New York City Schools, found that “the environment created by the massive deployment of inadequately trained police personnel in schools…is often hostile and dysfunctional” and leads to the criminalization of students.
  NYCLU also argues that SSAs and police often subject students to inappropriate treatment including: derogatory, abusive and discriminatory comments and conduct; intrusive searches; and arrest for minor non-criminal violations of school rules.
  Such arrests have the potential to lead students into the juvenile justice system, which can in turn lead to the student falling behind in his or her studies and becoming detached from the school environment.
  On January 20, 2010, the NYCLU, the ACLU and the law firm of Dorsey & Whitney LLP filed a class action suit in the name of five students on behalf of themselves and all similarly situated middle and high school students in the U.S. District Court for the Eastern District of New York.
  The complaint alleges that the NYPD School Safety Division has a policy of unlawfully seizing and arresting students and of using excessive force against students.
  

Accountability of School Safety Agents

Advocates also argue that SSAs should be held accountable for their actions in a more transparent manner.  There are concerns that those who encounter difficulties with SSAs have trouble voicing their complaints because the complaint-filing process is unpublicized and difficult to maneuver.  Indeed, there is little information available via either the DOE or NYPD websites that would assist individuals in filing complaints against SSAs.  
A complaint may be made by contacting the Internal Affairs Bureau (IAB) of the NYPD, which has jurisdiction over major complaints, such as serious misconduct or corruption.  Complaints that constitute less serious conduct are passed to School Safety Investigations.
  Among the complaints that School Safety Investigations handles are cases that involve accusations of force, abuse of authority, discourtesy, or offensive language (“FADO allegations”).
  At the Council’s 2009 hearing on school safety issues the NYPD testified that, after the Council brought the difficulty of making complaints to its attention, it took steps to fix this problem by working with the Department of Information Technology and Telecommunications to ensure that anyone calling 311 with a complaint against an SSA would have their complaint referred to the IAB.
 

III. SCHOOL SAFETY DATA

The issues and concerns surrounding school safety are of great concern to the people of New York City.  As many claims are of an anecdotal nature, however, it is difficult to evaluate the reality of the situation.  School safety was one of the issues addressed by the State Senate in approving changes to the school governance law for New York City schools in August of 2009.
  An amendment adopted by the Senate (S6106 of 2009), establishes an annual school safety meeting in each school.
  The purpose of this meeting is to provide an opportunity for the school administration and the parents to discuss school safety concerns, including matters related to school safety officers.
  The meetings are intended to be school specific, meaning that they are meant to address safety concerns affecting an individual school.
  Although this amendment died in the Assembly, the DOE agreed to move forward with implementing the plan and changed the Chancellor’s Regulation on March 24, 2010 to require that the school safety committees hold at least one annual meeting that is open to all parents from the school.
  Hopefully such meetings will eventually shed light on the concerns advanced by students, parents, and advocates.  In the meantime, however, supporting data are needed to evaluate the safety situation in schools. 

Available Data Pertaining to School Safety
Limited data is available in the MMR.  The New York City Police Department section of the FY 2010 MMR provides a breakdown of the number of complaints of the seven major crimes that took place in schools.  The seven major crimes are murder, rape, robbery, felonious assault, burglary, grand larceny, and grand larceny auto.
  The NYPD section of the FY 2010 MMR also provides the number of school incident complaints that fall into “other criminal categories” and “other incidents.”

The aggregate number of “major crimes, other crimes and non-criminal incidents” that occur within DOE schools can be found in the DOE section of the MMR.
  The DOE collects safety data from schools and is required to submit data on school safety annually to the New York State Education Department (SED).  SED’s Uniform Violent and Disruptive Incident Reporting System (known as VADIR) gathers data on violent and disruptive incidents in schools and uses the information to comply with State and federal reporting requirements.
  Data is required to be submitted annually for each school on incidents involving physical injury or threat of physical injury, (e.g. homicide, sex offense, assault, robbery, arson, kidnapping, reckless endangerment) and incidents involving weapons or that disrupt the educational process (e.g. burglary, bomb threat, criminal mischief, false alarm, riot and intimidation, harassment, menacing or bullying).
  For each of these types of incidents schools must report the number of incidents overall; number of incidents involving alcohol or drugs; number of incidents on school transportation; number of offenders (student, staff and other); and number of victims (student, staff and other).  Schools are also required to report all consequences of these incidents, that is, how many enrolled student offenders were assigned or referred to: counseling or treatment programs; teacher removal; suspension from class or activities; out-of-school suspension; transfer to alternative education program; and/or law enforcement or juvenile justice.

Although a significant amount of information pertaining to school safety is available, the data are not standardized and the categories reported can vary from one year to another.  Additionally, no data appears to be available that speaks to the relationship between SSAs, students, and teachers.  Int. 442 would serve the purpose of making data available that would fill the current information void and would introduce greater transparency into school discipline and safety.  
IV. ANALYSIS OF INT. 442
Int. 442 would amend the administrative code of the city of New York in order to increase transparency around school discipline and the activity of police department personnel assigned to the school safety division in schools under the purview of the DOE.  The bill would achieve this by requiring the DOE and the NYPD to make reports to the city council.  The DOE would be required to report, in substance, on the number of suspensions taking place and the reasons for such suspensions; the NYPD would be required to report on the number of students arrested and/or summonsed by personnel assigned to the school safety division and the reasons for such arrests and summonses.  Additionally, all of the disciplinary, arrest and summons data will be disaggregated by, among other things, race/ethnicity, age/grade, gender, and geographical indicators.  
DOE Reporting 

Section one of the bill would amend title 8 of the administrative code of the city of New York by adding a new chapter 11 with three sections, §8-1101 through §8-1103.  The three sections, respectively, would provide definitions of terms, require the DOE to provide an annual report on student discipline to the city council, and would require the DOE to provide a citywide report on suspensions to the council twice a year. 

Section 8-1101 defines the term “chancellor” and also provides that the provisions of the law will confirm to the confidentiality requirements required by section 1232g of title 20 of the United States Code, the Family and Educational Rights and Privacy Act (FERPA).

Section 8-1102 would require the chancellor to provide an annual report to the city council on the discipline of students.  The first part of the report would be disaggregated by school and would contain information on the number of students subjected to principal’s or superintendant’s suspensions.  This data would in turn be disaggregated by race/ethnicity, age of the student as of December 31st of the school year during which discipline is imposed, gender, whether the student is receiving special education services or whether the student is an English Language Learner, disciplinary code infraction and length of suspension.  In order to ensure compliance with FERPA, and prevent any specific student from being identified via the data, any category containing between 0 and 9 students shall be replaced with a symbol instead of a number.  The report will also include the citywide total number of transfers that occurred in connection with a suspension, disaggregated by involuntary and voluntary transfers.  
Section 8-1103 would require the chancellor to submit a citywide report on suspensions to the council twice a year, by October 31st and March 31st.  Each report will contain six months of citywide data with the total number of suspensions for each of month, disaggregated by superintendent’s and principal’s suspensions.
NYPD Reporting

Section two of the bill would amend chapter one of title 14 of the administrative code of the city of New York by adding a new section 14-152.  Part a of the section defines terms such as “School safety agent” and “non-criminal incident.”  Non-criminal incident means a reportable incident that is not a felony or a misdemeanor, but which might include: dangerous instruments,
 fireworks, trespass, disorderly conduct, harassment, loitering, or possession of marijuana. 
Part b requires the NYPD to submit to the council, on a quarterly basis, a report based on data reflecting summons, arrest and non-criminal incident activity from the preceding quarter.  The report is to be disaggregated by patrol borough and include, at a minimum: the number of individuals arrested and/or issued a summons by SSAs or police officers assigned to the school safety division of the NYPD, the charges made in these cases (and whether the charge was a felony, misdemeanor or violation), and the number and type of non-criminal incidents that occurred in the quarter.  For all of these categories, the data shall be disaggregated, where practicable based upon the manner in which the applicable records are maintained, by race/ethnicity, year of birth, gender, whether the individual is receiving special education services, and whether the individual is an English Language Learner.  

Other Reporting Information


The rest of the bill includes information relating to school safety and discipline reports.  Subsection d of the proposed section 14-152 would codify the current practice of 311 operators transferring complaints regarding SSAs to the IAB.  This would ensure that the public has an easy and accessible way to file complaints against SSA, thus working towards the goal of holding SSAs accountable for their actions.  
Subsection e of the proposed section 14-152 would provide that the disclosure limitations of administrative code section 14-150, which covers other reports provided by the NYPD to the council, apply to the reports produced under 14-152 as well.  Subsection f, in turn, provides a timeline for the NYPD to produce the reports.
Section three of the bill describes when the law shall take effect.  Most of the law will take effect ninety days after its enactment into law.  A few parts, however, such as the DOE data relating to the total number of students subjected to a principal’s suspension, and the disaggregation of data by the DOE by whether the student is an English Language Learner, will take effect later.  These provisions will take effect with the reports that cover the 2011-2012 and the 2012-2013 school year, respectively, so that the DOE has time to adjust its systems to ensure this data is captured.

V. CONCLUSION

Today, the Education and Public Safety Committees will each vote on Int. 442.  It is the Committees’ hope that the data required by Int. 442 will bring a level of transparency and visibility to school safety procedures and decisions that is currently lacking.  
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