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BY: 
Council Members Perkins, Barron, Clarke, 

Comrie, Davis, Foster, Jackson, Lopez, Sanders, Seabrook, Serrano, Vann and Brewer; also Council Member Stewart

TITLE:
Resolution calling upon the New York State Legislature to pass a bill to restore the right to vote for parolees, and also calling upon the United States Congress to pass H.R.259, also known as the Civic Participation and Rehabilitation Act of 2003, to secure the federal voting rights of persons who have been released from incarceration.

 I.  INTRODUCTION

On January 16, 2003, the Committee on Fire and Criminal Justice Services, chaired by Council Member Yvette Clarke, will hold a hearing on Proposed Res. No.  547-A.   Proposed Res. No. 547-A calls upon the State Legislature to restore to parolees the right to vote in any election and calls upon the U.S. Congress to pass legislation to secure federal voting rights of persons released from incarceration (See Attachments A, B and C for Proposed Res. No. 547-A, S.2039, and H.R.259, respectively).1  Those expected to testify include Representative John Conyers, Jr., as well as representatives from the New York Civil Liberties Union, DEMOS, and the Drug Policy Alliance.

II.  BACKGROUND

Felony disenfranchisement laws have been in existence in many states since the founding of this country.  At that time, women, African-Americans, the poor, illiterates and convicted felons, were excluded from the voting population.  Following the Civil War, the felony voting restrictions took on a new form in some Southern states.  Seemingly race-neutral voting barriers, such as literacy tests, poll taxes, and grandfather clauses were created to restrict the enfranchisement of African-Americans.  Today, only felons remain disenfranchised.2  

Currently, the right to vote in federal, state and local elections is determined by the voting laws in place in one's state of residence.  Since the federal government allows the states to determine the qualifications for voting, laws governing the restoration of voting rights after felony convictions differ throughout the United States.  In some states, individuals can easily regain the right to vote, whereas in other states, individuals can lose their voting rights permanently.  New York State is one of thirty-two states that prevent convicted offenders from voting while they are on parole.3  Moreover, in 2000, an estimated 4.65 million Americans, including 131,273 New Yorkers, were barred from voting due to disenfranchisement laws across the country.
 
Many countries, including France, Germany, Israel, Norway, and Poland, allow convicted offenders who have served their sentences, as well as persons serving a prison sentence, to vote.  Some countries impose these restrictions for a short time following the conclusion of a prison term, but only when a person is convicted of an electoral offense.5
III.  VARIATION IN STATE LAW 6
Since voting qualifications are determined by state law, the right to vote varies based upon the state in which one resides.  For example, an ex-felon in West Virgina can vote in a federal election, but an ex-felon in Virginia cannot.  Moreover, if an ex-felon moves from Virginia to West Virginia, this ex-felon’s voting rights are restored, whereas, a move from West Virginia to Virginia results in the loss of the vote.  

To date, 46 states, including New York, deny prisoners serving a felony sentence the right to vote.  Those states that permit inmates to vote include Maine, Massachusetts, New Hampshire, and Vermont.  As mentioned above, 32 states deny the vote to persons on parole (New York among them), and in 14 states a felony conviction can result in disenfranchisement for life.  

All states that disenfranchise for life allow ex-felons to apply to have their voting rights restored but not many ex-felons have the political and economic resources to do so.  Most often, ex-felons are required to obtain a pardon from the governor or action by a board of pardons or parole.  For example, of the 200,000 ex-felons in Virginia, only 404 had their voting rights restored in a recent two-year period.  In Mississippi, ex-offenders can restore their vote through an executive order from the governor or a bill in the legislature that receives a two-thirds vote.

IV.  IMPACT ON MINORITIES 7
Some activists argue that disenfranchisement laws have a disproportionate effect on minorities.  Thirteen percent of the African-American male adult population, or 1.4 million African-American men, are disenfranchised.  With the current rate of incarceration, 3 in 10 of the next generation of black men will be disenfranchised in the future.  

V.  RATIONALE FOR REFORM 8
 
Advocates, academics and legislators have advocated for reform of disenfranchisement laws for the following reasons:

1.  Voting fosters a sense of obligation and responsibility.  Time spent in jail following 

a conviction already constitutes a loss of liberties.  Upon returning to the community, one method to foster a sense of civic responsibility amongst offenders is to allow their participation in the electoral process.  Individuals who have a stake in the well-being of their community are less likely to commit crimes against it.  Moreover, such restrictions conflict with the principle that once an offender has "paid his debt to society" he should be free to join the community.
2.  Felony voting restrictions are outdated.  As mentioned previously, voting 

restriction were enacted over a century ago and have not been re-examined since their  enactment.  

3.  Felony voting restrictions should not serve as a form of punishment.  Prison 

    sentencing serves as punishment.  While restrictions imposed when in prison are   

    required to maintain public safety, some advocates question whether a crime control    

    purpose is served by denying the right to vote to an ex-felon.

4.  Felony voting restrictions increase racial tensions.  Disenfranchisement laws 

    have had a significantly disproportionate impact on African-Americans.  Advocates  

    argue that to promote racial harmony, it is important to make our laws as inclusive as   

    possible.

5.  Congress is empowered by the Constitution to legislate this type of reform.   

    Congress can justify the passage of proposed HR259, through Article I,  

    by asserting its belief that all criminals (excepting felons currently in prison) are    

    entitled to vote.  Congress also could assert authority to pass this bill under the  

    enforcement clauses of the 14th and 15th Amendments.  This can be asserted by way   

    of the disparate impact that disenfranchisement of these convicted felons or ex-felons    

    has on some minority groups, or because this disenfranchisement is racially motivated.  

6.  Disenfranchisement laws affect some communities more than others.  A community 

    with a high percentage of convicted felons is disproportionately affected by    

    disenfranchisement, as a larger portion of that community’s population is unable to   

    vote in relation to another community with a lower rate of felony convictions.

VI.  OPPOSITION TO REFORM 

Those who oppose reform by Congress or state legislatures voice the following arguments:

1.  Dual voting records are difficult to maintain.  Most states do not have separate 

    voting sheets for federal and state elections.  This logistical problem could result in        

    felony offenders voting in elections that the state barred them from.9
2.  Disenfranchisement should be part of the sanction for state crimes.  Some  

    advocates argue that voting is a privilege, evidenced by the fact that only those who    

    have reached a certain age, and are US citizens, have voting rights.  These advocates  

    also argue that only people who are trustworthy and loyal to our country should be able    

    to vote.10 

3.  Disenfranchisement laws preserve the rights of law-abiding citizens to decide law   

enforcement issues.  These laws allow citizens to decide law enforcement issues without, according to the Heritage Foundation, the “dilution of voters who have been deemed less trustworthy or have waived their right to participate in those decisions” by committing a criminal offense.11
4.  Communities with a high percentage of convicted felons are protected by these

laws and would be the most adversely affected by the vote of an unreformed    felon.12 

5.  Congress lacks authority to mandate that all states secure the federal voting

rights of persons who have been released from incarceration.  These advocates believe that disenfranchisement laws should be left to the states, as federal law allows states to decide the qualifications for voting.  As such, states with disenfranchisement laws can review re-enfranchisement on a case-by-case basis, through an application process.  The limitations of the federal government intervening in this process are enumerated in the Constitution and in case law:

a. The principle of federalism is designed to limit Congress’ ability to encroach 

      on state power.  This principle is recognized in the Tenth Amendment and the   

      structure of Articles I through II of the US Constitution.

b.   Article I, Section 2 of the 14th Amendment recognizes that states may deny 

      the right to vote to those who have engaged in “rebellion, or other crime.”

c.   Article I, Section 4, allows the states to establish the “times, places and 

manner of holding elections for Senators and Representatives,” except that the   

     “Congress at any time by Law make or alter such Regulations.” This statement                 

      has been interpreted that “such regulations” refer only to “times, places and 

      manner” of holding congressional elections.13
ATTACHMENT A

CITY COUNCIL PROPOSED RES. NO.  547-A

Proposed Res.  No.  547-A

..Title

Resolution calling upon the New York State Legislature to pass a bill to restore the right to vote for parolees, and also calling upon the United States Congress to pass H.R.259, also known as the Civic Participation and Rehabilitation Act of 2003, to secure the federal voting rights of persons who have been released from incarceration.  

..Body

By Council Members Perkins, Barron, Clarke, Comrie, Davis, Foster, Jackson, Lopez, Sanders, Seabrook, Serrano, Vann and Brewer; also Council Member Stewart


Whereas, The right to vote is a fundamental right and one of the most basic constitutive acts of citizenship; and


Whereas, In 2000, 4.65 million Americans, including 131,273 New Yorkers, were barred from exercising their right to vote due to restrictive felony disenfranchisement laws across the country; and

Whereas, The federal government leaves it to states to determine the qualifications for voting, resulting in enormous variations in voting eligibility from state to state; and

Whereas, The absence of a uniform standard for restoring the right to vote to ex-offenders has led to an unfair disparity and unequal participation in elections that depends solely upon where an ex-offender resides; and

Whereas, According to Demos, voting rights in seventeen states and the District of Columbia are restored upon release from prison, in twenty eight states after a probation term, in thirty two states after completing a parole term, in thirteen states, effectively never, and in some states only after fines are paid; and


Whereas, New York is one of the thirty-two states that prevents convicted offenders from voting while they are on parole; and 


Whereas, To remedy New York’s disenfranchisement of persons on parole, New York State Senate bill S.2039, introduced by Senator Duane in the 2001-2002 legislative session, would grant a convicted felon the right to register to vote at any election at such time that he or she is released from prison on parole; and


Whereas, Although this effort would restore the vote to many disenfranchised New Yorkers, the fact remains that 13 states bar criminal offenders from voting even after they have fully served their sentences, regardless of the nature or seriousness of their crimes; in these states, according to Human Rights Watch, over one million ex-offenders have become permanently disenfranchised; and


Whereas, While in some states that permanently disenfranchise ex-offenders, the right to vote can be restored by receiving a pardon from the Governor or through the introduction and passage of a state bill, both of which require significant financial and political resources making the possibility of regaining the right to vote in these states, at best, illusory; and 


Whereas, Further, disenfranchisement laws disproportionately impact minority communities, particularly African-American and Hispanic communities, as 1.4 million African-American males are currently disenfranchised, resulting in a total of 13 percent of African-American men in the United States being denied the right to vote and the opportunity to participate in the democratic process; and  


Whereas, H.R.259, recently introduced by Rep. John Conyers, seeks to remedy the inter-state discrepancies in the voting eligibility of ex-offenders by securing federal voting rights for those persons who have been released from incarceration; and 

Whereas, Disenfranchisement laws discourage ex-offenders from reintegrating into their communities because those who cannot participate in the democratic process are more isolated from and identify less with their communities; and

Whereas, Voting is fundamental to democracy and punishment by suspension of this fundamental right should not continue once an individual has served his or her sentence and repaid his or her debt to society; now, therefore, be it


Resolved, That the Council of the City of New York calls upon the New York State Legislature to pass a bill to restore the right to vote for parolees, and also calls upon the United States Congress to pass H.R.259, also known as the Civic Participation and Rehabilitation Act of 2003, to secure the federal voting rights of persons who have been released from incarceration.
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ATTACHMENT B

New York State Assembly Bill 2039

S T A T E   O F   N E W   Y O R K

________________________________________________________________________

2039

2001-2002 Regular Sessions

I N  S E N A T E

February 1, 2001

___________

       Introduced  by  Sens.   DUANE, MONTGOMERY, PATERSON, SCHNEIDERMAN – read twice and ordered printed, and when printed to  be  committed  to  the Committee on Elections                                                

       AN  ACT  to  amend  the  election law, in relation to allowing convicted felons released from imprisonment on parole the right to  register to vote at any election                                                  

         THE  PEOPLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND ASSEM-BLY, DO ENACT AS FOLLOWS:                                               

    1    Section 1.  Subdivision 2 of section 5-106  of  the  election  law,  as

    2  amended  by  chapter  373  of  the  laws  of 1978, is amended to read as

    3  follows:                                                                

    4    2.  No person who has been convicted of a felony pursuant to  the  laws

    5  of  this  state,  shall  have  the  right to register for or vote at any

    6  election unless he shall have been pardoned or restored to the rights of

    7  citizenship by the governor, or his maximum sentence of imprisonment has

    8  expired{, or he has been discharged from parole.  The governor,  however,

    9  may  attach  as a condition to any such pardon a provision that any such

   10  person shall not have the right of suffrage until  it  shall  have  been

   11  separately restored to him}.   A PERSON WHO HAS BEEN CONVICTED OF A FELO-

   12  NY PURSUANT TO THE LAWS OF THE STATE SHALL HAVE THE RIGHT TO REGISTER TO

   13  VOTE  AT ANY ELECTION AT SUCH TIME THAT HE IS RELEASED FROM IMPRISONMENT

   14  ON PAROLE.                                                               

   15    S 2.  Subdivision 3 of section 5-106 of the election law is amended  to

   16  read as follows:                                                        

   17    3.   No  person who has been convicted in a federal court, of a felony,

   18  or a crime or offense which would constitute a felony under the laws  of

   19  this state, shall have the right to register for or vote at any election

   20  unless he shall have been pardoned or restored to the rights of citizen-

   21  ship  by  the president of the United States, or his maximum sentence of

   22  imprisonment has expired{, or he has been discharged from  parole}.     A

   23  PERSON  WHO  HAS  BEEN  CONVICTED  IN A FEDERAL COURT, OF A FELONY, OR A

        EXPLANATION--Matter in ITALICS (underscored) is new; matter in brackets

                             { } is old law to be omitted.                      

                                                                  LBD00903-01-1

       S.  2039                             2                                   

    1  CRIME OR OFFENSE WHICH WOULD CONSTITUTE A FELONY UNDER THE LAWS OF  THIS

    2  STATE,  SHALL HAVE THE RIGHT TO REGISTER TO VOTE AT ANY ELECTION AT SUCH

    3  TIME THAT HE IS RELEASED FROM IMPRISONMENT ON PAROLE.                    

    4    S  3.  Subdivision 4 of section 5-106 of the election law is amended to

    5  read as follows:                                                        

    6    4.  No person who has been convicted in another state for  a  crime  or

    7  offense  which  would  constitute  a felony under the laws of this state

    8  shall have the right to register for or vote at  any  election  in  this

    9  state  unless  he  shall have been pardoned or restored to the rights of

   10  citizenship by the governor or other appropriate authority of such other

   11  state, or his maximum sentence has expired{, or he has  been  discharged

   12  from  parole}.     A PERSON WHO HAS BEEN CONVICTED IN ANOTHER STATE FOR A

   13  CRIME OR OFFENSE WHICH WOULD CONSTITUTE A FELONY UNDER THE LAWS OF  THIS

   14  STATE  SHALL  HAVE  THE RIGHT TO REGISTER FOR OR VOTE AT ANY ELECTION IN

   15  THIS STATE AT SUCH TIME THAT HE IS RELEASED FROM IMPRISONMENT ON PAROLE.

   16    S 4.  This act shall take effect immediately.                           

SO DOC S 2039          *END*                    BTXT                 2001 

ATTACHMENT C

US House of Representatives Bill, H.R. 259

1 The New York State Assembly Bill S.2039, introduced in 2001 and expected to be reintroduced this week, “grants a convicted felon the right to register to vote at any election at such time that he is released from imprisonment on parole; includes state felony conviction, federal felony conviction and conviction in another state for a crime or offense which would constitute a felony under the laws of this state.” US House Resolution 259 provides that the “right of an individual who is a citizen of the United States to vote in any election for Federal office shall not be denied or abridged because that individual has been convicted of a criminal offense unless such individual is serving a felony sentence in a correctional institution or facility at the time of the election.”


2 Marc Mauer, The Sentencing Project, Testimony before the Constitution Subcommittee of the House Judiciary Committee, Felony Voter Disenfranchisement, Oct. 21,1999, at  http://www.house.gov/judiciary/maue1021.htm. 


3 Subdivision 2 of section 5-106 of the election law, as amended by chapter 373 of the laws  of 1978.


4 Restoring Voting Rights to Citizens With Felony Convictions, Demos: A Network for Ideas & Action, Winter 2002-2003.





5 Mauer, supra note 2.


6 Mauer, supra note 2.


7 HR259, Section 2(6) Findings, Civic Participation and Rehabilitation Act of 2002, Introduced by Representative Conyers on October 1, 2002, at http://thomas.loc.gov/cgi-bin/query.


8 Mauer, supra note 2.


9 Todd Gaziano, Heritage Foundation, Testimony before the Constitution Subcommittee of the House Judiciary Committee, Felony Voter Disenfranchisement, Oct. 21,1999; Robert Clegg, Center for Equal Opportunity, Testimony before the Constitution Subcommittee of the House Judiciary Committee, Felony Voter Disenfranchisement, Oct.  21,1999.


10 Gaziano, supra note 8.


11 Id.


12 Gaziano, supra note 9; Clegg supra note 9.


13 Gaziano, supra note 8.
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