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Background:


The Empire Zone Program (the Program), formerly called The Economic Development Zone Program, was established by the State Legislature in 1986 and is set forth in General Municipal Law (GML) Article 18-B, §§ 955 et. seq.). The Program was renamed in 2000, by the State Legislature.  The Program is administered at the State level by the New York Department of Economic Development (DED) in conjunction with the Empire State Development Corporation (ESDC).  Both entities are currently headed by the same person and share senior management.  The Program is designed to stimulate economic growth in a number of the State’s most severely distressed areas by providing for tax incentives and utility discounts for private businesses that locate or expand within the Zone.  To ensure that the population targeted by the program will benefit from the new jobs created, localities are required to provide or arrange for job training, childcare and other assistance that will enable individuals to enter the workforce and benefit from the jobs created by the Program.  Since the Program seeks to have long-lasting impact on distressed neighborhoods, it also calls for localities to coordinate their efforts with departments of social services, training institutions, labor unions, community–based organizations, publicly funded job training programs and private industry councils, as well as with other agencies that could be expected to play significant roles in the local economy.  


To be eligible for an Empire Zone, a sponsoring local government entity, which may be a city, county, town or village, must meet certain criteria, many of which are measures of poverty, unemployment and economic distress.  In New York City, Zones are sponsored by the Mayor’s Office.  A DED and ESDC review the application and determines whether the application will be granted and the precise geographic area that will be designated as an Empire Zone.  Most of the incentives and tax benefits are funded by the State. However, localities are authorized to provide additional incentives, such as matching sales tax exemptions and real property tax abatements.  
There are currently 72 Zones throughout the state, 10 of which are located in New York City.
  


The Program, which cost the State $291 million for fiscal Year 2004, is due to sunset on July 31st of this year.  In the past, both the public and private sector have praised the Program for its perceived successes. However, more recently, the Program has come under increasing scrutiny and criticism.  There are several legislative proposals that would renew the program with certain changes which address perceived Program shortfalls over the years.  The major criticisms of the Program concern the eligibility criteria and accountability.  We focus on these issues below and highlight proposed legislation currently under review and how they would respond to these problems.  It is the intent of today’s hearing to hear directly from many of the individuals that administer and manage Empire Zones as to their challenges and successes, and to solicit a response to the recent criticism voiced concerning the Program.  

Program Effectiveness: 


The Program was designed to create jobs by and stimulate private investment in new or existing business in order to alleviate economic problems in impoverished areas of the State.  Businesses located in Empire Zones are eligible to receive several tax benefits, such as Wage tax credits, sales tax exemption and real property tax credits, most of which are funded by the State.  Most of the benefits are dependent upon increasing jobs or making investments within the Zone’s boundaries.  To qualify, a business must first submit an application to the Zone’s Certification Officer documenting its projected job creation and/or investment.  The Zone Administrative Board and the State then review the application and jointly certify the application.  Once a business is certified, it can also receive additional benefits, such as sales tax exemption, real property tax exemption and a tax reduction credit by applying for Qualified Empire Zone Enterprise (QEZE) status. In order to maintain the QEZE status, a certified business is supposed to meet the requirements of an annual job employment test.  This test determines whether a business’ current job levels are the same, or greater, than the average job levels of the previous five years.


A report issued by the Office of the New York State Comptroller in March of this year (the Report) describes the Program’s effectiveness in meeting its goals, based upon a review of eight Zones, all except one were located upstate.  The other one was outside of New York City.  According to the Report:

· In the aggregate, the 375 businesses reviewed by the Comptroller’s office had fallen short of their job creation goals by about 36 percent;
· Twenty three percent of the 375 sampled businesses had actually reduced staffing; 


· Thirty-two reported receiving tax breaks that surpassed the benefits provided by the businesses by an aggregate of approximately $3.6 million in 2002.  The amounts per business averaged approximately $112,500;  

· Thirty-four businesses that reduced jobs also improperly claimed tax breaks totaling approximately $2.4 million; and

· Six of the eight Empire Zones’ annual reports were either inaccurate and/or incomplete.  As a result, the number of jobs that were reported by some Zones as being created was overstated for failure to adjust for the number of jobs that were actually lost.
 



The Report attributed these results to significant problems within the Program’s administration and monitoring and enforcement procedures.  Specifically, the Report indicated that Zone Boards have not established adequate procedures to evaluate the Program’s effectiveness.  It is important to note that, although essentially funded by the State, the Program’s administration is substantially a local function.

Once selected for Zone designation, a local governmental entity designates individuals to serve on the Zone Administrative Board (ZAB).  The ZAB must contain six members and include representatives from a local business, a community organization, organized labor, a financial institution, a local education institution and a resident of the community.
    The ZAB is responsible for establishing goals, developing objectives to achieve the goals, establishing and modifying Zone Boundaries, subject to the approval of the local municipality and DED and ESDC, and monitoring and evaluating Zone performance.  The ZAB can delegate certain day-to day operations to a Zone administrative entity or a Zone Coordinator.  Each Zone has a designated Coordinator and often has a few additional administrative staff.  Typically, Zone expenditures are funded by both DED/ESDC and the sponsoring localities.

In order to address the issues concerning poor monitoring, the Report made several key recommendations, some of which include the recommendation that ZAB’s:  1) Perform cost benefit analyses to help ensure that individual businesses are not certified if it would result in businesses receiving tax benefits that exceed the benefits provided by those businesses to the community; 2) Perform an annual Zone-wide benefit analysis to assess Program effectiveness; and 3) Work with DED and ESDC to revise reporting and monitoring requirements for businesses that receive sale tax exemption certification to ensure that the Zones obtain the necessary confirmation that applicable businesses are maintaining their QEZE status.
,

Current Legislative Proposals for Program Renewal 


There are currently two important legislative proposals that would extend the Program with significant modifications.   The 2004-2005 New York State Executive Budget proposes to extend the Program to July 31, 2009.  Major provisions of the proposal would:

· Amend the General Municipal Law to authorize the Commissioner of Economic Development to establish reporting requirements and performance measures for determining the economic and revitalization impacts of the Empire Zones Program and require the Department of Taxation and Finance to prepare an annual report regarding tax credits claimed under the Program;

· Amend the Tax law to change the way Qualified Empire Zone Enterprise (QEZE) benefits are calculated; 

· Amend the General Municipal Law to replace the existing requirements of a zone development plan with new requirements, including more specific criteria for determining Empire Zone Boundaries and types of businesses to be targeted for inclusion in the Program.  In addition, a new zone development plan would be required to be submitted to the Commissioner of Economic Development by December 31, 2004 and every three years thereafter; and

· Amend the General Municipal Law to bring the responsibilities of local Empire Zone administration into accord with new performance and reporting requirements, and require local Empire Zone administrators to consider the development plan when making certification determinations. 


The Rules Committee of the New York State Assembly has also issued a proposal for extension of the Program with significant modifications.  The bill contains provisions aimed at restoring the original intent of the Program and prevents further abuses.  Significant provisions would: 

· Replace the empire zone designation board with the empire zones control board.  The control board would consist of three members:  The Temporary President of the Senate, the Speaker of the Assembly and the Governor.  The control board would have the authority to designate and/or redesignate empire zones, approve boundary amendments, assess the annual performance of each zone, approve all rules and regulation governing the program, and to terminate the designation of a zone;


· Require the Commissioners of Economic Development and Labor, the Director of the Budget and the Commissioner of Taxation of Finance to revise all current rules and regulations governing the zones program and to promulgate new rules and regulation, all of which would be subject to the approval of the empire zone control board.  Additionally, the Commissioner of Taxation and Finance would join the Commissioner of Economic Development and the local administrative boards in the process of certifying and decertifying all businesses eligible to receive zone benefits; and

· Require the Department of Economic Development to furnish a consolidated statewide report containing an analysis of each zone’s performance, including the number of jobs created in a calendar year.  Such report would be submitted to the Temporary President of the Senate, the Speaker of the Assembly and the Commissioner of Taxation and Finance.  The Commissioner of Finance would be required to prepare a report within 180 days of the close of each fiscal year, regarding the credits and other tax benefits granted to qualified empire zone businesses.



The Speaker of the New York State Assembly has announced a joint hearing to be held in Albany on Monday, April 26th at 11 a.m. to examine the operation and administration of the Empire Zones Program.  Although neither of the bills just discussed have been passed, it is expected that these bills will receive further consideration and action after Monday’s hearing. 


APPENDIX A

The Effectiveness of Empire Zones: Recommendations of Comptroller’s Report 

l.
Conduct cost benefit analyses to help ensure that individual businesses are not certified if this would result in businesses receiving tax breaks that exceed the benefits provided to the community.

2.
Perform an annual Zone-wide cost benefit analysis to assess Program effectiveness.

3. 
Work with DED/ESDC to revise reporting and monitoring requirements for businesses that receive sales tax exemption certificates to ensure that the Zones obtain the necessary confirmation that applicable businesses are maintaining their QEZE status.

4. 
Ensure that the data necessary to determine their Program's costs and benefits i s collected. At a minimum this should include the number of jobs created and the pay rates of those jobs. If Zone Boards determine that improvements should be made to the Business Annual Report to facilitate the collection of this data, they should work with DED/ESDC to modify the current report format accordingly.

5. 
Pursue agreements with the DED/ESDC, the State Departments of Taxation and Finance, and Labor to obtain necessary information to verify the accuracy of data reported by individual businesses. If such agreements cannot be negotiated, the Zones should pursue the development of other systems that would allow them to verify reported data. Data discrepancies should be investigated to ensure that data reported to the Zones is accurate.

6.
Improve the current data collection and reporting system to ensure that accurate data is reported on the Annual Report. This should include reporting total Program costs and benefits.

7.
Improve monitoring and evaluation systems to address control deficiencies. At a minimum this should include developing specific job creation and investment criteria for certifying a business and annually comparing BARS to applications.

8.
When appropriate, initiate decertification procedures for businesses with performance shortfalls.

9. 
Work with DED/ESDC to review the application certification process to determine whether businesses projections should more closely align with benefit periods.

10. 
Develop a complete and comprehensive written evaluation plan that addresses all aspects of performance measurement and Program administration. This should include establishing clear, quantifiable and measurable goals and objectives that use outcome measures and benchmarks.

11. 
Establish and implement comprehensive performance measurement and evaluation systems. If necessary, request assistance from DED/ESDC to establish such systems

12. 
Annual reports should include selected outcome measures and comparisons to benchmarks.
� New York City Empire Zones Include:  1. Southwest Brooklyn 2. North /Brooklyn Navy Yard 3. East New York 4.East Harlem 5.West Shore 6.North Shore  7.Rocaway 8.Jamaica 9.Port Morris 10.Hunts Point


�  Office of the New York State Comptroller, The Effectiveness of Empire Zones,( 2004-MS-1), March 2004 at 6. 


�  ZAB members do not receive a salary.


� Ibid at 20.


�  A full list of the Comptroller’s recommendations regarding Monitoring, Evaluation and Enforcement Procedures is attached as Appendix A.


�  Bill Proposal (A9021-A) of the 2004 New York State Assembly. 
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