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Oversight Hearing:  Nutrition in Schools

On Tuesday, June 24, 2004, the Committees on Health and Education will hold a joint oversight hearing on nutrition in public schools. Dr. Roger Platt, Assistant Commissioner of the Bureau of School Health, Department of Health and Mental Hygiene (DOHMH), and Marty Oestreicher, Chief Executive Director of the Office of School Food and Nutritional Services, New York City Department of Education (DOE), were invited to testify, as well as representatives of the Community Food Resource Center, the Center for Science in the Public Interest, the New York State Soft Drink Association and other advocates.

Federal School Nutrition Program


The United States Department of Agriculture (USDA), Food and Nutrition Service (FNS), administers the National School Lunch Program (NSLP) and the School Breakfast Program (SBP). Authorized by the National School Lunch Act of 1946, these programs provide elementary and secondary school children with federally subsidized, nutritionally balanced breakfasts and lunches. In addition, FNS also administers subsidies for milk and after-school snack and supper programs.
 Collectively, these meals are often referred to as the Child Nutrition Program (CNP), and meals are available to all children in public schools and most non-public elementary and secondary schools. 


Each meal served through the CNP must comply with Dietary Guidelines for Americans, which recommend that no more than 30% of an individual’s calories come from fat, and less than 10% of from saturated fat.
 Furthermore, each meal served through CNP must contain one-fourth (1/4) of the Recommended Dietary Allowance (“RDA”) for protein, calcium, iron, vitamins  A and C and calories.
 Local authorities are given the discretion to decide which specific foods they will serve and how that food is prepared, provided that they follow applicable federal nutritional guidelines.
 In New York State, lunches must be comprised of milk, meat or a meat alternate, vegetables or fruit and bread/bread alternate. Breakfast is required to contain, at a minimum, milk, fruit or 100% fruit juice and two servings of either bread/bread alternate or meat/meat alternate (e.g., egg, peanut butter).

Eligibility for Free and Reduced Price Meals

While all children are eligible for CNP meals, the price of a child’s meal is determined by income eligibility criteria. Those children whose household income is at or below 130%
 of the federal poverty limit (FPL), or whose household is receiving Temporary Assistance for Needy Families funds (TANF) or Food Stamps, are eligible to their meals for free (fully subsidized).
 Those children whose household income is between 130% - 185%
 of the FPL are eligible to receive meals at a reduced price.
 Currently, federal law prohibits schools from charging more than $0.40 for a reduced price meal.
 Children whose household income makes them ineligible for free or reduced price meals must pay full price for their meals, which is set by their school. However, full price meals are also partially subsidized by federal funds, and schools are required to operate their meal services as non-profit programs.
 


School districts are reimbursed by the USDA and the State for each meal they serve. Current  reimbursement rates are as follows:

	
	Free
	Reduced Price
	Full Price

	Breakfast
	$1.51
	$1.27
	$0.22

	Lunch
	$2.22
	$1.97
	$0.28

	Snack
	$0.58
	$0.29
	$0.05



   Source: New York City Department of Education (June 23, 2003).

In order for an eligible child to receive free or reduced price meals, his or her household must complete an application which is supplied by the child’s school at the beginning of each school year. Notwithstanding a child’s previous eligibility, this application must be completed each academic year. This application must include the names and previous month’s income of each household member, the signature of a household member and the social security (or an affirmative indication that he or she has none) of the signing household member.

New York City Department of Education – Office of School Food and Nutritional Services

DOE participates in CNP by offering NSLP, SBP, and the after-school snack/suppers programs. DOE administers CNP through its Office of School Food and Nutrition Services (OSFNS), which annually enters into agreements with the New York State Education Department (NYSED), which administers CNP on the State level. According to DOE, school meals are made available to city school-children in 1,450 mostly public-school locations.
 According DOE, 73% of public school students are eligible for free or reduced price meals, with 65% eligible for free meals and 8% eligible for reduced-price meals.


Application

In September of each school year, DOE schools send a CNP application to the household of each registered student.
  While a household is completing this application, a returning student retains his or her eligibility from the previous year until September 30th.
 The application must be completed before a child is eligible to receive a free or reduced price meal. Completed CNP applications are reviewed by the school principal (or his/her designee) to determine eligibility for free or reduced price meals. Eligibility determinations are sent to the household. A household may appeal a negative decision through a fair hearing conference with the school principal or an appeal to the DOE. Households that receive TANF funds or Food Stamps are not required to apply for CNP; these families are sent a certification letter from the New York City Department of Social Services indicating that they are receiving Food Stamps or TANF benefits, and this letter serves as proof of eligibility for CNP.


The price of a school lunch is determined by a child’s eligibility level. Price for school breakfasts and snacks in public schools is as follows:

	
	Reduced Price
	Full Price

	Breakfast
	$0.05
	$0.35

	Lunch
	$0.25
	$1.00



      Source: New York City Department of Education (June 23, 2003)


Accountability

In order to receive reimbursements under CNP, a school must account for each meal it served during a breakfast, lunch, snack or supper period. This accounting is done in various ways, including the issuance of permanent meal cards to be checked against number rosters, meal tickets, class rosters and stub books.
 Both federal regulations and DOE Chancellor regulations prohibit accountability methods that involve the physical or visual identification of students’ eligibility categories (e.g., free, reduced price).
 This practice is intended to minimize the stigma that may be attached to participation in CNP. At the end of the school day, each school totals the number of meals served under each eligibility category and documents that number in a Report of Meals Served (RMS), which is eventually submitted to NYSED, Office of Child Nutrition, for State and federal reimbursement.
 Reimbursement amounts are noted on the table on page 3 of this document.  From time to time, USDA audits accountability systems in schools to ensure accuracy.



Vending Machine Food and Beverage Sales

Many New York City public schools have contracts with snack and beverage companies to maintain and stock vending machines in their schools. It is commonly suggested that decreases in school funding, particularly for extra-curricular activities and athletics, have lead school principals to rely on vending machine sales as a source of desperately needed income.
 According to the Community Food Resource Center, some schools generate up to $100,000 from their vending machine sales.


Foods sold outside of the USDA’s school meals programs are referred to by USDA as “competitive foods.”
 USDA has historically had concerns with competitive foods, particularly those of minimal nutritious value, because they are regarded as decreasing participation in its meal programs. Concerns about competitive foods include the potential of diet-related health risks posed by minimally nutritious foods (e.g., high in fat, sodium, sugar), fears that competitive foods stigmatize participation in school meals programs and concerns that the sale of minimally nutritious competitive foods contradict what school children learn regarding good nutrition.
 USDA divides competitive foods into two categories: those of minimal nutritional value and all other foods.


Federal regulations prohibit schools participating in SBP or NSLP to sell minimally nutritious foods (see definition below, footnote 25) in the school cafeteria during the breakfast or lunch periods.
 SBP and NSLP regulations include soda, candy, chewing gum, water ices, fondant, licorice and candy coated pop corn as foods of minimally nutritional value.
 Federal regulations, however, do not restrict the sale of nutritious competitive foods during lunch hours, other than to require that proceeds from such sales be earmarked for the schools non-profit school food service program or approved student organizations.
 Furthermore, federal regulations allow state and local authorities to promulgate additional regulations regarding the sale of minimally nutritious foods and beverages in schools.


DOE has issued a Chancellor’s Regulation regarding the sale of minimally nutritious foods and other competitive foods in public schools during school hours.
 According to the Chancellor’s Regulation, minimally nutritious foods (as defined by federal regulation) cannot be sold directly (e.g., school store, cafeteria tables) or through vending machines between “the start of daily class session and the end of the last daily school lunch period,”
 thus expanding the proscription of federal regulations by enlarging the ban on the areas in which minimally nutritious foods may be sold, and further restricting the times during which foods may be sold. Nutritious snacks may be sold in the cafeteria by OSFNS only, and these items may be sold until the end of the last lunch period.
 The Chancellor’s Regulation does not suggest how vending machines must be operated to prevent sales during unauthorized hours; however, methods of blocking sale vary from mounting timers on the machines to physically blocking access to machines.


Notwithstanding these proscriptions, some school vending machines reportedly contain prohibited foods. In 1999, the Community Food Resource Center (“CFRC”) sued the then Board of Education (“BOE”) for its alleged failure to comply with federal regulations and the Chancellor’s Regulations regarding the sale of minimally nutritious foods.
 In January 2001, CFRC and the BOE agreed to a stipulation of settlement, which temporarily adjourned the suit. Under the court’s order, the BOE was required to notify all superintendents and school principals about proscriptions regarding the sale of junk food and their compliance obligations. Furthermore, the order allowed CFRC to perform BOE-accompanied unannounced visits to 15 schools per year for two years to monitor compliance with regulations regarding minimally nutritious foods. According to CFRC, the majority of schools visited during the first two years of the settlement were not in compliance with applicable regulations, and were selling soda, candy and other proscribed foods.
 As a result of these findings, the court ordered a third round of visits. During these visits, CFRC found that schools continued to sell minimally nutritious foods with the exception of soda and candy.



� Only seven states are eligible to receive reimbursement for after-school suppers. New York State is one of them. USDA, Food and Nutrition Services website: http://www.fns.usda.gov/cnd/Care/CACFP/Snacks.htm.


� USDA, Food and Nutrition Service website, National School Lunch Program link: http://www.fns.usda.gov/cnd/Lunch/AboutLunch/AboutNLSP.htm.


� Id.


� Id.


� 8 NYCRR 114.1 (b).


� Currently $23,530.


� USDA, Food and Nutrition Service website, National School Lunch Program link: http://www.fns.usda.gov/cnd/Lunch/AboutLunch/AboutNLSP.htm


� Currently $33,485.


� USDA, Food and Nutrition Service website, National School Lunch Program link: http://www.fns.usda.gov/cnd/Lunch/AboutLunch/AboutNLSP.htm


� Id.


� Id. 


� USDA, Eligibility Guidance for School Meals Manual (August 2001); http://www.fns.usda.gov/cnd/Guidance/Eligibility%20Guidance%20Final%20version.pdf


� New York City Department of Education, http://www.opt-osfns.org/fn_rcl.cfm


� New York City Board of Education, Regulation of the Chancellor. A-810: Eligibility for Free and Reduced Price Meals (September 5, 2000). 


� New York City Board of Education, Regulation of the Chancellor. A-815: Administration and Accountability in the School Food Service Program (September 5, 2000). 


� New York City Board of Education, Regulation of the Chancellor. A-810: Eligibility for Free and Reduced Price Meals (September 5, 2000). 


� New York City Board of Education, Regulation of the Chancellor. A-815: Administration and Accountability in the School Food Service Program (September 5, 2000).


� Id.


� Id. 


� See e.g., Selling Out Our Kids, Junk Food Sales Undermine Children’s Health and the School Lunch Program, Community Food Resource Center (July 2002).


� Id.


� Foods Sold in Competition with USDA School Meal Programs: A Report to Congress, Food and Nutrition Services (January 2001).


� Id.


� 7 C.F.R. § 210.11(b); 7 C.F.R. § 220.12(a). Federal regulations define minimally nutritious foods as follows: “Food of minimal nutritional value means: (1) In the case of artificially sweetened foods, a food which provides less than five percent of the Reference Daily Intakes (RDI) for each of eight specified nutrients per serving; and (ii) in the case of all other foods, a food which provides less than five percent of the RDI for each of eight specified nutrients per 100 calories and less than five percent of the RDI for each of eight specified nutrients per serving. The eight nutrients to be assessed for this purpose are – protein, vitamin A, vitamin C, niacin, riboflavin, thiamine, calcium, and iron. All categories of food of minimal nutritional value . . . are listed in Appendix B of this part.” 7. C.F.R. . § 210.11. “Appendix B” is attached to this document as “Attachment 1.”


� 7 C.F.R. Pt. 210, App. B; 7 C.F.R. Pt. 220, App. B.


� 7 C.F.R. § 210.11 (b); 7 C.F.R. § 220.12 (a).


� Id.


� New York City Board of Education, Regulation of the Chancellor. A-812: Sale of Nutritious and Non-Nutritious Schools (September 5, 2000). 


� Id.


� Id.


� Morales v. New York City Board of Education, #99-2052, Eastern District of New York (1999).


� See e.g., Selling Out Our Kids, Junk Food Sales Undermine Children’s Health and the School Lunch Program, Community Food Resource Center (July 2002).


� Id.
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