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Title:
A Local Law to amend the administrative code of the city of New York, in relation to developing a comprehensive program for the remediation and reuse of brownfields.



On May 9, 2006, the Committee on Environmental Protection will hold a hearing on Int. No. 21, which relates to developing a comprehensive program for the remediation and reuse of brownfields. 

I.
Background


In November of 2004, the Committee on Environmental Protection (the Committee) held an oversight hearing on the status of New York City’s Brownfields Program.  On February 28, 2005, the Committee held a hearing on two bills and a resolution—Int. Nos. 567 and 582 and Res. No. 795—which were designed to transform brownfield sites in New York City from community blights into community assets.  On May 9, 2006, the Committee will hear testimony on Int. No. 21, which is a reintroduced version of the previous Int. No. 567.


A brownfield site is commonly considered to be any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant.
  Such sites exist in nearly every community in New York State.  In New York City, the Office of Environmental Coordination (OEC) “coordinates the City’s official bronwfields efforts and develops brownfields policy” by “assist[ing] City agencies with brownfields issues generally, helping with community involvement, state/federal agency interactions, investigation, remediation, and end-use planning issues.  OEC also facilitates the City’s participation in state and federal grant programs, provides information and assistance to community and business groups working on brownfields redevelopment, and represents the public sector on the executive committee of the New York State Chapter of the National Brownfields Association.” 
 


OEC helps coordinate the City’s efforts on a number of different state and federal brownfields programs, described in more detail in a later section.  They have three projects receiving funding under the New York State Environmental Restoration Program (ERP) of the 1996 Clean Water/Clean Air Bond Act: Maspeth Railroad Place site in Maspeth, Queens; Barretto Point in Hunts Point, the Bronx; and Melrose Commons Urban Renewal Park, the Bronx.  On April 20, 2006, the Mayor announced that the State had awarded a $17.8 million ERP grant, the largest ERP grant to date, for remediation at Bush Terminal Landfill Piers 1-4 in Sunset Park, Brooklyn, which will be managed by the New York City Economic Development Corporation.
  


OEC also administers four grants from the United States Environmental Protection Agency’s (EPA) Brownfields Program.  The first provides $270,000 for site investigation at Mariners Marsh on Staten Island, the second provides $400,000 for Broadway Triangle and Atlantic Terminal Urban Renewal Area sites, the third establishes a $750,000 revolving fund for brownfields, and the last provides funds for a community-wide brownfields program.
  


OEC also coordinates with community groups to apply for Brownfield Opportunity Area (BOA) grants, either as a participant or as a recommender.  These grants, established by the 2003 state Brownfields Law, allow community groups, in conjunction or with the support of the City, to plan for redevelopment of areas with multiple brownfields sites.  To date, ten BOA grants have been awarded worth a total of $1.85 million.




The presence of brownfields in New York City is a major policy concern because brownfields constitute a large portion of the limited supply of vacant land in the City; they can blight neighborhoods, depress land values, and cause similar problems; and, although they are generally less polluted than state and federal superfund sites, they may still pose threats to public health and the environment.  Brownfields total as much as 3000 to 4000 acres of land in the City.  Depending on the level of contamination, and the potential for exposure to the contaminants, these sites may pose serious health threats.  And because the contamination, or potential contamination, can discourage reuse, the City loses vast amounts of potential tax revenues.
  In short, “[l]eft untouched, brownfields pose environmental, legal and financial burdens on a community and its taxpayers.  However, after cleanup, these sites can again become the powerful engines for economic vitality, jobs and community pride that they once were.”
 

II. 

New York State Brownfields Programs


In 1994, an administrative Voluntary Cleanup Program (VCP) was established in New York State for brownfields.  The VCP utilized a cooperative approach that included the DEC, the New York State Department of Health, and volunteer landowners.  The involved entities signed a Volunteer Cleanup Agreement (VCA) and developed plans to investigate and, if necessary, remediate the site to an appropriate degree to protect public health and the environment based on the planned future use of the site.  New York City is home to 51 of the 332 total VCP sites entered into by DEC.
 The VCP was replaced by the Brownfields Law of 2003, discussed below.


In a further attempt aimed at protecting public health by insuring cleaner water, cleaner air and more open space, in November 1996, the voters of New York State approved the 1996 New York State Clean Water/Clean Air Bond Act (“Bond Act”).  The $1.75 billion dollar Bond Act provided funding for protection and restoration projects across the state, including $200 million under the Environmental Restoration Program (ERP) to investigate and, if needed, remediate municipal brownfields.  Originally, the State would reimburse municipalities up to 75% of eligible costs; the Brownfields Law, discussed below, raised that amount to 90% of eligible costs.  In addition, originally, any profits made from the sale of a post-remediation brownfield was shared with the state, but the Brownfields Law removed this requirement.


Unfortunately, the number of applications for Bond Act financing has been lower than expected statewide, including in New York City.  Aside from the issues raised above, a number of other problems have sidetracked the program, including “the difficulty of navigating the agency’s regulations, conflicts between state and federal cleanup standards, and title restrictions.”
 The Brownfield/Superfund Law, passed in 2003 addressed certain issues from the Bond Act, discussed above, that discouraged the use of these funds by municipalities, which may increase the use of Bond Act funding for the investigation and remediation of municipal brownfields.


There are also brownfield remediation projects in which the private sector is currently involved.  Examples include sites that are investigated and/or remediated for private development; projects from the City’s “New Marketplace” housing plan, announced in December of 2002, under which the City’s Department of Housing Preservation and Development will provide $200 million in loans through the year 2009 to private developers building certain types of affordable housing; and projects developed using the New York Metro Brownfields Redevelopment Fund, a revolving loan fund that uses public financing to spur private investment in brownfields investigation and remediation.  Nevertheless, despite this rise in new programs to spur remediation and redevelopment, “liability and cost issues have deterred private landowners from cleaning up sites.” 

III. 
New York State’s Superfund/Brownfield Law

As a strong signal of its commitment to addressing the issue of brownfields, in September 2003, the New York State legislature passed the Superfund/Brownfield Law, and on October 7, 2003, the Governor signed it into law.  The law created a Brownfield Cleanup Program (“BCP”) to replace the Voluntary Cleanup Program mentioned above.
   The BCP, codified as new Title 14 of Article 27 of the Environmental Conservation Law, was formed to encourage the voluntary remediation of brownfields and “to address the environmental, legal, and financial barriers that often hinder the redevelopment and reuse of contaminated properties. . . .”
  Subsequent to original passage, the State legislature passed a bill containing “technical corrections” to the initial brownfields law, which the Governor signed on October 5, 2004. 

The goal of the BCP is to “remediate the site to a level that is protective of public health and the environment; taking into account the current, intended, and reasonably anticipated future use of the site.”
  Prior to the enactment of the Superfund/Brownfield Law, the DEC remediated brownfields through the VCP (discussed in Section II, supra), which is the model for the BCP, but which had no explicit statutory authority or regulations, causing uncertainties that, along with Superfund’s liability scheme, discouraged brownfields redevelopment.  The BCP seeks to remove these barriers in order to facilitate a faster, more efficient, and more inclusive process for transforming brownfields into productive community assets.  To do so BCP utilizes such tools as tax incentives and technical assistance grants of up to $50,000 per site to help encourage community involvement in cleaning brownfields.

The DEC may sign a BCP agreement with either of two types of parties– “participants” or “volunteers.”  In short, “participants” are directly responsible for contamination on a site, while “volunteers,” such as someone who purchases a property after it has been contaminated, are not. With exceptions, eligible sites include “any real property, the redevelopment or reuse of which may be complicated by the presence or potential presence of a hazardous waste, petroleum, pollutant, or contaminant . . . .” 
 

The DEC requires that an applicant enter into a “brownfields cleanup agreement” (BCA) with the agency, committing the applicant to an investigation and, if necessary, remediation, of the site under DEC’s oversight.
  This agreement addresses, among other things, preparation and submission of investigation work plans, a citizen participation plan, and payment of DEC oversight costs.  If an investigation shows that remediation is needed, a remedial work plan is developed.  The BCP incorporates a multi-track approach to clean-ups that is dependent upon the proposed use of the site.  

Based upon a review of a Final Engineering Report, if the DEC determines that the remediation requirements have been or will be achieved through a work plan, the agency issues a “certificate of completion” (COC), pursuant to which the applicant, and his or her successors or assigns, is released from liability to the State for hazardous waste or petroleum at or emanating from the site.  However, the COC also contains “reopeners” that provide for its modification or revocation for “good cause” or where noncompliance with the BCA or misrepresentation has occurred.  In addition, the COC triggers the potential tax credits offered pursuant to the BCP.  Opportunities for public comment and participation exist throughout the BCP process, including during the period before the DEC approves the proposed remedial investigation report, finalizes the proposed remedial work plan and approves the final engineering report.  The DEC completed draft regulations implementing the BCP, for which the comment period recently closed.


In addition to establishing the BCP, the Superfund/Brownfield Law refinances the State’s superfund program and amends the Bond Act by increasing state reimbursements from 75% of eligible costs to 90% of such on-site costs and 100% of such off-site costs, allows municipalities to keep profits from the sale of remediated brownfields, and expands the definition of municipality to include community groups working in conjunction with a city.
  

IV.  
Federal Brownfields Programs


The EPA is the principal federal agency in investigating and remediating brownfields.
  The EPA’s brownfields program is built upon four basic goals and principles: “protecting the environment, partnering for success, stimulating the marketplace, and promoting sustainable reuse.”
 To achieve these goals EPA supports such things as training, research, and technical assistance, as well as provides the knowledge and skills needed for a successful brownfields program to state and local governments and other non-federal stakeholders.  


The Small Business Liability Relief and Brownfields Revitalization Act, signed into law on January 11, 2002, expanded the federal government’s funding for assistance in brownfields-related training, research, and technical assistance.  Eligible entities may apply for brownfields training, research, and technical assistance grants (under §104(k)(6) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended, (CERCLA or Superfund), 42 U.S.C. 9604(k)(6)), and EPA awards such grants based on a number of environmental, health, and financial criteria, as well as the ability of the applicant to properly manage the grant money.


Additional EPA brownfields programs include: The State and Tribal Response Programs, which provides a noncompetitive $50 million grant program to establish and enhance state and tribal response programs, and The Brownfields Economic Redevelopment Initiative, which provides New Yorkers with funding, technical assistance and resources to clean up brownfields.

In June of 2004, the City of New York was awarded a $270,000 EPA brownfield assessment grant, as part of EPA’s announcement that $75.4 million in Brownfields grants were being awarded nationwide for a variety of projects under the federal Small Business Liability Relief and Brownfields Revitalization Act.  The City’s grant will allow for an investigation of potential contamination on Mariners Marsh, a 107-acre park on Staten Island, from prior industrial uses of the site, as well as the potential for fill material on the site to contain pollutants.
  

The City has also previously received two 2003 EPA brownfield grants: $750,000 Revolving Loan Fund grant to launch the NY Metro Brownfields Redevelopment Fund, which will provide funding for brownfield remediations in low- and middle-income neighborhoods, especially for public purpose projects, and $400,000 Assessment grant to Housing Preservation & Development for environmental assessments, including Broadway Triangle in Williamsburg, Brooklyn.

V.
Int. No. 21 – Comprehensive Brownfield Program  
A.
Background and Intent of Int. No. 21


As previously noted, many of New York City’s neighborhoods have for years been stigmatized and blighted by the presence of brownfield properties.  Brownfields represent an immense environmental, health, legal and financial burden on the City of New York.

While there is no complete accounting of brownfield sites in New York City, many abandoned or underused sites in the City have the potential to have some contamination, either from land uses that occurred prior to the establishment of the zoning code or its amendments, other previous land uses, the existence of fill material, and other causes.  Most of these sites are located in or near low- and moderate-income communities that have suffered a long history of abandonment, disinvestment, and environmental degradation.  As the City’s portfolio of developable land dwindles, brownfield sites are increasingly all that is left to meet growing land use pressures.  

Int. No. 21 would require the City of New York to develop, with the assistance of a public advisory committee, a comprehensive, coordinated program to facilitate the remediation and re-use of brownfields in New York City, and to periodically report to the public on the program’s implementation.  The goal of this program will be to address and improve public health and the environment in the city, and transform brownfield sites from community blights into community assets. 


B.
Analysis of Int. No. 21


Section one of Int. No. 21 defines brownfield as it is defined in the Environmental Conservation Law (ECL), Section 27-1405(2).


The proposed section 24-613 sets forth the requirements and conditions for the comprehensive program for remediation and reuse of brownfields.    Subdivision (a) of proposed section 24-613 states that the Commissioner of Environmental Protection, in coordination with the Office of Environmental Coordination and other city agencies, as appropriate, and with the advice of the advisory committee established pursuant to section (c) of that section, shall develop a comprehensive program for a coordinated approach to facilitate the remediation and resue of brownfields in New York City.  The mission of such program shall be to address and improve public health and the environment in the city and transform brownfield sites from community blight into community assets, with emphasis on communities of low and moderate income that are disproportionately burdened by the clustering of brownfield sites.  Subdivison (a) also details the elements of such program, which, at a minimum, include: (1) a plan for tracking, and applying for and securing, federal and state funding for brownfields planning, investigation, remediation and redevelopment; (2) a plan for coordinating efforts regarding brownfields planning, investigation, remediation and redevelopment with community groups, other not-for-profit organizations and government agencies; (3) a plan for providing technical assistance for community groups involved in brownfields planning, investigation, remediation or redevelopment activities; (4) a plan for assisting, facilitating, partnering and otherwise supporting the efforts of for-profit and not-for profit developers and property owners to take advantage of state and federal brownfields financial and other incentives; (5) a plan for assessing possible financial and non-financial incentives that could be provided by the city to public or private entities to promote the remediation and reuse of brownfield sites; (6) a plan for developing and implementing effective means of measuring the progress made in the remediation and reuse of brownfield sites in accordance with the above mission, and of publicly reporting such information; (7) a program/strategy for facilitating and implementing the plans that emerge from the designation of brownfield opportunity areas in the City, as provided for in section 970-r of the General Municipal Law, including, but not limited to, rezoning, incentives, and prioritization of City resources associated with community revitalization at agencies, including but not limited to those allocated to the Department of Housing Preservation and Development, the Department of City Planning, the Economic Development Corporation and the Department of Small Business Services; and (8) a plan for public education and communication regarding issues, resources and available City support related to brownfields planning, investigation, remediation and redevelopment.  Each of the elements above shall include actions specifically designed principally to facilitate the remediation and reuse of brownfield sites clustered in communities of low and moderate income.


Subdivision (b) of proposed section 24-613 provides that no later than six months after the effective date of that section, and every twelve months thereafter, the Commissioner, in coordination with the Office of Environmental Coordination, shall submit a report to the Mayor and the Speaker of the Council regarding brownfields in New York City during the immediately preceding fiscal year.  Such report shall describe the specific actions taken and measures of progress made related to each of the elements of the program established pursuant to subdivision (a) of that section.  In addition, the report shall include, but not be limited to: (1) identification of support provided to community-based organizations in the context of the state Brownfield Opportunity Areas program established pursuant to section 970-r of the General Municipal Law, including the number of solicitations and type of such solicitations for assistance requested of the City by such organizations, an account of instances in which the city supported or assisted such organizations pursuant to such requests and the criteria upon which the decisions regarding whether to provide support or assistance were granted; (2) identification of projects being or proposing to be carried out by the city through funding, and the amount of such funding, provided by federal and state funding sources for brownfields planning, investigation, remediation and redevelopment; (3) a description of any financial and non-financial incentives developed pursuant to the program established pursuant to subdivision (a) of that section; and, (4) identification of obstacles to increasing the pace of brownfields remediation and redevelopment in the city and suggestions for addressing such obstacles.

Paragraph one of subdivision (c) of proposed section 24-613 provides that the Commissioner of Environmental Protection and the Office of Environmental Coordination shall establish a Brownfields Program Advisory Committee no later than thirty days after the effective date of that section.

Paragraph two and three of subdivision (c) set forth the requirements and conditions of the Brownfields Program Advisory Committee.

Section three is a severablity clause.
Section four of the legislation states that the law shall take effect immediately.
Int. No. 21

By Council Members
Gennaro, Avella, Brewer, Clarke, Fidler, Foster, Gentile, James, 

Liu, Mark-Viverito, Martinez, McMahon, Nelson, Recchia Jr., Sanders Sr., Sears, Weprin, White Jr., Mendez, Yassky and Lanza

..Title

A Local Law to amend the administrative code of the city of New York, in relation to developing a comprehensive program for the remediation and reuse of brownfields.

..Body

Be it enacted by the Council as follows:

Section 1. Section 24-603 of the administrative code of the city of New York is amended by adding thereto a new subdivision i to read as follows:


i. “brownfield” means any real property, the expansion, redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.


§2. Chapter six of title 24 of the administrative code of the city of New York is hereby amended by adding thereto a new section 24-613 to read as follows:


§24-613 Comprehensive program for remediation and reuse of brownfields. a. No later than six months after the effective date of this section, the commissioner, in coordination with the office of environmental coordination and other city agencies, as appropriate, and with the advice of the advisory committee established pursuant to subdivision c of this section, shall develop a comprehensive program for a coordinated approach to facilitate the remediation and reuse of brownfields in New York city.  The mission of such program shall be to address and improve public health and the environment in the city and transform brownfield sites from community blights into community assets, with emphasis on communities of low and moderate income that are disproportionately burdened by the clustering of brownfield sites.  The elements of this program shall include, at a minimum: (1) a plan for tracking, and applying for and securing, federal and state funding for brownfields planning, investigation, remediation and redevelopment; (2) a plan for coordinating efforts regarding brownfields planning, investigation, remediation and redevelopment with community groups, other not-for-profit organizations and government agencies; (3) a plan for providing technical assistance for community groups involved in brownfields planning, investigation, remediation or redevelopment activities; (4) a plan for assisting, facilitating, partnering and otherwise supporting the efforts of for-profit and not-for profit developers and property owners to take advantage of state and federal brownfields financial and other incentives; (5) a plan for assessing possible financial and non-financial incentives that could be provided by the city to public or private entities to promote the remediation and reuse of brownfield sites; (6) a plan for developing and implementing effective means of measuring the progress made in the remediation and reuse of brownfield sites in accordance with the above mission, and of publicly reporting such information; (7) a program/strategy for facilitating and implementing the plans that emerge from the designation of brownfield opportunity areas in the city, as provided for in section 970-r of the general municipal law, including, but not limited to, rezoning, incentives, and prioritization of city resources associated with community revitalization at agencies, including but not limited to those allocated to the department of housing preservation and development, the department of city planning, the economic development corporation and the department of small business services; and (8) a plan for public education and communication regarding issues, resources and available city support related to brownfields planning, investigation, remediation and redevelopment.  Each of the elements above shall include actions specifically designed principally to facilitate the remediation and reuse of brownfield sites clustered in communities of low and moderate income.


b. No later than six months after the effective date of this section, and every twelve months thereafter, the commissioner, in coordination with the office of environmental coordination, shall submit a report to the mayor and the speaker of the council regarding brownfields in New York city during the immediately preceding fiscal year.  Such report shall describe the specific actions taken and measures of progress made related to each of the elements of the program established pursuant to subdivision a of this section.  In addition, the report shall include, but not be limited to: (1) identification of support provided to community-based organizations in the context of the state brownfield opportunity areas program established pursuant to section 970-r of the general municipal law, including the number of solicitations and type of such solicitations for assistance requested of the city by such organizations, an account of instances in which the city supported or assisted such organizations pursuant to such requests and the criteria upon which the decisions regarding whether to provide support or assistance were granted; (2) identification of projects being or proposing to be carried out by the city through funding, and the amount of such funding, provided by federal and state funding sources for brownfields planning, investigation, remediation and redevelopment; (3) a description of any financial and non-financial incentives developed pursuant to the program established pursuant to subdivision a of this section; and, (4) identification of obstacles to increasing the pace of brownfields remediation and redevelopment in the city and suggestions for addressing such obstacles.


c. (1) No later than thirty days after the effective date of this section, a brownfields program advisory committee shall be established to assist the commissioner and the office of environmental coordination in implementing the requirements of subdivision a of this section.  

(2) Such committee shall be comprised of eleven members, five of whom shall be appointed by the speaker of the council and five by the mayor.  The commissioner, or his or her designee, shall be an ex-officio member of the advisory committee and serve as chairperson.  The ten other advisory committee members shall be selected so as to achieve a broad range of perspectives and expertise on issues related to brownfields and shall include members representing environmental and environmental justice organizations, the building industry, community development interests, and community organizations.  The members shall be appointed within thirty days of the effective date of this section and shall serve without compensation.  The commissioner and the office of environmental coordination shall provide staff to assist the committee. 

(3) All advisory committee members shall serve for three-year terms, may be reappointed, and may be removed for cause.  Any vacancy occurring other than by expiration of a term shall be filled within fourteen days in the same manner as the original appointment.  A person so appointed shall serve for the unexpired portion of the term of the member succeeded.  New terms shall begin on the next day after the expiration date of the preceding term.

§3. If any section, subsection, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this law, which remaining portions shall continue in full force and effect.

§4. This local law shall take effect immediately.
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