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INTRODUCTION

On December 18, 2017, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, will hold a hearing on Proposed Int. No. 1399-A, a Local Law to amend the administrative code of the city of New York, in relation to protecting employees who seek temporary changes to work schedules for personal events and certain other schedule changes, introduced by Council Member Deborah L. Rose. On March 3, 2017, the Committee on Civil Service and Labor held a hearing on Int. No. 1399, a Local Law to amend the administrative code of the city of New York, in relation to establishing a right for employees to seek flexible work arrangements and to establish a “right to receive” flexible work arrangements in certain emergency situations, introduced by Council Member Deborah L. Rose. Witnesses invited to testify included representatives from the Department of Citywide Administrative Services, Department of Consumer Affairs, New York City Office of Labor Relations, worker rights advocates, unions, business groups, chambers of commerce and fast food restaurants.
BACKGROUND
Proposed Int. No. 1399-A would require employers to accommodate a temporary change to the work schedule two times within a calendar year relating to an employee’s “personal event.” The bill would allow workers to request such changes without fear of retaliation, and would require that employers respond immediately to an employee’s request and follow up with a written request within 14 days, unless the employee failed to put the request in writing. Each schedule change may not exceed one business day; however, an employer may permit an employee to use two business days for one request. A “personal event” would include needing to provide care to a relative or care recipient; needing attend a legal proceeding or hearing for subsistence benefits to which the employee, a family member or an employee’s care recipient is a party; or any event that qualifies for the use of safe time or sick time pursuant to the city’s Earned Safe and Sick Time Act.
 
“Safe time” includes the need to take leave from work due to an employee or the family member of an employee having been the victim of a family offense matter, human trafficking, a sexual offense, stalking; to enroll a child in a new school, or to obtain social services or legal help due to having been the victim of such an event.
 “Sick time” includes the need to take leave from work due to an employee’s health condition, a family member’s health condition, a public health emergency causing the closure of the employee’s place of business, or a public health emergency causing the closure of the school or childcare provider for a child for whom the employee is responsible.
 
Receiving a schedule change in certain circumstances would allow New Yorkers with certain emergencies to get the help they need (or provide help to a family member) without fear of risking their jobs. Such temporary changes to a work schedule do not have to lead to an increase or reduction in employee hours worked—for example, an employee could start working early on a day when the employee needs to leave work earlier than normal. 

Other requests for temporary changes to a work schedule that do not relate to a personal event as defined by the bill are permissible—and indeed would be protected from retaliation by the bill—but the employer would not be required to grant such requests. 
The ability to ask for a schedule change due to a personal event or any other reason without fear of retaliation will give New Yorkers the confidence to ask for accommodations in the workplace. By allowing for the possibility of a couple days a year of flexibility in employees’ work schedules for a few specified exemptions, this bill would help workers meet their caregiving and legal responsibilities. The bill also would help to assist employees who may be facing last-minute situations involving acute health emergencies or who need resources after having been the victim of a crime (especially those relating to domestic violence), as well as other situations that may occur without adequate notice.
 
The bill also would protect from retaliation those workers who request other changes to their work schedules outside of the two allotted changes that this bill would provide, though the bill would not require employers to grant those requests. Most employees will require a flexible work schedule at some point in their careers, and technology is making this flexibility increasingly more feasible.
 A flexible work schedule can help employees balance their work and personal obligations, whether they are caregivers or seeking accommodations for an illness, disability, or other personal matter.
 This bill would take a small but important step toward accommodating those needs. 
Ensuring that workers have the ability to ask for flexibility in the workplace is a concern because, among other demands, many New Yorkers serve as caregivers to children or elderly relatives. Parents who must care for special-needs children or an elderly relative can especially benefit from flexible scheduling.
 According to a 2015 study conducted by the National Alliance for Caregiving and the AARP, approximately 43.5 million adults in the United States had provided unpaid caregiving duties for a child or an adult.
 In the same study, 6 out of 10 caregivers reported that their caregiving duties affected their employment (some reported having to work reduced hours, or “receiving a warning about performance or attendance”).
 Nearly a quarter of caregivers are millennials.
 Around one-third of caregivers work full-time, approximately a quarter of work part-time,
 And one-third of caregivers provide care more than 21 hours per week.
 
In addition, workers may face an acute legal situation that requires attention, such as the need for a temporary order of protection or an emergency custody hearing regarding a family member. Many employees face domestic violence at home: a third of women and a quarter of men have been victims of violence perpetrated by an intimate partner in their lifetime.
 This has collateral effects on the victims; between 21-61% of victims of intimate partner violence end up losing their jobs because of reasons that are related to the abuse.
 This bill would allow victims to not be penalized in seeking safety because it would allow them to make a temporary change to their schedules to meet with an attorney or obtain services from a domestic violence shelter or rape crisis center.

 This bill would also help those who are economically struggling to maintain their eligibility for social service benefits. Applying for subsistence benefits may require that an employee undergo interviews
 that can be difficult for employees to schedule and attend without some schedule flexibility. In certain jurisdictions, employees who miss these interviews can be sanctioned and can have their pending cases closed.
 Proposed Int. No. 1399-A would make it easier for employees to request a change in their work schedules in order to accommodate these other responsibilities. 

This legislation is similar to San Francisco’s Family Friendly Workplace Ordinance, which gives employees the right to request a flexible or predictable work schedule without retaliation.
 
SIGNIFICANT AMENDMENTS AND INTENT
Significant amendments were made between Int. No. 1399 and Proposed Int. No. 1399-A, including language to clarify the relationship between Proposed Int. No. 1399-A and the Earned Safe and Sick Time Act.
 In addition, the term “personal event” was added to the bill and drafted to include the need for a caregiver to provide care to a child or care recipient, to attend a legal proceeding or hearing to which the employee, a family member, or an employee’s care recipient is a party, or any circumstance that would qualify for use of safe time or sick time in section 20-914 of the Administrative Code. 

Proposed Int. No. 1399-A does not require an employer to provide a work schedule in writing with the number of hours, times and locations that an employee is expected to work (“notice of schedule”) as in the original version of Int. No. 1399.

In Proposed Int. No. 1399-A, the number of instances of a “personal event” that an employer must grant an employee has been reduced from four times a year (with one business day per request) to two times a year (not to exceed two business days). The interactive process has also been removed and instead an employer must respond in writing within 14 days of a request and only if the employee has submitted a request in writing. 
Proposed Int. No. 1399-A’s eligibility criteria for the usage of a required temporary schedule change (relating to a “personal event”) has been amended from the original provisions for a required schedule change in Int. No. 1399, relating to a “caregiving emergency,” a “personal health emergency” or the employee or a family member having been the victim of certain crimes. Proposed Int. No. 1399-A applies to employees that have been employed by an employer for at least 120 days and who work at least 80 hours in the city. The bill does not apply to certain employees of an employer in the entertainment industry.
BILL SUMMARY
Proposed Int. No. 1399-A would make it an unlawful employment practice to retaliate against employees who request certain schedule changes. Proposed Int. No. 1399-A would also require an employer to allow for temporary change in one’s work schedule (a “personal event”) due to a caregiving emergency, the need to attend certain a legal proceeding or hearing for subsistence benefits to which the employee, a family member or the employee’s care recipient is a party or due to a circumstance that would allow for the usage of safe time or sick time.

Section one of the legislation would amend the administrative code of the city of New York by adding a new subchapter 6 to chapter 12 of title 20. Section 20-1261 would provide definitions for the new subchapter 6, including:
“Business day” would mean any day when an employer requires employees to work.
“Caregiver” would mean a person who provides direct and ongoing care for a minor child or a care recipient.

“Care recipient” would mean a person with a disability who (i) is a family member or a person who resides in the caregiver's household; and (ii) relies on the caregiver for medical care or to meet the needs of daily living.
“Minor child” would mean a child under the age of 18.
“Personal event” would mean (i) the need for a caregiver to provide care to a minor child or care recipient; (ii) an employee’s need to attend a legal proceeding or hearing for subsistence benefits to which the employee, a family member or the employee’s care recipient is a party; or (iii) any circumstance that would constitute a basis for permissible use of safe time or sick time as set forth in section 20-914. 

The following terms would have the same meanings as those set forth in section 20-912: calendar year, child, family member, and paid safe/sick time. 

Section 20-1262 would require that an employer allow each employee who meets the bill’s threshold criteria two temporary changes to the work schedule relating to a “personal event.” Pursuant to subdivision a of such section, the employee would have to notify the employee’s employer or direct supervisor as soon as the employee knows of a need for a temporary change to the work schedule, and would have to inform the employer or supervisor that the change is due to a personal event. The temporary change would be a limited alteration in the hours or times that or locations where an employee is expected to work, including, but not limited to, using paid time off, working remotely, swapping or shifting work hours and using short-term unpaid leave. The employee would submit the request in writing (or by electronic means, if such means are readily available to the employee) as soon as practicable and no later than the first business day after the employee returns to work after the temporary change to the work schedule. If the employee does not submit a written request, the employer does not need to respond in writing. The employee could offer some proposals for what the temporary change would consist of, if the employee were seeking a change other than leave without pay. Upon receiving a request, the employer would respond immediately, and respond in writing within 14 business days after the employee submits the request in writing. The employer’s response would include: whether or not the employer will grant the temporary change or whether the change will be leave without pay (which is not a denial), an explanation (if the employer denies the request), and how many requests and business days an employee has left in a calendar year. An employer may deny a temporary change relating to a personal event if the employee has already exhausted two requests or if an exemption in the bill applies.  
Subdivision b of section 20-1262 would allow an employer to grant or deny changes to the work schedule other than the required changes relating to a “personal event.” The employer and the employee would follow the same procedure as for requesting a change related to a “personal event.” 

Subdivision b of section 20-1262 also would prohibit an employer from retaliating against an employee for having used one or both of the two required schedule changes due to a “personal event.” Subdivision b also would prohibit an employer from retaliating against an employee for asking for a schedule change of any kind and who is granted a schedule change of any kind. 
Subdivision c of section 20-1262 would clarify that an employee may request schedule changes under this subchapter without using leave accrued under the earned safe and sick time act and that unpaid leave granted pursuant to this section would not count towards an employer’s obligation to grant leave pursuant to chapter 8 of title 20 (relating to the Earned Safe and Sick Time Act). Nothing would affect an employer’s obligation to provide a reasonable accommodation in the form of a change to work schedule under the requirements of other provisions of law and regulations, such as those governing religious observance, disability, pregnancy, childbirth or a related medical condition.


Subdivision a of section 20-1263 would describe who is exempted from the coverage by Proposed Int. No. 1399-A, which would include: (i) an employee who is covered by a collective bargaining agreement if the agreement waives the provisions of Proposed Int. No. 1399-A and also address temporary changes to work schedules; (ii) an employee who has been employed by the employer for less than 120 days; or (iii) an employee of any employer in the entertainment industry, except for an employee whose primary duty is office work or any other work related to management or general business operations or an employee whose work that does not directly relate to performance and whose primary duty consists performing certain routine work related to buildings or locations (e.g., a set) used by the employer; or (iv) an employee who works fewer than 80 hours in the city in a calendar year. Subdivision b of section 20-1263 states that Proposed Int. No. 1399-A would not preempt, limit, or otherwise affect the applicability of any provisions of any policy or standard that provides comparable or superior benefits for employees.

Section two of Proposed Int. No. 1399-A would amend the penalty provisions of chapter 20 to include some that would apply specifically to subchapter 6. For each violation of subdivision a or b of section 20-1262, the agency could fine an employer $500 and order the employer  to comply with the relevant subdivision. However, an employer could cure a violation of subdivision a of section 20-1262 (if such violation relates to not having provided an employee with a written response) by providing the employee with the required written response within seven days of being put on notice by the office.

The third section of Proposed Int. No. 1399-A is the enactment clause. The clause would provide that this local law takes effect 180 days after it becomes law and would apply to employees covered by a valid collective bargaining upon the termination of such agreement. In addition, the director of the office of labor standards may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before the effective date.
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A Local Law to amend the administrative code of the city of New York, in relation to protecting employees who seek temporary changes to work schedules for personal events and certain other schedule changes
Be it enacted by the Council as follows:
Section 1. Chapter 12 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 6 to read as follows: 

Subchapter 6

Temporary Changes to Work Schedules for Personal Events and Protections from Retaliation for Making Schedule Change Requests 
§ 20-1261 Definitions. a. For purposes of this subchapter, the following terms have the following meanings:

Business day. The term “business day” means any 24-hour period when an employer requires employees to work at any time.

Caregiver. The term “caregiver” means a person who provides direct and ongoing care for a minor child or a care recipient. 

Care recipient. The term “care recipient” means a person with a disability who (i) is a family member or a person who resides in the caregiver’s household and (ii) relies on the caregiver for medical care or to meet the needs of daily living.

Minor child. The term “minor child” means a child under the age of 18.

Personal event. The term “personal event” means (i) the need for a caregiver to provide care to a minor child or care recipient; (ii) an employee’s need to attend a legal proceeding or hearing for subsistence benefits to which the employee, a family member or the employee’s care recipient is a party; or (iii) any circumstance that would constitute a basis for permissible use of safe time or sick time as set forth in section 20-914. 

b. For purposes of this subchapter, the following terms have the same meanings as those set forth in section 20-912: calendar year, child, family member and paid safe/sick time. 
§ 20-1262 Required temporary changes and other requests for changes to a work schedule. a. An employer shall grant an employee’s request for a temporary change to the employee’s work schedule relating to a personal event in accordance with the following provisions, with a temporary change meaning a limited alteration in the hours or times that or locations where an employee is expected to work, including, but not limited to, using paid time off, working remotely, swapping or shifting work hours and using short-term unpaid leave:

1. On request, the employer must grant a request for a temporary change to the employee’s work schedule under this section two times in a calendar year for up to one business day per request. The employer may permit the employee to use two business days for one request, in which case the employer need not grant a second request.
2. An employee who requests such a change: 

(a) Shall notify such employee’s employer or direct supervisor as soon as the employee becomes aware of the need for a temporary change to the work schedule and shall inform the employer or supervisor that the change is due to a personal event; 
(b) Shall make a proposal for the temporary change to the work schedule, unless the employee seeks leave without pay; and

(c) Need not put the initial request in writing, but as soon as is practicable, and no later than the second business day after the employee returns to work following the conclusion of the temporary change to the work schedule, the employee must submit the request in writing, indicating the date for which the change was requested and that it was due to the employee’s personal event. The employer may require that such request be submitted in electronic form if employees of the employer commonly use such electronic form to request and manage leave and schedule changes. If the employee fails to submit the written request, the employer’s obligation to respond in writing pursuant to paragraph 3 of this subdivision is waived. 
3. An employer who receives such an initial request shall respond immediately, but need not put such initial response in writing. As soon as is practicable, and no later than 14 days after the employee submits the request in writing, the employer shall provide a written response, which may be in electronic form if such form is easily accessible to the employee. An employer’s written response shall include:

(a) Whether the employer will agree to the temporary change to the work schedule in the manner requested by the employee, or will provide the temporary change to the work schedule as leave without pay, which does not constitute a denial; 

(b) If the employer denies the request for a temporary change to the work schedule, an explanation for the denial; and

(c) How many requests and how many business days pursuant to this subchapter the employee has left in the calendar year after taking into account the employer’s decision contained in the written response. 

 4. An employer may deny a request for a temporary change to the employee’s work schedule relating to a personal event only if the employee has already exhausted the two allotted requests in the calendar year pursuant to paragraph 1 of subdivision a of this section or if an exemption set forth in section 20-1263 applies. 

 b. An employee may request, and in so doing is protected by the provisions of subchapter 1 of this chapter, and an employer may grant or deny, a change to a work schedule other than the temporary changes an employer is required to grant under subdivision a of this section. An employee request for such other change to a work schedule and an employer response to such a request shall follow the procedure in paragraphs 2 and 3 of subdivision a of this section to the extent applicable and as set forth in rules promulgated by the director. 

c. 1. An employee need not use leave accrued under chapter 8 of this title before requesting schedule changes under this subchapter.
2. Unpaid leave granted for a personal event pursuant to this subchapter does not count toward an employer’s obligation to grant leave under chapter 8 of this title.

3. Leave granted under chapter 8 of this title does not count toward an employer’s obligation to grant leave under this section.

4. Nothing in this subchapter affects an employer’s obligation to provide a reasonable accommodation in the form of a change to a work schedule required pursuant to other laws or regulations or to otherwise comply with the requirements of other laws or regulations, including, but not limited to, those requirements contained in title 8.
§ 20-1263 Exemptions. This subchapter does not: 
a. Apply to any employee who: 

1. Is covered by a valid collective bargaining agreement if such agreement waives the provisions of this subchapter and addresses temporary changes to work schedules; 

2. Has been employed by the employer for fewer than 120 days; 

3. Is employed by any employer whose primary business for which that employee works is the development, creation or distribution of theatrical motion pictures, televised motion pictures, television programs or live entertainment presentations, except for an employee whose primary duty is the performance of office or non-manual work directly related to the management or general business operations of the employer or the employer’s customers and except for an employee whose primary duty is performing routine mental, manual, mechanical or physical work in connection with the care or maintenance of an existing building or location used by the employer; or
4. Works fewer than 80 hours in the city in a calendar year.

b. Preempt, limit or otherwise affect the applicability of any provisions of any other law, regulation, requirement, policy or standard, other than a collective bargaining agreement, that provides comparable or superior benefits for employees to those required herein.

§ 2. Subdivision a of Section 20-1208 of the administrative code of the city of New York, as added by local law number 107 for the year 2017, is amended to read as follows:

a. For violations of this chapter, the office may grant the following relief to employees or former employees: 

1. All compensatory damages and other relief required to make the employee or former employee whole; 

2. An order directing compliance with the notice and posting of rights and recordkeeping requirements set forth in sections 20-1205 and 20-1206; and 

3. For each violation of: 

(a) Section 20-1204, 

(1) Rescission of any discipline issued, reinstatement of any employee terminated and payment of back pay for any loss of pay or benefits resulting from discipline or other action taken in violation of section 20-1204; 

(2) $500 for each violation not involving termination; and 

(3) $2,500 for each violation involving termination; 

(b) Section 20-1221, $200 and an order directing compliance with section 20-1221; 

(c) Section 20-1222, payment of schedule change premiums withheld in violation of section 20-1222 and $300; 

(d) Section 20-1231, payment as required under section 20-1231, $500 and an order directing compliance with section 20-1231; 

(e) Section 20-1241, $300 and an order directing compliance with section 20-1241; 

(f) Subdivision a of section 20-1251, the greater of $500 or such employee’s actual damages; [and]

(g) Subdivisions a and b of section 20-1252, $300[.]; and

(h) Subdivision a or b of section 20-1262, $500 and an order directing compliance with such subdivision, provided, however, that an employer who fails to provide an employee with the written response required by subdivision a of section 20-1262 may cure the violation without a penalty being imposed by presenting proof to the satisfaction of the office that it provided the employee with the required written response within seven days of the office notifying the employer of the opportunity to cure.  

§ 3. This local law takes effect 180 days after it becomes law, provided that in the case of employees covered by a valid collective bargaining agreement in effect on such date, this local law takes effect on the date of the termination of such agreement, and provided further that the director of the office of labor standards may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such effective date. 
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