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INT. NO. 1059: 
By Council Member Brewer, the Public Advocate (Ms. Gotbaum) and Council Members Avella, Lappin, Palma, Weprin, Mendez, Nelson, James, Gerson, Jackson, Mark-Viverito, Sears, Gioia, Gentile, Yassky, Liu, Vann, Ferreras, Gennaro, Katz, Seabrook, White Jr., Mealy, Barron, Garodnick, Gonzalez, Koppell, Reyna, Crowley, Eugene, Recchia Jr., de Blasio, Foster, Sanders Jr., Rivera, Arroyo and Ulrich.
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the provision of paid sick time earned by employees.

ADMINISTRATIVE CODE:

Adds a new section 22-507 to title 22.
INTRODUCTION

On November 17, 2009, the Committee on Civil Service and Labor, chaired by Council Member Nelson, will hold a hearing on Int. No. 1059, a Local Law to amend the Administrative Code of the City of New York, in relation to the provision of paid sick time earned by employees.  Invitations to testify were sent to a wide range of interested parties, including workers, businesses, advocates, public policy institutions, and representatives of the Mayoral Administration and the City of San Francisco.  The Committee expects to hear from individuals with diverse perspectives on this legislation.
INT. NO. 1059
Int. No. 1059 would require employers to provide a minimum amount of paid sick time to their employees.  Bill section one of Int. No. 1059 would contain a statement of legislative intent which is summarized herein:

The legislation would ensure that employers allow a certain amount of temporary time off from work to take care of their own health needs or the health needs of members of their families or to deal with health and safety issues arising from domestic or sexual violence.  The legislation would point out that there are a number of workers in New York City that are not entitled to any paid sick time to care for their own health needs or the health needs of members of their families or the need for safety in domestic violence situations.  The legislation would provide workers in New York City time off to attend to their own health care and the health care of family members.  The legislation would point out that paid sick time will have a positive effect on the public health of New York City by allowing sick workers the occasional option of staying at home to care for themselves when ill thus lessening their recovery time and reducing the likelihood of spreading illness to other members of the workforce and the general public.  The legislation would help ensure that parents are provided paid sick time to provide personal care for their sick children.  This legislation would note that paid sick time would protect the public health when there are serious outbreaks of contagious disease by insuring that workers can stay home when they or their family members exhibit symptoms of disease.  The legislation would also protect workers and their children who are not sick but who must stay home to care for children when public officials close schools or when their businesses are closed due to public health emergencies.  The legislation would benefit society by providing time for domestic violence victims to go to court or to relocate to safety and would allow such victims to protect themselves.  The legislation would point out that a certain minimum amount of paid sick time is beneficial to employers and employees.

Bill section 2 would add a new section 22-507 to title 22 of the Administrative Code of the City of New York.  Subdivision (a) of section 22-507 would provide that this section shall be known as and may be cited as the “Paid Sick Time Act.”  Subdivision (b) of section 22-507 is the definitional provision.  This subdivision would provide definitions of the following terms used in this section:
(1) “Administering agency” would mean any city agency, office, department, division, bureau or institution of government, the expenses of which are paid in whole or in part from the city treasury, as the mayor shall designate.

(2) “Child” would mean a biological, adopted or foster child, a stepchild, a legal ward, or a child to whom the employee stands in loco parentis.

(3) “City’ would mean the city of New York.

(4) “Domestic partner” would mean persons who have a registered domestic partnership pursuant to section 3-240 of the administrative code, a domestic partnership registered in accordance with executive order number 123, dated August 7, 1989, or a domestic partnership registered in accordance with executive order number 48, dated January 7, 1993.

(5) “Employee” would mean any “employee” as defined in labor law section 190(2) who is employed for hire within the City for more than eighty hours in a calendar year who performs work on a full-time or part-time basis for any employer.

(6) “Employer” would mean “employer” as defined in labor law section 190(3). For purposes of this section, “employer” does not include (i) the United States government; (ii) the state of New York including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; or (iii) the city of New York or any local government, municipality or county or any entity governed by municipal home rule section 92 or county law section 207.

(7) “Grandparent” would mean a parent of a parent.

(8) “Health care professional”  would mean any person licensed under federal or New York state law to provide medical or emergency services, including but not limited to doctors, nurses and emergency room personnel.
(9) “Paid sick time” would mean time that is provided by an employer to an employee for the purposes described in subdivision (d) of this section and is compensated at the same hourly rate as the employee earns from his or her employment at the time the employee uses the paid sick time but in no case shall that hourly rate be less than the hourly rate provided in labor law section 652(1).

(10) “Parent” would mean a biological, foster, stepparent or adoptive parent or legal guardian of an employee or an employee’s spouse or domestic partner or a person who stood in loco parentis when the employee was a minor child.

(11) “Relative” would mean a person’s spouse, domestic partner, child, parent, grandparent, grandchild, an extended family member defined as relative within the third degree by blood or marriage; and any other individual related by blood or affinity whose close association with the employee is the equivalent of a family relationship.

(12) “Retaliatory personnel action” would mean the discharge, suspension or demotion by an employer of an employee or any other adverse employment action.

(13) “Small business” would mean any private individual, firm, partnership, institution, corporation, or association for which fewer than ten persons work for compensation during a given week.  In determining the number of persons performing work for compensation during a given week, all persons performing work for compensation on a full-time, part-time, or temporary basis shall be counted.  In situations in which the number of persons who work for compensation per week fluctuates above and below ten or more per week over the course of a year, business size would be determined for the current calendar year based upon the average number of persons who worked for compensation per week during the preceding calendar year.

(14)  “Spouse” would mean a person to whom the employee is legally married under the laws of the State of New York.

(15) “Victim of acts or threats of violence” would mean a person who has been subject to acts or threats which would constitute violations of the penal law.

(16) “Victim of domestic violence” would mean a person who has been subjected to acts or threats of violence, not including acts of self-defense, committed by a current or former spouse or domestic partner of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting with or has cohabited with the victim, by a person who is or has been in a continuing social relationship of a romantic or intimate nature with the victim, or a person who is or has continually or at regular intervals lived in the same household as the victim.

(17) “Victim of sex offenses or stalking” would mean a person who has been subjected to acts which would constitute violations of article 130 of the penal law, or a victim of acts which would constitute violations of sections 120.45, 120.50, 120.55, or 120.60 of the penal law.

Subdivision c of section 22-507 would provide for the accrual of paid sick time.  Paragraph one of such subdivision would declare that all employees have the right to paid sick time as provided in this section.  Paragraph (2) of such subdivision would require that all employers provide a minimum of one hour of paid sick time for every thirty hours worked by an employee.  Under this provision, employers would not be required to provide more than seventy-two hours of sick time for an employee in a calendar year.

Paragraph (3) of subdivision c of section 22-507 would provide that small businesses would not be required under this section to provide more than forty hours of paid sick time in a calendar year.

Paragraph (4) of such subdivision would provide that employees who are exempt from requirements under section 13(a)(1) of the Federal Fair Labor Standards Act with respect to payment of overtime shall be assumed to work forty hours in each work week for purposes of paid sick time accrual unless their regular work week is less than forty hours, in which case paid sick time accrues based upon that regular work week.

Paragraph (5) of such subdivision would provide that paid sick time accrue in hour unit increments.

Paragraph (6) of subdivision c of section 22-507 would require that paid sick time as provided in this section would begin to accrue at the commencement of employment.

Paragraph (7) of such subdivision would provide that employees be entitled to use accrued paid sick time beginning on the 90th calendar day following commencement of their employment.  After the 90th calendar day of employment, employees may use sick time as it is accrued.

Paragraph (8) of subdivision c of section 22-507 would provide that unused paid sick time shall be carried over to the following calendar year; however, no employer shall be required to allow use of more than seventy-two hours of paid sick time in a calendar year or more than forty hours of paid sick time in a calendar year if such employer is a small business.

Paragraph (9) of such subdivision would provide that any employer with a paid leave policy, such as a paid time off policy, who makes available an amount of paid leave sufficient to meet the accrual requirements of this section that may be used for the same purposes and under the same conditions as paid sick time under this section is not required to provide additional paid sick leave or paid sick time.

Paragraph (10) of such subdivision would provide that nothing in this section shall be construed as requiring financial or other reimbursement to an employee from an employer upon the employee’s termination, resignation, retirement, or other separation from employment for accrued paid sick time that has not been used.

Paragraph (11) of such subdivision would provide that if an employee is transferred to a separate division, entity or location, but remains employed by the same employer, the employee is entitled to all paid sick time accrued at the prior division, entity or location and is entitled to use all paid sick time as provided in this section.  When there is a separation from employment and the employee is rehired within one year of separation by the same employer, previously accrued paid sick time that had not been used would be reinstated.  Further, the employee shall be entitled to use accrued paid sick time at the commencement of employment following a separation from employment of one year or less.

Subdivision d of section 22-507 would be entitled “Use of paid sick time.”  This subdivision would provide under paragraph one that an employer would permit an employee to use paid sick time for absence from work due to the following situations:

(i) An employee’s mental or physical illness, injury or health condition or need for medical diagnosis, care, or treatment of a mental or physical illness, injury or health condition or need for preventive medical care;
(ii) Care of a relative with a mental or physical illness, injury or health condition who needs medical diagnosis, care, or treatment of a mental or physical illness, injury or health condition or who needs preventive medical care; or

(iii) Closure of the employee’s place of business by order of a public official due to a public health emergency or an employee’s need to care for a child whose school or place of care has been closed by order of a public official due to a public health emergency.
Under paragraph (2) of subdivision d of section 22-507, an employer would be required to permit an employee to use paid sick time for absence from work where, as a result of such employee or a relative of such employee being a victim of acts or threats of violence, a victim of domestic violence, or a victim of sex offenses or stalking, the employee needs to:

(i) seek or obtain medical diagnosis, care or treatment or psychological or other counseling for such employee or employee’s relative;

(ii) obtain services from a victim services organization;

(iii) seek relocation or relocate; or

(iv) take legal action, including but not limited to preparation or participation in any civil or criminal proceeding.

Under paragraph (3) of subdivision d of section 22-507, this bill would provide that an employer may require the employee to provide reasonable notice of the need to use paid sick time.  This bill would further provide that, where such need is foreseeable, an employer may require advance notice of the intention to use such paid sick time, not to exceed seven days prior to the date such paid sick time is to begin. Where such need is not foreseeable, an employer may require an employee to provide notice of the need for the use of paid sick time as soon as practicable.

Paragraph (4) of subdivision d of section 22-507 would provide that for leave of more than three consecutive days, an employer may require reasonable documentation that the paid sick time is covered by paragraph one of subdivision (d) of this section. This provision would further provide that for paid sick time used pursuant to paragraph one of subdivision (d) of section 22-507, documentation signed by a licensed health care provider indicating the need for the number of paid sick time days shall be considered reasonable documentation.  For paid sick time used pursuant to paragraph two of subdivision (d) of such section, the documentation provisions set out in Administrative Code section 8-107.1 would be considered reasonable.
Paragraph (5) of subdivision d of section 22-507 would provide that an employer may not require, as a condition of an employee's taking paid sick time, that the employee search for or find a replacement worker to cover the hours during which the employee is on paid sick time.

Subdivision e of section 22-507 would provide that retaliation is prohibited.  Paragraph one would deem that it shall be unlawful for an employer or any other person to interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right protected under this section.

Paragraph (2) of such subdivision would provide that an employer shall not take retaliatory personnel action or discriminate against an employee because the employee has exercised rights protected under this section.  Under this provision, such rights would include but not be limited to the right to use paid sick time pursuant to this section; the right to file a complaint or inform any person about any employer's alleged violation of this section; the right to cooperate with the administering agency in its investigations of alleged violations of this section; and the right to inform any person of his or her potential rights under this section.

Under paragraph (3) of such subdivision, it would be unlawful for an employer’s absence control policy to count paid sick time taken under this section as an absence that may lead to or result in discipline, discharge, demotion, suspension, or any other adverse action.

Paragraph (4) of such subdivision would provide that the protections of this section shall apply to any person who mistakenly but in good faith alleges violations of this section.

Paragraph (5) of subdivision e of section 22-507 would provide that there be a rebuttable presumption of unlawful retaliation under this section whenever an employer takes adverse action against a person within ninety days of when that person: (i) files a complaint with the administering agency or a court alleging a violation of any provision of this section; (ii) informs any person about an employer's alleged violation of this section; (iii) cooperates with the administering agency or other persons in the investigation or prosecution of any alleged violation of this section; (iv) opposes any policy, practice, or act that is unlawful under this section; or (v) informs any person of his or her rights under this section.

Subdivision f of section 22-507 would be entitled “Notice and posting.”  Pursuant to the provisions of paragraph one of this subdivision, employers would be mandated to give notice that employees are entitled to paid sick time, the amount of paid sick time, and the terms of its use guaranteed under this section, that retaliation against employees who request or use paid sick time is prohibited and that each employee has the right to file a complaint or bring a civil action if sick time as required by this section is denied by the employer or the employee is retaliated against for requesting or taking paid sick time.

Paragraph (2) of such subdivision would provide that employers may comply with this section by supplying each of their employees with a notice in English and in any language that is the first language spoken by at least five percent of the employer’s workforce that contains the information required in paragraph one of subdivision (f) of this section and by adding the information contained in paragraph one of subdivision (f) of this section to any personnel policies or manuals maintained by the employer and any orientation materials supplied to new employees.

Paragraph (3) of subdivision f of section 22-507 would provide that employers may comply with this section by displaying a poster in a conspicuous and accessible place in each establishment where such employees are employed which contains in English and in any language that is the first language spoken by at least five percent of the employer’s workforce, all information required under paragraph one of subdivision (f) of this section.

Paragraph (4) of such subdivision would provide that the administering agency create and make available to employers, posters that contain the information required under paragraph one of subdivision (f) of this section for their use in complying with this subsection.

Paragraph (5) of such subdivision would provide that an employer who willfully violates the notice and posting requirements of this section shall be subject to a civil fine in an amount not to exceed $100 for each separate offense.

Subdivision g of section 22-507 would be entitled “Employer records.”  This subdivision would provide that employers retain records documenting hours worked by employees and paid sick time taken by employees, for a period of five years, and allow the administering agency access to such records, with appropriate notice and at a mutually agreeable time, to monitor compliance with the requirements of this section.  Furthermore, under this subdivision, when an issue arises as to an employee’s entitlement to paid sick time under this section, if the employer does not maintain or retain adequate records documenting hours worked by the employee and paid sick time taken by the employee, or does not allow the administering agency reasonable access to such records, the legislation would provide that it shall be presumed that the employer has violated this section, absent clear and convincing evidence otherwise.

Subdivision h of section 22-507 would provide for the promulgation of rules.  In accordance with this subdivision, the administering agency would be authorized to coordinate implementation and enforcement of this section and promulgate appropriate guidelines or rules for such purposes.

Subdivision i of section 22-507 would be entitled “Confidentiality and nondisclosure.”  This subdivision would provide that an employer may not require disclosure of details relating to domestic violence, sexual assault or stalking or the details of an employee’s medical condition as a condition of providing paid sick time under this section.  Further, under these provisions, if an employer possesses health information or information pertaining to domestic violence, sexual assault or stalking about an employee or employee’s family member, such information shall be treated as confidential and not disclosed except to the affected employee or with the permission of the affected employee.

Subdivision j of section 22-507 would be entitled “Encouragement of more generous policies; with no effect on more generous policies.”  Under paragraph one of this subdivision, the legislation would provide that nothing in this section shall be construed to discourage or prohibit an employer from the adoption or retention of a paid sick time policy or paid time off policy more generous than the one required therein.

Further, under paragraph (2) of this subdivision, nothing in this section shall be construed as diminishing the obligation of an employer to comply with any contract, collective bargaining agreement, employment benefit plan or other agreement providing more generous sick time to an employee than required therein.
Under paragraph (3) of this subdivision, nothing in this section shall be construed as diminishing the rights of public employees regarding paid sick time as provided in New York State or City law.

Subdivision k of section 22-507 would address collective bargaining agreements.  Under this provision, all or any portion of the applicable requirements of this section would not apply to employees covered by a bona fide collective bargaining agreement if such requirements are expressly waived in the collective bargaining agreement in clear and unambiguous terms and the agreement provides for an equivalent benefit for the employees covered by the agreement.

Subdivision l of section 22-507 would address enforcement.  Under paragraph one of this subdivision, any employer found to be in violation of any of the provisions of this section would be liable for a civil penalty of not less than one thousand dollars for each violation.

Paragraph (2) of this subdivision would provide that penalties imposed pursuant to this section shall not affect any right or remedy available or civil or criminal penalty applicable under law to any individual or entity, or in any way diminish or reduce the remedy or damages recoverable in any action in equity or law before a court of competent jurisdiction.

Paragraph (3) of this subdivision would provide that upon a determination that a violation of any of the provisions of this section has occurred, a court may award any appropriate equitable relief to secure compliance with this section and may award reasonable attorney’s fees and costs incurred in maintaining the action to any prevailing complaining party.
Paragraph (4) of subdivision l would provide that any proceeding to recover a civil penalty authorized pursuant to this section shall be commenced by the service of a notice of violation which shall be returnable to the administering agency.  The commissioner or other designated person of such administering agency shall, after due notice and an opportunity for a hearing, be authorized to impose the civil penalties prescribed by this section.

Paragraph (5) of subdivision l would provide that the administering agency take appropriate action to enforce this section, including, but not limited to, establishing a system to receive complaints from any person charging that a violation has occurred pursuant to this section, investigating any such complaints received, and making findings of violations and civil penalties in accordance with the provisions of this section.

Under paragraph (6) such subdivision, the legislation would provide that any action or proceeding that may be appropriate or necessary for the correction of any violation issued pursuant to this section including, but not limited to, actions to secure permanent injunctions, enjoining any acts or practices which constitute such violation, mandating compliance with the provisions of this section or such other relief as may be appropriate, may be initiated in any court of competent jurisdiction by the corporation counsel or such other persons designated by the corporation counsel on behalf of the administering agency.

Under paragraph (7) of such subdivision, the legislation would provide that any aggrieved person may bring an action in any court of competent jurisdiction against an employer for a violation of the provisions of this section within three years of the date the alleged violation occurred.  Further, upon a determination that a violation of any of the provisions of this section has occurred, a court may award damages to the aggrieved person and any other appropriate relief including but not limited to reinstatement of employment and may award reasonable attorney’s fees and costs incurred in maintaining the action to any prevailing party.

Subdivision m of section 22-507 would provide for other legal requirements.  Under paragraph one of this subdivision, this provision would declare that this section provides minimum requirements pertaining to paid sick time and shall not be construed to preempt, limit, or otherwise affect the applicability of any other law, regulation, requirement, policy, or standard that provides for greater accrual or use by employees of sick leave or time, whether paid or unpaid, or that extends other protections to employees.

Further, under paragraph (2) of this subdivision, the provision would state that nothing in this section shall be construed as creating or imposing any requirement in conflict with any federal or state law, rule or regulation, nor shall anything in this section be construed to diminish or impair the rights of an employee or employer under any valid collective bargaining agreement.

Bill section 3 would contain a severability clause.  This provision would provide that if any section, subdivision, paragraph, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

Bill section 4 would provide that the legislation take effect ninety days after enactment and would provide, however, that the administering agency shall promulgate rules and take such other measures as may be necessary for the purposes of implementing and carrying out the provisions of this local law prior to such effective date.  This bill section would further provide that in the case of employees covered by a collective bargaining agreement in effect on the effective date prescribed therein, this local law shall apply on the date of the termination of such agreement.
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