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I. Introduction
Today, the Committee on Health, chaired by Council Member Corey Johnson, will hold a hearing on ten bills related to the sale or use of hookah, electronic cigarettes and tobacco products. Among those invited to testify are representatives from the New York City Department of Health and Mental Hygiene (DOHMH), Department of Finance, Department of Consumer Affairs (DCA), Department of Buildings, Fire Department (FDNY), advocates, and other interested parties.

II. Background
Tobacco Smoking 

Tobacco use is the leading cause of preventable, premature death in the United States and New York City.
 In the United States, smoking is responsible for about one in five deaths annually or about 443,000 deaths per year.
 According to the Centers for Disease Control and Prevention, tobacco use causes more deaths each year than the total number of deaths combined from the human immunodeficiency virus (HIV), illegal drug use, alcohol use, motor vehicle injuries, and firearm-related incidents.
 Smoking causes the overwhelming majority of lung cancer deaths—an estimated 90 percent of all lung cancer deaths in men and women—and causes many other types of cancer, including cancers of the bladder, cervix, esophagus, kidney, larynx, liver, pancreas, stomach, oropharynx (includes parts of the throat, tongue, soft palate, and the tonsils), and blood (acute myeloid leukemia).
 Smoking also increases the risk of other diseases, including coronary heart disease, stroke and lung disease.

The City has succeeded in reducing the prevalence of adult smoking from 21.5 percent in 2002 to 14.3 percent in 2015.
 While this demonstrates the impact of the City’s interventions on adults, an estimated 934,000 adults in the City still smoke cigarettes.
 
Smoking prevalence among NYC public high school students also declined substantially from 17.6 percent in 2001 to 5.8 percent in 2015.
 However, approximately 15,000 youth still smoke cigarettes.

Based on numerous studies, high tobacco prices reduce tobacco consumption among both youth, who are especially price-sensitive, as well as adults.
 According to the Campaign for Tobacco Free Kids, the “general consensus is that every 10 percent increase in the real price of cigarettes reduces overall cigarette consumption by approximately three to five percent, reduces the number of young-adult smokers by 3.5 percent, and reduces the number of kids who smoke by six or seven percent.”
 

Hookah 

Hookahs are water pipes that are used to smoke shisha, which is composed of herbs, molasses and, frequently, tobacco. Hookah smoking is a social experience and is typically done in groups with either one or a limited number of mouthpieces. 


Although many perceive hookah smoking to be a safer alternative to cigarette smoking, hookah smoking and cigarette smoking share many of the same health concerns.
 Common health risks include: lung cancer, stomach cancer, bladder cancer, oral cancer, esophageal cancer, reduced lung function, clogging of the arteries, heart disease, and decreased fertility.
 The hookah mouthpieces are often passed around from person to person, which increases the risk of transmitting infectious diseases such as tuberculosis, herpes, influenza, and hepatitis.
 Tobacco-containing shisha contains the addictive drug nicotine, and despite common beliefs, very little nicotine is filtered out when the smoke passes through the water in the pipe.
 Lower birth rates appear to be associated with mothers who smoked hookah during pregnancy.
 A study conducted at University of California, San Francisco, compared the practices of smoking cigarettes versus smoking hookah and found that hookah exposes users to higher levels of carbon monoxide than cigarettes and to higher levels of benzene, long associated with leukemia risk.
 Furthermore, hookah smoking typically requires the heating of charcoal in order to heat the shisha. The charcoal used to heat the shisha can raise health risks by producing high levels of carbon monoxide, metals, and cancer-causing chemicals.
 Studies show that smoke from both nontobacco shisha and tobacco-based shisha contain carbon monoxide and other toxic agents known to increase the risks for smoking-related cancers, heart disease, and lung disease.
 
Just as with cigarette smoking, hookah use poses a risk through second-hand smoke. The smoke emissions are created from both the tobacco and the charcoals used to heat the tobacco.
 A 2016 New York University (NYU) School of Medicine study found that New York City hookah bars have elevated concentrations of indoor air pollutants, including carbon monoxide, that appear to cause adverse health effects in employees.
 
Furthermore, the number of youth participating in hookah smoking has been increasing.
 Small studies of college students in the United States have found past-year use of hookah ranging from 22 to 40 percent.
 According to the American Lung Association, in a national survey of 12th graders, 17 percent reported smoking a hookah within the past year.

New York City’s Smoke-Free Air Act prohibited smoking in workplaces, including restaurants and bars, but allows the selling and smoking of nontobacco shisha. However, an undercover investigation in 2015 conducted by DOHMH in partnership with NYU found all 13 of the hookah establishments studied were illegally selling shisha-containing tobacco.

Other Tobacco Products
According to the United States Food and Drug Administration (FDA), “While there has been a significant decline in the use of traditional cigarettes among youth over the past decade, their use of other tobacco products continues to climb.”
 The increase in the price of cigarettes has arguably caused youth and young adults to migrate to cheaper tobacco products. Little cigars, for example, appear virtually identical to cigarettes and historically cost substantially less. Despite well-documented risks, smokers of all ages – especially youth and young adults in low-income urban areas – erroneously perceive cigars as less harmful than cigarettes, and increasingly opt for inexpensive cigars.
 
Smokeless tobacco includes chewing tobacco (dry tobacco leaves), snuff (finely ground tobacco that can be dry or moist), snus (moist snuff that is usually flavored), and dissolvable tobacco (flavored, dissolvable tobacco that often looks like candy). According to the American Cancer Society, “smokeless tobacco is a less lethal, but still unsafe, alternative to smoking.”
 Smokeless tobacco use substantially increases the risk of oral and pancreatic cancer, gum disease, and nicotine addiction.
 Adolescent smokeless tobacco users are also more likely than nonusers to become cigarette smokers.

Electronic Cigarettes 

Electronic cigarettes are electronic devices that deliver nicotine, flavor, and other chemicals through vaporization or aerosolization.
 The use of electronic cigarettes in the U.S., commonly referred to as “vaping,” has grown at a rapid pace, with the $3.5 billion market growing by triple digits for five consecutive years from 2010 to 2015.
 Manufacturers and proponents of electronic cigarettes claim the devices offer users a safer alternative to smoking cigarettes, as electronic cigarettes can deliver nicotine without combusting tobacco and producing smoke.
 However, the Centers for Disease Control and Prevention has expressed serious concern about youth exposure to highly addictive nicotine contained in most electronic cigarettes, as well as the unknown and potentially harmful ingredients.
 In 2015, 16 percent of youth in New York City had used a vaping product within the past 30 days.
 Citing the growing use of electronic cigarettes among young people, the FDA finalized a rule in 2016 extending regulatory authority to cover all tobacco products, including electronic cigarettes.
 This rule requires makers of nicotine-emitting devices to begin submitting their ingredients for regulators to review, allowing the FDA to monitor, study and regulate the potentially harmful components in these devices.
Tobacco Products at Pharmacies

Pharmacies provide a critical service of dispensing medications, and pharmacists are dedicated to optimizing medication use and improving health. Many large retailers with pharmacies have health clinics and dispense vaccinations. The co-location of the sale of deadly and addictive tobacco products runs counter to the services provided by pharmacists to improve health. 
CVS Caremark, the country’s largest drugstore chain in overall sales, announced on February 5, 2014 that it planned to stop selling cigarettes and other tobacco products by October 2014.
 In a New York Times article announcing the change, Larry J. Merlo, chief executive of CVS, stated “We came to the decision that cigarettes and providing health care just don’t go together in the same setting.” One year after this change, CVS released a study that concluded that this change reduced overall cigarette sales in states with significant numbers of CVS stores by 1% when compared with states that do not have CVS stores.
  Several jurisdictions across the country, including San Francisco and Boston, ban the sale of tobacco in pharmacies.

Smoke-free Housing
As the Surgeon General reported, there is no safe level of exposure to secondhand tobacco smoke.
 Some buildings in NYC have voluntarily adopted smoking bans. According to DOHMH, benefits of smoke-free housing include reductions in property damage and turnover costs for owners, the potential for insurance savings by decreasing the likelihood of a fire, and cleaner, healthier air for residents in their homes and in common areas such as hallways, lobbies and stairwells.
 A 2014 poll of New York City voters found that nearly 70 percent want to live in a place that is smoke-free.
 Smoking is currently prohibited in common areas of multiple dwellings with 10 or more units under the Smoke Free Air Act, but not in common areas of many smaller apartment buildings.
On December 5, 2016, the U.S. Department of Housing and Urban Development (HUD) published a final rule for each Public Housing Agency administering low-income, conventional public housing to initiate a smoke-free policy.
 This new policy includes the New York City Housing Authority and provides an 18-month implementation period which began on February 3, 2017. HUD states that the policy is expected to improve indoor air quality in public housing, reduce the risk of catastrophic fires and lower overall maintenance costs, as well as benefit the health of public housing residents, staff and visitors.

Smoking in Cars

A 2006 study by researchers at the Harvard School of Public Health found “alarming” levels of secondhand smoke were generated in just five minutes in vehicles under various driving, ventilation, and smoking conditions.
 Fine particulate matter concentrations were found to exceed World Health Organizations indoor air quality guidance at some point in the measurement period during all smoking journeys, even when windows were opened.
 Since their bodies are still growing, infants and young children are more likely to be harmed by secondhand smoke. Secondhand smoke not only causes coughing, phlegm, wheezing and breathlessness among children, it is also increases the risk of asthma, ear infections and sudden infant death syndrome.
 Since 2006, several communities, eight states, and the Commonwealth of Puerto Rico have enacted laws to prevent smoking in cars when children are present.

Recent Initiatives to Combat Smoking & Tobacco Use

New York City has taken significant steps in recent years to combat smoking and tobacco use. In 2013, the City:
· Raised the minimum legal sales age of cigarettes, electronic cigarettes and tobacco products from 18 to 21,

· Reduced the availability of cheap tobacco products by setting a minimum price for packs of cigarettes and “little cigars” at $10.50,
 
· Required inexpensive cigars to be sold in packages of no fewer than four, and requiring “little cigars” to be sold in packs of 20,

· Banned discounts on sales involving cigarettes and tobacco products,

· Reduced evasion of cigarette taxes and impacted the black market by creating comprehensive new penalties and increasing fines for a range of illegal activity—from purchasing cigarettes from unauthorized sources and transporting untaxed products, to selling counterfeit tax stamps or hiding the contraband,
 and
· Added electronic cigarettes to the City’s Smoke-Free Air Act, prohibiting the use of electronic cigarette devices in many public places and places of employment.

Last year, the City prohibited the use of smokeless tobacco products at sports stadiums and arenas that host ticketed events.

Recognizing the growing use of non-cigarette tobacco products, the FDA finalized a rule in 2016 extending regulatory authority to cover all tobacco products, including tobacco-containing shisha, electronic cigarettes, pipe tobacco, premium cigars, little cigars and other products.
 For the first time, makers of nicotine-emitting devices will be required to submit their ingredients to regulators for review. The new rule also requires manufacturers of all newly-regulated products to show that the products meet the applicable public health standard set forth in the law and receive marketing authorization from the FDA.
 
Jurisdictions across the country have taken steps in recent years to curb smoking rates and tobacco use. San Francisco banned tobacco sales in pharmacies in 2008
 and capped tobacco sales permits in 2015.
 Through attrition alone, the number of tobacco retailer licenses in San Francisco decreased by 8 percent in the first 10 months of the retailer reduction strategy.
 Boston banned tobacco sales in pharmacies shortly after San Francisco. Last year, Philadelphia passed legislation restricting tobacco sales near schools and setting a tobacco retailer density cap.

III. Analysis of Proposed Int. No. 139-B
This bill would add non-tobacco shisha to the City’s Smoke Free Air Act. It would allow existing non-tobacco smoking establishments, often called hookah bars, to continue operating if they derive a majority of their income from hookah-related products, obtain a permit from DOHMH, and meet a variety of requirements and operating standards detailed below.
Non-tobacco smoking establishments would be denied a permit to operate if they were found to be serving tobacco-containing shisha after this bill went into effect. They would also be responsible for reimbursing the City for the costs of retaining any experts (i.e. scientists) necessary to prove this violation, which typically would involve testing in a laboratory for the presence of tobacco.

Non-tobacco smoking establishments would have 180 days from the effective date of this bill to apply for a permit to operate. DOHMH would be authorized to charge $25 for a permit. Permits would be valid for one year and would not be assignable from the original person to whom it is granted. In other words, once that person no longer wished or was no longer able to operate the non-tobacco smoking establishment, they would not be able to transfer the right to do so to another person or entity. Instead, the permit would cease to exist upon its expiration, and no replacement permit would be issued to another person or entity.

In order to obtain a permit, the establishment would be required to prove that 50% or more of their gross sales in the previous calendar year were from the on-site sale of non-tobacco smoking products, that they have been in operation since before the date of enactment of this local law, they do not own any penalties for violations of the Smoke Free Air Act or Tobacco Product Regulation Act, and that they have not been found to have served shisha containing tobacco since the effective date of this local law or otherwise had their permit revoked.

Non-tobacco smoking establishments would be required to be open only to individuals of 21 years of age or older, with identification always required for anyone reasonably appearing to be below the age of 30. Penalties for violation of this provision would be $200 per violation on the first day, $500 for violations on a future day, and revocation of license for second or further violations as well.

Non-tobacco smoking establishments would be required to clean and sanitize the hookah pipes provided to customers in a manner consistent with procedures promulgated by DOHMH by rule.

Proposed Int. No. 139-B would also amend the Mechanical Code to clarify that the ventilation standards for smoking lounges apply to non-tobacco smoking establishments.

Proposed Int. No. 139-B would also amend the Fire Code, which currently prohibits smoking in any commercial space, to allow smoking in non-tobacco smoking establishments in accordance with the other provisions of this bill. Non-tobacco smoking establishments would be required to obtain a permit from FDNY, with solid or liquid flammable and combustible materials under the supervision of a person holding a certificate of fitness from FDNY at all times. Charcoal would be required to be stored in the same manner as solid fuel used for commercial cooking operations, and prepared for use in an enclosed stationary furnace or oven vented to the outdoors, or in an electric heater vented by means of a hood. A fire extinguisher with at least a 5-B rating would be required to be provided in a non-tobacco smoking establishment in each smoking area. Decorations would be required to be flame-resistant in accordance with existing Fire Code flame resistant material standards.
DOHMH would be required under Proposed Int. No. 139-B to education businesses that sell non-tobacco smoking products about their obligations under this bill.

This bill would take effect 90 days after its enactment, except that the education requirements on DOHMH would take effect immediately and be repealed in one year, and the ventilation requirements of the Mechanical Code would take effect in three years.

IV. Analysis of Int. No. 484
Smoking is currently prohibited under the Smoke Free Air Act in common areas of multiple dwellings with 10 or more units. This bill would extend this prohibition to common areas of multiple dwellings with fewer than 10 units, meaning that all multiple dwellings would be covered by the law.
Int. No. 484 would take effect 180 days after its enactment.

V. Analysis of Int. No. 977

Int. No. 977 would prohibit smoking in all areas of multiple dwellings operated by the New York City Housing Authority (NYCHA) as well in any city-financed housing rehabilitated or constructed after the bill goes into effect. City-financed housing is housing that is designed to produced affordable housing under a government program that receives financial assistance, such as a loan, grant, tax credit, tax abatement, or subsidy, or other benefit from the City at less than appraised value.
Int. No. 977 would take effect 180 days after its enactment.

VI. Analysis of Proposed Int. No. 1131-A
Proposed Int. No. 1131-A would prohibit pharmacies, or retail stores that contain pharmacies, from obtaining cigarette retail dealer licenses that go past December 31, 2018. After that date, no cigarette retail dealer licenses would be in effect for pharmacies or retail stores that contain pharmacies. If the definition of “cigarette retail dealer” were amended to include other tobacco products pursuant to Int. No. 1547, discussed below, these products would be prohibited under this bill from being sold in pharmacies, or retail stores that contain pharmacies, as well.

Proposed Int. No. 1131-A would take effect January 1, 2019, except the provision extending the right of current licensees to sell cigarettes until that date, which would go into effect immediately.

VII. Analysis of Int. No. 1140
Int. No. 1140 would extend the Smoke Free Air Act to include private automobiles when a child under the age of eight is present. Smoking would be prohibited for any driver or passenger in this circumstance.
Int. No. 1140 would take effect 90 days after its enactment.

VIII. Analysis of Int. No. 1471
Int. No. 1471 would raise the fee for a cigarette retail dealer license from $110 for a two-year license to $340 for a two-year license.

Int. No. 1471 would take effect on January 1, 2018.

IX. Analysis of Int. No. 1532
Int. No. 1532 would institute a licensure requirement for the right to sell electronic cigarettes, similar to the existing licensure requirement to sell cigarettes. Currently some of these stores are required to register with DOHMH, but not be licensed to operate. Pharmacies, and retail stores that include pharmacies, would be prohibited under this law from selling electronic cigarettes.
The licensure program would be administered by DCA, with a license fee of $340 for a two-year license. Licenses would expire on November 30 of each odd-numbered year. Licenses would not be assignable and would be required to be displayed at the licensed business at all times. Repeat violations of the proposed delivery ban of Proposed Int. No. 1544-A, or sale of electronic cigarettes to underage customers, would result in mandatory revocation of this license.
Electronic cigarettes are redefined in Int. No. 1532 to encompass any device that heats a substance to produce vapor for inhalation, other than medical devices or a product approved for use as part of the New York State medical marijuana program. 

Possession of 20 or more electronic cigarettes by any person other than a manufacturer or deliver would be presumptive evidence that the person is an electronic cigarette dealer.

Int. No. 1532 would take effect 180 days after its enactment.

X. Analysis of Proposed Int. No. 1544-A
Proposed Int. No. 1544-A would establish price floors for tobacco products and non-tobacco shisha. It would also raise the existing price floor for cigarettes and cigars. Part of the minimum price for cigars, little cigars, smokeless tobacco, tobacco-containing shisha, and loose tobacco would be a tax, rather than simply going to the retailer. Finally, the bill would prohibit the delivery of cigarettes and other tobacco products, as well as e-cigarettes.


The price floors established in this bill would include all applicable taxes, including those created in this bill. They would also set minimum package sizes for these products. They would be set at:

· $8 for cigars, or at least $2 per cigar, whichever is more expensive

· $8 per package of smokeless tobacco, with a minimum package size of .32 ounce for snus and 1.2 ounce for other smokeless tobacco

· $17 per package of shisha, with a minimum package size of 3.5 ounces

· $17 per package of loose tobacco, with a minimum package size of 10 ounces

The bill would also raise the minimum price for cigarettes and little cigars, both of which have an existing minimum package size of 20 cigarettes or little cigars, to $13 per pack.

DOHMH would be authorized by this bill to modify these price floors to account for inflation or changes in taxes, as well as being authorized to increase them by no more than 20 percent every three years to promote reductions in the rates of usage of these products.

The taxes established by Proposed Int. No. 1544-A would apply to cigars, little cigars, smokeless tobacco, tobacco-containing shisha, and loose tobacco, would be equal to 10% of the minimum price for these products. The minimum prices, and accompanying taxes, would be set by this bill as follows:

	Package of Product
	Minimum price
	Amount of tax

	Cigar
	$8.00 for up to four cigars, plus $2.00 for each additional cigar
	$0.80 per package of up to four cigars plus an additional $0.20 for each additional cigar

	Little cigar
	$13.00 per package of 20
	$1.30

	Smokeless tobacco
	$8.00 per package
	$0.80

	Tobacco-containing shisha
	$17.00 per package
	$1.70

	Loose tobacco
	$17.00 per package
	$1.70


The taxes established by this bill would apply to products that are intended for sale in New York City only, not for products brought into the City for personal use. The taxes would also not apply to the state or political subdivisions of the state, the federal government, the United Nations, or non-profit organizations that do not lobby or otherwise attempt to influence public policy. The tax would be paid by the vendor to the Department of Finance, and would be required to be added to and collected as part of the sales price of the product. 

Vendors of these products would be required to obtain a license from the Department of Finance to allow for enforcement of these taxes, much like cigarette vendors are currently required to obtain such a license. Failure to pay this tax would subject the vendor to a penalty of 300% of the amount of tax due, with discretion vested in the Department of Finance to remit any or all of such penalty. As with cigarette tax violations, Department of Finance and DCA licenses to sell tobacco products may be suspended or revoked upon a failure to comply with applicable tax provisions. Furthermore, when a police officer, sheriff, or other authorized individual discovers untaxed tobacco products covered by this bill, they would be authorized to seize the products and such products would be forfeited to the City unless the owner applies to the Commissioner of Finance within 10 days for a hearing to determine the propriety of the seizure or the products are otherwise released by the Commissioner of Finance. 
All revenues from the taxes established by Proposed Int. No. 1154-A would go towards public housing costs, as required by state law.
Finally, Proposed Int. No. 1544-A would prohibit the delivery by a retail dealer of tobacco products including cigarettes, and electronic cigarettes to any customer, with a penalty of $1,000 for a first violation and $2,000 as well as license revocation for subsequent violations on a different day.
Proposed Int. No. 1544-A would take effect 180 days after its enactment.

XI. Analysis of Int. No. 1547
Int. No. 1547 would expand the cigarette retail dealer license to all other tobacco products, with a requirement than any retail seller of such products possess such license. It would cap the number of these tobacco retail dealer licenses by community district, allowing current license holders to continue to renew their licenses, but disallowing the issuance of new tobacco retail dealer licenses in a given community district until the number of license holders in that district has fallen to half the current number, which would be the new cap on the number of licenses in that district. Put differently, this bill would slowly reduce the number of tobacco retailers across the City until it reached half the level that exist on the effective date of this law.

DCA would administer this licensure program, as it does with the existing cigarette retail dealer license.

DCA and DOHMH would evaluate the cap created in this bill every two years, set in the bill at 50% of the number that exist on the effective date of this law. If, based on the number of retail dealers and the prevalence of tobacco product usage in the community district at the time of this evaluation, DOHMH would be required to notify the City Council of its recommendations on the optimal cap number.

Int. No. 1547 would take effect 180 days after enactment.

XII. Analysis of Int. No. 1585
Int. No. 1585 by Council Member Torres would require rental, co-op, and condo apartment buildings to create a smoking policy for the building, if they have not already, provide this policy annually to tenants, and incorporate this policy into rental, lease and purchase agreements, and any bylaws of the building if applicable. It would not dictate the contents of the policy. 
A smoking policy created pursuant to this law would be required to encompass indoor and outdoor areas of the building, and apply to residents as well as their invitees. 
The policy would only apply in a binding manner on a new tenant, or a tenant who has renewed their lease, after the adoption of the policy, but would be provided to every tenant upon adoption and annually thereafter.
Building owners would be required by this bill to make their smoking policy available to DOHMH upon request.

The penalty for failing to create or disclose a smoking policy or change thereto, as would be required by the bill, would be $100. This would be the sole remedy for this violation, meaning that no private right of action is created by this law.

Int. No. 1585 would take effect 365 days after its enactment.
Proposed Int. No. 139-B

By Council Members Gentile, Koo, Vacca, Cabrera, Johnson, Torres, Rodriguez, King, Dromm, Palma, Richards, Treyger, Greenfield, Mendez, Eugene, Barron, Maisel, Salamanca, Lander, Cohen, Rosenthal, Mealy, Miller, Dickens, Levine, Rose, Cumbo and Ulrich

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the regulation of non-tobacco smoking products, and to amend the fire code of the city of New York, and the New York city mechanical code, in relation to the operation of non-tobacco smoking establishments
Be it enacted by the Council as follows:
Section 1. Legislative findings. The Council finds that smoking is a leading cause of preventable premature death in New York City, killing thousands of New Yorkers every year and increasing the risks of lung cancer, heart disease, and many other health hazards. The City responded to this threat by enacting the Smoke-Free Air Act in 2002, which restricted tobacco smoking in various indoor and outdoor public places and has been strengthened several times since then. The Smoke-Free Air Act is still a central part of the City’s comprehensive program to reduce exposure to environmental toxicants produced by smoking and to reduce and prevent tobacco use. 

Despite substantial progress in reducing both environmental smoke exposure and smoking rates among adults and youth, the use of water-pipes, or hookah smoking, is increasing and threatens the progress the City has made to reduce tobacco use by residents and visitors to the City. The number of establishments in the City advertising hookah on sites like Yelp! has roughly tripled since 2012. Disturbingly, hookah is especially popular among the City’s youth. Between 2008 and 2014, the percentage of middle school students in the City who have smoked hookah increased from 2.9 percent to 8.5 percent. As of 2014, the percentage of high school students who have smoked hookah is 16.1 percent. The increase in younger New Yorkers’ hookah smoking is particularly troubling because some studies suggest youth who smoke hookah may be more likely to try cigarettes.
The Council finds that hookah smoking, regardless of whether the shisha contains tobacco, poses significant health risks to smokers and nonsmokers, including employees at establishments that serve hookah. All hookah smoking involves burning charcoal, which is used to heat the shisha. The charcoal alone creates health hazards for smokers and those exposed to secondhand smoke by emitting carbon monoxide, fine particulate matter, and various toxicants. In addition, non-tobacco shisha has been shown to emit harmful substances in equal or greater quantities as tobacco-containing shisha, including carbon monoxide, polycyclic aromatic hydrocarbons, fine particulate matter, tar, and volatile aldehydes. While risks associated with non-tobacco hookah smoking are clear, air quality in the City’s hookah establishments is complicated further by evidence that many hookah establishments have been found to be violating the Smoke-Free Air Act by serving shisha that contains tobacco. In addition to the toxicants emitted by non-tobacco shisha, tobacco-containing shisha has been shown to emit phenols, nicotine, and NNAL, a tobacco-specific nitrosamine. Thus, unsuspecting patrons of hookah establishments may be consuming tobacco unwittingly, in addition to the harmful substances emitted by charcoal and non-tobacco shisha.
The Council further finds that regulating non-tobacco smoking would promote enforcement of the City’s Smoke-Free Air Act and Fire Code. Regulating non-tobacco smoking establishments would also likely strengthen the City’s ability to promote compliance with the Smoke-Free Air Act by preventing non-tobacco smoking establishments from serving tobacco-containing shisha to unsuspecting consumers. Clarifying that these establishments are should meet the same ventilation requirements as smoking lounges would improve air quality in these establishments. Moreover, reasonable precautionary regulations will minimize the risk that hookah pipes and charcoals may contribute to the creation of fire hazards.
The Council hereby declares that this local law responds to the significant health hazards posed by hookah smoking in the following ways: (1) it protects the integrity of the City’s Smoke-Free Air Act, which was intended to provide all New Yorkers with access to clean air in public places and workplaces, by discouraging smoking and reducing exposure to secondhand smoke for nonsmokers; (2) it continues the City’s efforts to de-normalize smoking and reduce tobacco dependence; (3) it restricts access to establishments where hookah smoking can take place; and (4) it helps to make those establishments fire-safe. 
§ 2. Subdivision y of section 17-502 of the administrative code of the city of New York, as amended by local law number 5 for the year 1995, is amended to read as follows:

y. “Smoking” means inhaling, exhaling, burning or carrying any lighted or heated cigar, cigarette, pipe, or water pipe, or any similar form of lighted object or device [which contains tobacco] designed for human use or consumption by the inhalation of smoke. 
§ 3. Section 17-502 of the administrative code of the city of New York is amended by adding new subdivisions tt and uu to read as follows:

tt. “Non-tobacco smoking product” means any product that does not contain tobacco or nicotine and that is designed for human use or consumption by the inhalation of smoke, including but not limited to (i) pipes, water pipes, rolling papers, and any other component, part, or accessory of such product, (ii) herbal cigarettes, as defined in subdivision aa of section 17-702, and (iii) shisha, as defined in subdivision z of section 17-702, provided that such shisha does not contain tobacco or nicotine. 
uu. “Non-tobacco smoking establishment” means an establishment that, as of the date of enactment of the local law that added this subdivision, generated fifty percent or more of its total annual gross sales during the preceding calendar year from the on-site sale of non-tobacco smoking products, and that has a permit issued by the department. 
§ 4. Paragraph 6 of subdivision a of section 17-503 of the administrative code of the city of New York, as amended by local law number 152 for the year 2013, is amended to read as follows:

6. Business establishments (other than retail  tobacco  stores)  including, but not limited to, banks and other financial institutions, catering halls, offices where trade or vocational activity occurs or professional or consumer services are rendered and non-profit entities, including religious institutions; provided however, that this paragraph shall not apply to membership associations, and provided further, however, that non-tobacco smoking establishments may permit the smoking of non-tobacco smoking products.
§ 5. Section 17-508 of the administrative code of the city of New York is amended by adding new subdivisions l and m to read as follows:
l. When a person who has been issued a permit to operate a non-tobacco smoking establishment has been found to have been in violation of subdivision a of section 17-508 or subdivision one of section 1399-s of the public health law, the commissioner shall revoke the permit issued to such person to operate such non-tobacco smoking establishment.
 m. A non-tobacco smoking establishment found to be in violation of subdivision a of section 17-508 or subdivision one of section 1399-s of the public health law shall be responsible for any expert costs relating to proving such violation. The recovery of the costs authorized by this subdivision shall be in addition to any other penalties imposed by this section or by any other provision of law.
§ 6. The heading of section 17-513.1 of the administrative code of the city of New York, as added by local law number 47 for the year 2002, is amended to read as follows:

§ 17-513.1 Effective dates for membership associations, owner operated bars [and], tobacco bars and non-tobacco smoking establishments.
§ 7. Section 17-513.1 of the administrative code of the city of New York is amended by adding a new subdivision d to read as follows:

d. Any entity that in good faith believes itself to be a non-tobacco smoking establishment shall have one hundred eighty days from the effective date of the local law that added this subdivision to apply to the department for a permit as a non-tobacco smoking establishment. No permit application shall be approved by the department for any entity that fails to meet any requirement for a permit contained in subdivision d of section 17-513.5. During the period of time from the effective date of the local law that added this subdivision until the expiration of one hundred eighty days, no provision of the local law that added this subdivision, except for the provisions of this section, shall apply to such entity.
§ 8. Chapter 5 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-513.5 to read as follows:

§ 17-513.5 Non-tobacco smoking establishments.

a. It shall be unlawful for a person to operate a non-tobacco smoking establishment without a permit from the department.

b. A permit issued pursuant to this section shall be valid for one year.

c. A permit issued pursuant to this section is not assignable or transferrable. 

d. Where any person becomes the beneficial owner of ten percent or more of the stock of an organization to which a permit has been granted pursuant to this section, if such person previously did not hold at least a ten percent interest, such permit shall immediately become void.

e. Any permit issued pursuant to this section shall immediately become void upon the addition or termination of any general partner or upon the dissolution of a partnership that owns a non-tobacco smoking establishment.
f. The department may charge a fee of $25 for a permit issued pursuant to this section.

g. To obtain and renew a permit issued pursuant to this section for a non-tobacco smoking establishment, a person shall demonstrate that: 

1. such non-tobacco smoking establishment generated fifty percent or more of its total annual gross sales during the preceding calendar year from the on-site sale of non-tobacco smoking products; 
2. such non-tobacco smoking establishment has been operating as a non-tobacco smoking establishment since at least the date of enactment of the local law that created this section, and has not expanded its size or changed its location on or after the date of enactment of the local law that added this section; 
3. such non-tobacco smoking establishment has not been found to have served shisha containing tobacco or nicotine, in violation of subdivision a of section 17-508 or subdivision one of section 1399-s of the public health law, after the effective date of the local law that created this section; 
4. such non-tobacco smoking establishment does not owe a civil penalty for a violation of any provision of this chapter or of chapter 7 of title 17; and 
5. the permit of such non-tobacco smoking establishment issued pursuant to this section has not been revoked pursuant to subdivision l of section 17-508 or subdivision b of section 17-716.
§ 9. The heading of subchapter 2 of chapter 7 of title 17 of the administrative code of the city of New York, as amended by local law number 69 for the year 2009, is amended to read as follows:

SUBCHAPTER 2

REGULATION OF THE SALE OF FLAVORED TOBACCO PRODUCTS AND REGULATION OF AGE OF ENTRY TO NON-TOBACCO SMOKING ESTABLISHMENTS 

§ 10. Section 17-716 of the administrative code of the city of New York, as amended by a local law a city of New York for the year 2016 amending the administrative code of the city of New York, in relation to prohibiting the sale of non-tobacco smoking products to minors and young adults, and to repeal subdivision f of section 17-713 and section 17-714 of the administrative code of the city of New York, relating to herbal cigarettes, as proposed in  introduction number 1076-A for the year 2016, is amended by adding new subdivisions b and c to read as follows:
b. Any person who violates subdivision a of section 17-719 shall be liable for a civil penalty of two hundred dollars for the first violation, and not more than two hundred dollars for each additional violation found on that day; and five hundred dollars for the second violation and each subsequent violation at the same place of business. A proceeding to recover any such civil penalty shall be commenced by the service of a notice of violation returnable to any tribunal established within the office of administrative trials and hearings or within any agency of the city designated to conduct such proceedings. When a person has been found to be in violation of subdivision a of section 17-719 on two or more occasions at a non-tobacco smoking establishment, the commissioner shall revoke the non-tobacco smoking establishment permit issued to such person pursuant to section 17-513.5.
c. Any person found to be in violation of subdivision b of section 17-719 shall be liable for a civil penalty of one hundred dollars for the first violation and not more than one hundred dollars for each additional violation found on that day, and two hundred dollars for each subsequent violation at the same place of business. A proceeding to recover any such civil penalty shall be commenced by the service of a notice of violation returnable to any tribunal established within the office of administrative trials and hearings or within any agency of the city designated to conduct such proceedings.

§ 11. Chapter 7 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-719 to read as follows:

§ 17-719 Requirements relating to non-tobacco smoking establishments. 
a. It shall be unlawful for a person to permit an individual under 21 years of age to enter a non-tobacco smoking establishment during operating hours. Entry into such non-tobacco smoking establishment shall be permitted only to an individual who demonstrates, through a driver’s license or other photographic identification card issued by a government entity or educational institution, that the individual is at least 21 years of age. Such identification need not be required of any individual who reasonably appears to be at least 30 years of age, provided, however, that such appearance shall not constitute a defense in any proceeding alleging the granting of permission to enter such an establishment to an individual under 21 years of age.

b. Non-tobacco smoking establishments, as defined in section 17-502, shall clean and sanitize the interior of the bowl, stem, hose, base, and any other part of paraphernalia provided to customers for smoking non-tobacco smoking products, as defined in section 17-502, in accordance with rules promulgated by the department. 

§ 12. Section 1. Section 403.3 of the New York city mechanical code is amended to read as follows:

403.3 Outdoor airflow rate. Ventilation systems shall be designed to have the capacity to supply the minimum outdoor airflow rate determined in accordance with this section. The occupant load utilized for design of the ventilation system shall not be less than the number determined from the estimated maximum occupant load rate indicated in Table 403.3. Ventilation rates for occupancies not represented in Table 403.3 shall be those for a listed occupancy classification that is most similar in terms of occupant density, activities and building construction; or shall be determined by an approved engineering analysis. The ventilation system shall be designed to supply the required rate of ventilation air continuously during the period the building is occupied, except as otherwise stated in other provisions of the code.
With the exception of smoking lounges and non-tobacco smoking establishments, the ventilation rates in Table 403.3 are based on the absence of smoking in occupiable spaces. Where smoking is anticipated in a space other than a smoking lounge or non-tobacco smoking establishment, the ventilation system serving the space shall be designed to provide ventilation over and above that required by Table 403.3 in accordance with accepted engineering practice.
§ 13. Table 403.3 of the New York city mechanical code is amended to read as follows:

	OCCUPANCY CLASSIFICATION
	PEOPLE OUTDOOR
AIRFLOW RATE IN
BREATHING ZONE

CFM/PERSON
	AREA OUTDOOR
AIRFLOW RATE IN
BREATHING ZONE Ra
CFM/FT2a
	DEFAULT OCCUPANT
DENSITY #/1000 FT2a
	EXHAUST AIRFLOW
RATE CFM/FT2a

	Correctional facilities
	
	
	
	

	Cells

without plumbing fixtures
	5
	0.12
	25
	—

	with plumbing fixturesg
	5
	0.12
	25
	1.0

	Dining halls

(see food and beverage service)
	—
	—
	—
	—

	Guard stations
	5
	0.06
	15
	—

	Day room
	5
	0.06
	30
	—

	Booking/waiting
	7.5
	0.06
	50
	—

	Dry cleaners, laundries
	
	
	
	

	Coin-operated dry cleaner
	15
	—
	20
	—

	Coin-operated laundries
	7.5
	0.06
	20
	—

	Commercial dry cleaner l
	30
	—
	30
	—

	Commercial laundry
	25
	—
	10
	—

	Storage, pick up
	7.5
	0.12
	30
	—

	Education
	
	
	
	

	Auditoriums
	5
	0.06
	150
	—

	Corridors (see public spaces)
	—
	—
	—
	—

	Media center
	10
	0.12
	25
	—

	Sports locker roomsg
	—
	—
	—
	0.5

	Music/theater/dance
	10
	0.06
	35
	—

	Smoking loungesb
	60
	—
	70
	—

	Day care (through age 4)
	10
	0.18
	25
	—

	Classrooms (ages 5-8)
	10
	0.12
	25
	—

	Classrooms (age 9 plus)
	10
	0.12
	35
	—

	Lecture classroom
	7.5
	0.06
	65
	—

	Lecture hall (fixed seats)
	7.5
	0.06
	150
	—

	Art classroom
	10
	0.18
	20
	0.7

	Science laboratoriesg, k
	10
	0.18
	25
	1.0

	Wood/metal shopsg
	10
	0.18
	20
	0.5

	Computer lab
	10
	0.12
	25
	—

	Multiuse assembly
	7.5
	0.06
	100
	—

	Locker/dressing roomsg
	—
	—
	—
	0.25

	Food and beverage service
	
	
	
	

	Bars, cocktail lounges
	7.5
	0.18
	100
	—

	Cafeteria, fast food
	7.5
	0.18
	100
	—

	Dining rooms
	7.5
	0.18
	70
	—

	Kitchens (cooking)b
      Non-tabacco smoking establishmentsb

	—
60
	—
—
	—
70
	0.7
—

	Hospitals, nursing and convalescent homes
	
	
	
	

	Autopsy roomsb
	—
	—
	—
	0.5

	Medical procedure rooms
	15
	—
	20
	—

	Operating rooms
	30
	—
	20
	—

	Patient rooms
	25
	—
	10
	—

	Physical therapy
	15
	—
	20
	—

	Recovery and ICU
	15
	—
	20
	—

	Hotels, motels, resorts and dormitories
	
	
	
	

	Multipurpose assembly
	5
	0.06
	120
	—

	Bathrooms/toilet—privateg
	—
	—
	—
	25/50f

	Bedroom/living room
	5
	0.06
	10
	—

	Conference/meeting
	5
	0.06
	50
	—

	Dormitory sleeping areas
	5
	0.06
	20
	—

	Gambling casinos
	7.5
	0.18
	120
	—

	Lobbies/prefunction
	7.5
	0.06
	30
	—

	Laboratories j

	
	
	
	

	Biological
	—
	1.0
	—
	1.0

	Chemical
	—
	1.0
	—
	1.0

	Industrial and nonteaching
	—
	1.0
	—
	1.0

	Nonproduction chemical labs 
	—
	1.0
	—
	1.0

	Offices
	
	
	
	

	Conference rooms
	5
	0.06
	50
	—

	Office spaces
	5
	0.06
	5
	—

	Reception areas
	5
	0.06
	30
	—

	Telephone/data entry
	5
	0.06
	60
	—

	Main entry lobbies
	5
	0.06
	10
	—

	Private dwellings, single and multiple
	
	
	
	

	Garages, common for multiple unitsb
	—
	—
	—
	0.75

	Garages, separate for each dwellingb
	—
	—
	—
	100 cfm per car

	Kitchensb
	—
	—
	—
	25/100f

	Living areasc,i
	0.35 ACH but not less
than 15 cfm/person
	—
	Based upon number of
bedrooms. First
bedroom, 2; each
additional bedroom, 1
	—

	Toilet rooms and bathroomsg
	—
	—
	—
	20/50f

	Public spaces
	
	
	
	

	Corridors
	—
	0.06
	—
	—

	Elevator car
	—
	—
	—
	1.0

	Shower room (per shower head)g
	—
	—
	—
	50/20f

	Smoking loungesb
	60
	—
	70
	—

	Toilet rooms – public g
	—
	—
	—
	50/70e

	Places of religious worship
	5
	0.06
	120
	—

	Courtrooms
	5
	0.06
	70
	—

	Legislative chambers
	5
	0.06
	50
	—

	Libraries
	5
	0.12
	10
	—

	Museums (children’s)
	7.5
	0.12
	40
	—

	Museums/galleries
	7.5
	0.06
	40
	—

	Retail stores, sales floors and showroom floors
	
	
	
	

	Sales (except as below)
	7.5
	0.12
	15
	—

	Dressing rooms
	—
	—
	—
	0.25

	Mall common areas
	7.5
	0.06
	40
	—

	Shipping and receiving
	—
	0.12
	—
	—

	Smoking lounges and non-tobacco smoking

	60
	—
	70
	—

	establishmentsb
	
	
	
	

	Storage rooms
	—
	0.12
	—
	—

	Warehouses (see storage)
	—
	—
	—
	—

	Specialty shops
	
	
	
	

	Automotive motor-fuel dispensing stationsb
	—
	—
	—
	1.5

	Barber
	7.5
	0.06
	25
	0.5

	Beauty and nail salonsb, h
	20
	0.12
	25
	0.6

	Embalming roomb
	—
	—
	—
	2.0

	Pet shops (animal areas)b
	7.5
	0.18
	10
	0.9

	Supermarkets
	7.5
	0.06
	8
	—

	Sports and amusement
	
	
	
	

	Disco/dance floors
	20
	0.06
	100
	—

	Bowling alleys (seating areas)
	10
	0.12
	40
	—

	Game arcades
	7.5
	0.18
	20
	—

	Ice arenas without combustion engines
	—
	0.30
	—
	0.5

	Gym, stadium, arena (play area)
	—
	0.30
	—
	—

	Spectator areas
	7.5
	0.06
	150
	—

	Swimming pools (pool and deck area)
	—
	0.48
	—
	—

	Health club/aerobics room
	20
	0.06
	40
	—

	Health club/weight room
	20
	0.06
	10
	—

	Storage
	
	
	
	

	Repair garages, enclosed parking garagesb, d
	—
	—
	—
	0.75

	Warehouses
	—
	0.06
	—
	—

	Theaters
	
	
	
	

	Auditoriums (see education)
	—
	—
	—
	—

	Lobbies
	5
	0.06
	150
	—

	Stages, studios
	10
	0.06
	70
	—

	Ticket booths
	5
	0.06
	60
	—

	Transportation
	
	
	
	

	Platforms
	7.5
	0.06
	100
	—

	Transportation waiting
	7.5
	0.06
	100
	—

	Workrooms
	
	
	
	

	Bank vaults/safe deposit
	5
	0.06
	5
	—

	Darkrooms
	—
	—
	—
	1.0

	Copy, printing rooms
	5
	0.06
	4
	0.5

	Meat processingc
	15
	—
	10
	—

	Pharmacy (prep. area)
	5
	0.18
	10
	—

	Photo studios
	5
	0.12
	10
	—

	Computer (without printing)
	5
	0.06
	4
	—


For SI: 1 cubic foot per minute = 0.0004719 m3/s, 1 ton = 908 kg, 1 cubic foot per minute per square foot = 0.00508m3/(s m2),

C = ((F) -32) /1.8, 1 square foot = 0.0929m2.

a. Based upon net occupiable floor area.

b. Mechanical exhaust required and the recirculation of air from such spaces is prohibited (see Section 403.2.1, Item 4).

c. Spaces unheated or maintained below 50°F are not covered by these requirements unless the occupancy is continuous.

d. Ventilation systems in enclosed parking garages shall comply with Section 404.

e. Rates are per water closet or urinal. The higher rate shall be provided where periods of heavy use are expected to occur, such as toilets in theaters, schools and sports facilities. The lower rate shall be permitted where periods of heavy use are not expected.

f. Rates are per room unless otherwise indicated. The higher rate shall be provided where the exhaust system is designed to operate intermittently. The lower rate shall be permitted where the exhaust system is designed to operate continuously during normal hours of use.

g. Mechanical exhaust is required and recirculation is prohibited. 
h. For nail salons, the required exhaust shall include ventilation tables or other systems that capture the contaminants and odors at their source and are capable of exhausting a minimum of 50 cfm/ft2 per station.

i.  For R-2 buildings less than 125 feet in height, outdoor ventilation air provided by mechanical means serving dwelling units designed to exceed 100 cfm per dwelling unit, whether intermittent or continuous, shall be required. For buildings 125 feet and greater, outdoor ventilation air shall be provided by mechanical means when the sum of the exhaust designed to exceed 75 cfm, whether continuous or intermittent, per dwelling unit. Manually operated openable exterior wall openings shall not be used to provide outside ventilation air except where calculations are submitted showing that such openings are located at or below the lowest calculated neutral pressure plane (calculated at the winter outdoor design temperature, and taking into account a composite mass flow air balance of the building including all mechanical systems.)
j.  During unoccupied hours the ventilation rate and exhaust rates may be reduced to 0.5 cfm/ft2. 

k. When an educational science laboratory is occupied and hoods are not in use and hazardous materials are not present, then ventilation rates shall be consistent with actual use of the space, but not less than 0.5 cfm/ft2.   

l.  See Section 502.6 for additional requirements.
§ 14. Section 105.6 of chapter 1 of the New York city fire code, as amended by local law number 148 for the year 2013, is amended by adding the following permit to the list of required permits to read as follows:
Non-tobacco smoking establishments. A permit is required to maintain or operate a non-tobacco smoking establishment pursuant to Chapter 5 of Title 17 of the Administrative Code and FC310.7.

§ 15. Section 310.2 of chapter 3 of the New York city fire code, as amended by local law number 148 for the year 2013, is amended to read as follows: 

310.2 Prohibitions. It shall be unlawful to:

1.
smoke in any area in which smoking is prohibited, as set forth in this section or elsewhere in this code.

2.
place or discard, or cause to be placed or discarded, any lighted pipe, cigar, cigarette or other type of smoking paraphernalia or material where it can cause the ignition of combustible material or combustible waste, or otherwise cause an unwanted fire.

3.
smoke in any building, structure, premises or part thereof where flammable or combustible materials or explosives are manufactured, stored, handled, used or transported.

4.
smoke in the following occupancies and spaces:


4.1. Cellars and basements, except in R-3 occupancies.


4.2. Group A occupancies and public gathering places, except in a non-tobacco smoking establishment in accordance with FC310.7.


4.3. Group M occupancies, except in a non-tobacco smoking establishment in accordance with FC310.7.


4.4. Hospitals, nursing homes, rehabilitation facilities and similar medical facilities housing the ill, aged and infirm[, except within designated smoking rooms when in compliance with the requirements of the Title 17 of the Administrative Code, the New York City Health Code and rules promulgated by the commissioner].


4.5. On any bulkhead, dock, drydock, shipyard, pier, wharf, warehouse or shed on the waterfront.


4.6. On board any ship, barge, ferry, lighter, carfloat, scow, and all other similar floating watercraft or equipment whether berthed or moored at a dock, wharf, pier, or to a marine vessel made fast thereto or in a shipyard.


4.7. Factories as set forth in Section 283 of the New York State Labor Law.


4.8. As otherwise prohibited by this code or the rules. 
§ 16. Section 310.7 of chapter 3 of the New York city fire code, as added by local law number 26 for the year 2008, is amended to read as follows:
310.7 [Reserved] Non-tobacco smoking establishments. Smoking of non-tobacco smoking products is allowed in non-tobacco smoking establishments lawfully operating pursuant to Chapter 5 of Title 17 of the Administrative Code (as those terms are defined therein), provided that such establishments are designed, installed, operated and maintained in accordance with the following requirements:
310.7.1. Permits. Permits shall be required as set forth in FC105.6.
310.7.2 Supervision. The storage of coal and other solid or liquid flammable and combustible materials in non-tobacco smoking establishments shall be under the general supervision of a person holding a certificate of fitness. The handling and use of charcoal and other solid or liquid flammable and combustible materials in non-tobacco smoking establishments shall be under the personal supervision of a person holding a certificate of fitness.
310.7.3 Use of charcoal or other material for smoking paraphernalia. Where smoking paraphernalia requires the use of lighted charcoal or any other solid or liquid flammable or combustible material, such material shall be stored, handled and used in accordance with this section and the rules.

310.7.3.1 Smoking paraphernalia. Smoking paraphernalia shall comply with such safety measures as may be prescribed in the rules to minimize the risk of fire associated with the use of such paraphernalia.

310.7.3.2 Storage of charcoal. Charcoal shall be stored in the same manner as solid fuel used for commercial cooking operations, as set forth in FC 609.5.2 and the rules. Other flammable or combustible materials shall be stored in compliance with the requirements of this code or the rules.

310.7.3.3 Preparation, handling and disposal of charcoal and other materials. Charcoal shall be prepared for use in an enclosed stationary furnace or oven vented to the outdoors in accordance with the Construction Codes or in an approved vessel heated by an electric element and vented by means of a hood, as set forth in the rules. Lighted charcoal and ashes, cinders and other fire debris, and other combustible waste shall be handled and disposed of in such manner as may be prescribed in the rules to minimize the risk of fire.

310.7.3.4 Portable fire extinguishers. In addition to complying with the requirements of FC906, a portable fire extinguisher with at least a 5-B rating shall be provided and maintained in a non-tobacco smoking establishment in the charcoal preparation area and in each area in which non-tobacco smoking products are smoked.

310.7.3.5 Decorations. Decorations in non-tobacco smoking establishments shall be flame-resistant in accordance with FC805 and the rules.
§17. The department of health and mental hygiene shall educate businesses that sell non-tobacco smoking products, as defined in subdivision tt of section 17-502 of the administrative code of the city of New York, or which permit the smoking of such non-tobacco smoking products, about their obligations pursuant to this local law and any rules promulgated thereto. 

§ 18. This local law takes effect on the same date as a local law of the city of New York for the year 2016 amending the administrative code of the city of New York, in relation to prohibiting the sale of non-tobacco smoking products to minors and young adults, and to repeal subdivision f of section 17-713 and section 17-714 of the administrative code of the city of New York, relating to herbal cigarettes; except that section 17 of this local law takes effect immediately, and is deemed repealed one year after it becomes law, and except that sections 12 and 13 of this local law take effect three years after enactment of this local law, and except further that the department of health and mental hygiene and the fire commissioner may take such actions, including the promulgation of rules, as are necessary for timely implementation of this local law, prior to  the effective date of this local law.
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By Council Members Vacca, Barron, Constantinides, Gentile, Johnson, Kallos, Koo, Richards, Rodriguez, Vallone and Cohen
..Title

A Local Law

To amend the administrative code of the city of New York, in relation to banning smoking in the common areas of all multiple dwellings. 

..Body

Be it enacted by the Council as follows:


Section 1.  Subdivisions m and p of section 17-502 of the administrative code of the city of New York are amended to read as follows:


m. “Place of employment” means any indoor area or portion thereof under the control of an employer which employees normally frequent during the course of employment and which is not generally accessible to the public, including, but not limited to, private offices, work areas, employee lounges and restrooms, conference and class rooms, employee cafeterias, employee gymnasiums, auditoriums, libraries, storage rooms, file rooms, mailrooms, employee medical facilities, rooms or areas containing photocopying or other office equipment used in common by employees, elevators, stairways and hallways. A private residence is not a “place of employment” within the meaning of this subdivision, except that areas in a private residence where a child day care center or health care facility is operated during the times when employees are working in such child day care center or health care facility areas and areas in a private residence which constitute common areas of a multiple dwelling [containing ten or more dwelling units,] are “places of employment” within the meaning of this subdivision. 


p. “Public place” means any area to which individuals other than employees are invited or permitted, including, but not limited to, banks, educational facilities, health care facilities, child day care centers, children’s institutions, shopping malls, property owned, occupied or operated by the city of New York or an agency thereof, public transportation facilities, reception areas, restaurants, catering halls, retail stores, theaters, sports arenas and recreational areas and waiting rooms. A private residence is not a “public place” within the meaning of this subdivision, except that areas in a private residence where a child day care center or health care facility is operated during the times of operation and areas in a private residence which constitute common areas of a multiple dwelling [containing ten or more dwelling units,] are “public places within the meaning of this subdivision. 


§2. Paragraph 13 of section 17-503 of the administrative code of the city of New York is amended to read as follows:


13. Places of meeting or public assembly during such time as a meeting open to the public is being conducted for educational, religious, recreational, or political purposes, but not including meetings conducted in private residences, unless such meetings are conducted in an area in a private residence where a child day care center or health care facility is operated during the times of operation or in an area which constitutes a common area of a multiple dwelling [containing ten or more dwelling units].

§3. Subdivision b of section 17-505 of the administrative code of the city of New York is amended to read as follows:


b. Private residences, except any area of a private residence where a child day care center or health care facility is operated (i) during the times of operation or (ii) during the times when employees are working in such child day care center or health care facility areas; provided, however, that a common area of a multiple dwelling [containing ten or more dwelling units] shall be subject to smoking and electronic cigarette restrictions. 


§4. Subdivision c of section 17-507 of the administrative code of the city of New York is amended to read as follows:


c. With respect to a public place or place of employment, the operator or employer shall inform, or shall designate an agent who shall be responsible for informing, individuals smoking, or using electronic cigarettes, in restricted areas that they are in violation of this local law; provided, however, that the obligations under this subdivision with respect to an operator of a multiple dwelling [containing ten or more dwelling units] shall be limited to (i) those multiple dwellings where an agent is on duty and (ii) designating such agent to be responsible for informing individuals smoking, or using electronic cigarettes, in restricted common indoor areas where such agent is on duty, during the times such agent is on duty, that such individuals are in violation of this local law. 


§5. Subdivision a of section 17-508 of the administrative code of the city of New York is amended to read as follows:


a. It shall be unlawful for any person who owns, manages, operates or otherwise controls the use of premises in which smoking, and using electronic cigarettes, are prohibited or restricted pursuant to this chapter, or the designated agent thereof, to (i) provide a room designated for smoking, or using electronic cigarettes, including, but not limited to, a separate smoking room, room for using electronic cigarettes or an enclosed room, which fails to comply with the provisions of this chapter; provided, however, that the obligations of an owner or building manager of a building (where such owner or building manager of a building in which a public place is located is not the operator or employer of such public place) with respect to such a room shall be limited to work authorized by any permits necessary to perform construction obtained by the owner or his or her agent; (ii) fail to post the signs required by section 17-506; (iii) fail to remove ashtrays as required by subdivision d of section 17-506; or (iv) fail to make a good faith effort to comply with subdivisions c, d and e of section 17-507. In actions brought for violations of this subdivision, the following shall be affirmative defenses: (i) that during the relevant time period actual control of the premises was not exercised by the respondent or a person under the control of the respondent, but rather by a lessee, sublessee or any other person; provided, however, that after receiving the notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that he or she has not exercised actual control during the relevant time period; (ii) that a person smoking, or using an electronic cigarette, in any area where smoking, and using electronic cigarettes, are prohibited pursuant to section 17-503 was informed by a person who owns, manages, operates or otherwise controls the use of such premises, or the designated agent thereof, that such person smoking, or using an electronic cigarette, is in violation of this local law and that such person who owns, manages, operates or otherwise controls the use of such premises has complied with all applicable provisions of this chapter during the relevant time period; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that respondent informed the person smoking, or using an electronic cigarette, in any area where smoking, and using electronic cigarettes, are prohibited pursuant to section 17-503 that such person was in violation of this local law and that respondent has complied with all applicable provisions of this chapter during the relevant time period; or (iii) that a person smoking, or using an electronic cigarette, in any restricted common indoor area where smoking, and using electronic cigarettes, are prohibited pursuant to section 17-503 was not informed by the owner or building manager of the premises (where such owner or building manager of a building in which a public place or a place of employment is located is not the operator or employer of such public place or place of employment) or by the operator of a multiple dwelling [containing ten or more dwelling units] that such person smoking, or using an electronic cigarette, is in violation of this local law because such owner, building manager or operator did not have a designated agent on duty when such person was smoking, or using an electronic cigarette, and that such owner or building manager has, where applicable, complied with the mailing of a notice required pursuant to subdivision e of section 17-507; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that a person smoking, or using an electronic cigarette, in any restricted common indoor area where smoking, and using electronic cigarettes, are prohibited pursuant to section 17-503 was not informed by the respondent that such person smoking, or using an electronic cigarette, is in violation of this local law because the respondent did not have a designated agent on duty when such person was smoking, or using an electronic cigarette, and that the respondent has, where applicable, mailed the notice required pursuant to subdivision e of section 17-507.


§6.  This local law shall take effect one hundred and eighty days after its enactment into law.
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Int. No. 977
 
By Council Members Richards, Chin, King, Koo, Rodriguez, Salamanca, Cabrera, Grodenchik, Vacca and Gentile
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to banning smoking in city-financed housing.
 
Be it enacted by the Council as follows:
 
                     Section 1.  Section 17-502 of the administrative code of the city of New York is amended by adding new subdivisions oo and pp to read as follows:
                     oo. “City-financed housing” means a multiple dwelling being rehabilitated or constructed after the effective date of this local law, in conjunction with a state, federal or local program to produce affordable housing, which has received or is expected to receive financial assistance. 
                     pp. “Financial assistance” means assistance, whether discretionary, or as of right, to create or maintain affordable housing, including but not limited to loans, grants, tax credits, tax exemptions, tax abatements, subsidies, mortgages, debt forgiveness, land conveyances for less than appraised value, land value, or other thing of value allocated, conveyed or expended by the city.   
                     §2. Section 17-503 of the administrative code of the city of New York is amended by adding a new subdivision e to read as follows:
                     e. Smoking is prohibited in all areas of multiple dwellings owned and operated by the New York city housing authority and in all areas of city-financed housing. 
                     §3. Subdivision b of section 17-505 of the administrative code of the city of New York is amended to read as follows:
                     b. Private residences, except any area of a private residence where a child day care center or health care facility is operated (i) during the times of operation or (ii) during the times when employees are working in such child day care center or health care facility areas; provided, however, that a common area of a multiple dwelling containing ten or more dwelling units and all areas of multiple dwellings owned and operated by the New York city housing authority and in all areas of city-financed housing shall be subject to smoking restrictions.
                     §4. Subdivision c of section 17-507 of the administrative code of the city of New York is amended to read as follows:
                     c. With respect to a public place or place of employment, the operator or employer shall inform, or shall designate an agent who shall be responsible for informing, individuals smoking in restricted areas that they are in violation of this local law; provided, however, that the obligations under this subdivision with respect to an operator of a multiple dwelling containing ten or more dwelling units, of the New York city housing authority multiple dwellings or of city-financed housing shall be limited to (i) those multiple dwellings where an agent is on duty and (ii) designating such agent to be responsible for informing individuals smoking in restricted common indoor areas where such agent is on duty, during the times such agent is on duty, that such individuals are in violation of this local law.
                     §5. Subdivision a of section 17-508 of the administrative code of the city of New York is amended to read as follows:
                     a. It shall be unlawful for any person who owns, manages, operates or otherwise controls the use of premises in which smoking is prohibited or restricted pursuant to this chapter, or the designated agent thereof, to (i) provide a room designated for smoking including, but not limited to, a separate smoking room or an enclosed room, which fails to comply with the provisions of this chapter; provided, however, that the obligations of an owner or building manager of a building (where such owner or building manager of a building in which a public place is located is not the operator or employer of such public place) with respect to such a room shall be limited to work authorized by any permits necessary to perform construction obtained by the owner or his agent; (ii) fail to post the signs required by section 17-506; (iii) fail to remove ashtrays as required by subdivision d of section 17-506; or (iv) fail to make a good faith effort to comply with subdivisions c, d and e of section 17-507. In actions brought for violations of this subdivision, the following shall be affirmative defenses: (i) that during the relevant time period actual control of the premises was not exercised by the respondent or a person under the control of the respondent, but rather by a lessee, sublessee or any other person; provided, however, that after receiving the notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that he or she has not exercised actual control during the relevant time periods; (ii) that a person smoking in any area where smoking is prohibited pursuant to section 17-503 was informed by a person who owns, manages, operates or otherwise controls the use of such premises, or the designated agent thereof, that such person smoking is in violation of this local law and that such person who owns, manages, operates or otherwise controls the use of such premises has complied with all applicable provisions of this chapter during the relevant time period; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that respondent informed the person smoking in any area where smoking is prohibited pursuant to section 17-503 that such person was in violation of this local law and that respondent has complied with all applicable provisions of this chapter during the relevant time period; or (iii) that a person smoking in any restricted common indoor area where smoking is prohibited pursuant to section 17-503 was not informed by the owner or building manager of the premises (where such owner or building manager of a building in which a public place or place of employment is located is not the operator or employer of such public place or place of employment) or by the operator of a multiple dwelling containing ten or more dwelling units, of the New York city housing authority multiple dwellings, or of city-financed housing that such person smoking is in violation of this local law because such owner, building manager or operator did not have a designated agent on duty when such person was smoking and that such owner or building manager has, where applicable, complied with the mailing of a notice required pursuant to subdivision e of section 17-507; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that a person smoking in any restricted common indoor area where smoking is prohibited pursuant to section 17-503 was not informed by the respondent that such person smoking is in violation of this local law because the respondent did not have a designated agent on duty when such person was smoking and that the respondent has, where applicable, mailed the notice required pursuant to subdivision e of section 17-507.
                     §6.  This local law shall take effect one hundred and eighty days after its enactment into law.
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6/5/14
Proposed Int. No. 1131-A

By Council Members Lander, Johnson, Vacca, Richards, Gentile and Chin
A LOCAL LAW

To amend the administrative code of the city of New York,  in relation to the sale of tobacco products in pharmacies
Be it enacted by the Council as follows:
§ 1. Section 20-201 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended by adding a new subdivision e-1 to read as follows:

e-1. “Pharmacy” means “pharmacy” as defined in subdivision 1 of section 6802 of the education law, and any retail store that contains a pharmacy. 
§ 2. Subdivision a of section 20-202 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended by adding a new subdivision 3 to read as follows:

3. It shall be unlawful for a pharmacy to obtain a license to engage in business as a retail dealer.
§ 3. After the date of enactment of this local law, a pharmacy shall not be allowed to apply for a license to engage in business as a retail dealer, and a pharmacy that applies for a renewal of such license may be issued such renewal, provided that such license shall be valid only until December 31, 2018. The fee described in paragraph 1 of subdivision c of section 20-202 of the administrative code of the city of New York shall be pro-rated in accordance with such restriction.

§ 4. This local law takes effect on January 1, 2019, except that section 3 of this local law takes effect immediately.
DSS
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4/17/17

Int. No. 1140
 
By Council Members Cabrera, Cohen, Levine, Koslowitz and Palma
 
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to prohibiting smoking and using electronic cigarettes in vehicles when a child under the age of eight is present, and to repeal subdivision f of section 17-505
 
Be it enacted by the Council as follows:
Section 1. Subdivision f of section 17-505 of the administrative code of the city of New York is REPEALED.
§ 2. Section 17-502 of the administrative code of the city of New York is amended by adding new subdivision ss to read as follows:
ss. "Vehicle" shall mean any device in, upon, or by which any person or property is or may be  transported  or  drawn  upon  a  highway, except devices  moved  by human power or used exclusively upon stationary rails or tracks.
§ 3. Section 17-503 of the administrative code of the city of New York is amended by adding a new subdivision e to read as follows:
e. It shall be unlawful for the operator or any passenger in a vehicle to be smoking or using electronic cigarettes when a child under the age of eight is present within such vehicle.
§ 4. Subdivision d of section 17-508 of the administrative code of the city of New York is amended to read as follows:
d. It shall be unlawful for any person to smoke, or use an electronic cigarette, in any area or vehicle where smoking, and using electronic cigarettes, are prohibited under section 17-503 and section 17-504.
§ 5. This local law takes effect 90 days after its enactment into law, provided that the commissioner of health and mental hygiene, in consultation with the police commissioner, shall promulgate any rules necessary for implementing and carrying out the provisions of this local law prior to its effective date.
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AV
3/4/2016
Int. No. 1471

By Council Members Johnson, Salamanca, Gentile and Rodriguez
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to increasing the retail cigarette dealer license fee
Be it enacted by the Council as follows:
Section 1. Paragraph 1 of subdivision c of section 20-202 of the administrative code of the city of New York is amended to read as follows:

1. There shall be a biennial fee of [one] three hundred [ten] forty dollars for a license to engage in the business of a retail dealer at each place of business where cigarettes are sold in the city.
§ 2. This local law takes on January 1, 2018, except that the department of consumer affairs may take such actions, including the promulgation of rules, as are necessary for its timely implementation prior to such effective date.
DSS
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Int. No. 1532

By Council Members Cabrera and Gentile

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the licensing of electronic cigarette retail dealers
Be it enacted by the Council as follows:
Section 1. Subdivision qq of section 17-502 of the administrative code of the city of New York, as added by local law number 152 for the year 2013, is amended to read as follows:

qq. “Electronic cigarette” means [an electronic] a battery-operated device that heats a liquid, gel, herb, and/or other substance, which may but need not include nicotine, and delivers vapor for inhalation. Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette. Electronic cigarette shall not include any product approved by the United States food and drug administration for sale as a drug or medical device, or any product approved for use pursuant to section 3362 of the public health law.
§ 2. Section 17-513.3 of the administrative code of the city of New York, as added by local law number 152 for the year 2013, is amended to read as follows:

§ 17-513.3 Retail tobacco store [and retail electronic cigarette store] registration.

It shall be unlawful for any individual to operate a retail tobacco store [or a retail electronic cigarette store] without having registered with the department in accordance with the rules of the department.

§ 3. Section 17-513.4 of the administrative code of the city of New York, as added by local law number 152 for the year 2013, is amended to read as follows:

§ 17-513.4 Retail tobacco store [and retail electronic cigarette store] verification.
The department shall promulgate rules and regulations necessary to establish a system for review and verification of total annual gross sales of retail tobacco stores [and retail electronic cigarette stores].
§ 4. Subdivision bb of section 17-702 of the administrative code of the city of New York, as added by local law number 94 for the year 2013, is amended to read as follows:  

bb. “Electronic cigarette” means a battery-operated device that [contains] heats a liquid, gel, herb, and/or other substance, which may but need not include nicotine, and delivers vapor for inhalation. Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette. Electronic cigarette shall not include any product approved by the United States food and drug administration for sale as a drug or medical device, or any product approved for use pursuant to section 3362 of the public health law.
§ 5. Chapter 2 of Title 20 of the administrative code of the city of New York is amended by adding a new subchapter 35 to read as follows:  
SUBCHAPTER 35

ELECTRONIC CIGARETTE RETAIL DEALERS

§ 20-560 Definitions. As used in this subchapter, the following terms have the following meanings:
Electronic cigarette. The term “electronic cigarette” means a battery-operated device that heats a liquid, gel, herb, and/or other substance, which may but need not include nicotine, and delivers vapor for inhalation. Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette. Electronic cigarette shall not include any product approved by the food and drug administration for sale as a drug or medical device, or any product approved for use pursuant to section 3362 of the public health law.

Electronic cigarette retail dealer. The term “electronic cigarette retail dealer” means any person engaged in the retail sale of electronic cigarettes. For the purposes of this subchapter, the possession or transportation at any one time of more than 20 electronic cigarettes by any person other than a manufacturer or a person delivering electronic cigarettes in the regular course of business for a manufacturer or electronic cigarette retail dealer, shall be presumptive evidence that such person is an electronic cigarette retail dealer.
Person. The term “person” means any individual, partnership, society, association, joint-stock company, corporation, limited liability company, estate, receiver, trustee, assignee, referee or any other person acting in a fiduciary or representative capacity, whether appointed by a court or otherwise, and any combination of individuals.
Pharmacy. The term “pharmacy” means “pharmacy” as defined in subdivision one of section 6802 of the education law.
§ 20–561 License. a. License required of electronic cigarette retail dealers. 

1. It shall be unlawful for any person to engage in business as an electronic cigarette retail dealer without first having obtained a license as hereinafter prescribed for each place of business wherein such person engages in the retail sale of electronic cigarettes in the city. 

2. It shall be unlawful for a person to permit any premises under such person's control to be used by any other person in violation of paragraph one of subdivision a of this section.
3. It shall be unlawful for a pharmacy to obtain a license to engage in business as an electronic cigarette retail dealer.

b. License application. 
1. In order to obtain a license to engage in business as an electronic cigarette retail dealer, a person shall file an application with the commissioner for a license for each place of business that the person desires to have for the retail sale of electronic cigarettes in the city. The application for each license or renewal thereof shall be made upon such form as prescribed by the commissioner and shall contain such information as the commissioner shall require.
2. The person must have been engaged in the retail sale of electronic cigarettes as of the enactment date of the local law that added this section. 

3. The license application must be filed within 90 days from the effective date of the local law that added this section. After the 90 day enrollment period expires, applications for licenses to engage in business as an electronic cigarette retail dealer will not be accepted and licenses will no longer be issued. 

c. Fee and license term. 
1. There shall be a biennial fee of $340 for a license to engage in the business of an electronic cigarette retail dealer at each place of business where electronic cigarettes are sold in the city.

2. A license shall expire on November 30 of each odd-numbered year. 
d. Issuance of license and renewal of such license.

1. A license or renewal thereof shall be issued to a person to conduct the business of an electronic cigarette retail dealer for each place of business where such person engages in the retail sale of electronic cigarettes in the city only where:

(A) an applicant for a license or renewal thereof meets all the requirements prescribed herein and any criteria in addition thereto established by the commissioner by rule as deemed necessary to effectuate the purposes of this subchapter;

(B) an applicant satisfies the commissioner that such person is fit and able to conduct the business of an electronic cigarette retail dealer; and

(C) the commissioner has not received notification from the commissioner of health and mental hygiene that the applicant is not in full compliance with any provisions of chapter seven of title 17 of this code or any rules promulgated by the commissioner of health and mental hygiene to effectuate the purposes of such provisions.

2. An electronic cigarette retail dealer license shall not be assignable and shall be valid only for the persons in whose names it is issued and for the transaction of business in the place of business designated therein and shall at all times be conspicuously displayed at the place of business for which it is issued. 

e. Exceptions to the enrollment period for electronic cigarette retail dealer license applications. Notwithstanding subdivision b of this section, if an electronic cigarette retail dealer license becomes void pursuant to section 20-110 or 20-111, the person or organization who became the beneficial owner of 10 percent or more of the stock of the organization to which a license has been granted, or the succeeding partnership, as applicable, may apply for a license after the 90 day enrollment period. Such application must be received within three months of the change of ownership.

§ 20-562 Violations. 

a. In addition to the enforcement authorized by section 17-710 and chapter one of this title, for a second violation of section 17-704.1 or subdivision a of section 17-706 involving the unlawful delivery or sale of electronic cigarettes occurring on different days and any subsequent violations occurring on different days at the same place of business within a three-year period, any person who engages in business as an electronic cigarette retail dealer shall be subject to the mandatory revocation of the electronic cigarette retail dealer license for such place of business. Any violation of section 17-704.1 or subdivision a of section 17-706 involving the unlawful delivery or sale of electronic cigarettes by any license holder at a place of business shall be included in determining the number of violations by such license holder and by any subsequent license holder at the same place of business unless the subsequent license holder provides the commissioner with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction as defined in subdivision b of this section and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises. An electronic cigarette retail dealer license shall be revoked at the same hearing at which an electronic cigarette retail dealer is found liable for a second violation or subsequent violations at the same place of business within a three-year period.
b. For the purposes of this subdivision, the term “arm’s length transaction” shall have the same definition as in subdivision e of section 17-710.

§ 6. This bill takes effect 180 days after it becomes law, except that the department of consumer affairs and the department of health and mental hygiene may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, prior to such date.
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Proposed Int. No. 1544-A

By Council Member Johnson

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the regulation of retail dealers of tobacco products and of electronic cigarettes, the establishment of price floors and minimum package sizes for tobacco products and shisha, and the establishment of a tax on tobacco products other than cigarettes

Be it enacted by the Council as follows:
Section 1. Legislative findings. The Council hereby finds that tobacco use is a leading cause of premature, preventable death in the City, killing an estimated 12,000 people in 2014. Increases in tobacco taxes are associated with reductions in tobacco use. All tobacco products—including cigars, smokeless tobacco, tobacco containing shisha and others—are inherently dangerous, and contain nicotine, which is addictive. Health impacts associated with tobacco use include cancer, heart disease, lung disease, and other serious adverse health effects. While the prevalence of youth cigarette smoking in the City, 5.8% in 2015, has declined in recent years, a greater proportion of youth are using other tobacco products (OTP) like cigars, waterpipes (hookahs), and smokeless tobacco. Cigar and smokeless tobacco use increased as a proportion of youth tobacco use from 2007 to 2015. In 2015, youth cigarette smoking and cigar smoking were roughly equal at 5.8% and 5.7%. Hookah smoking and smokeless tobacco use among NYC youth have also increased in recent years. Between 2008 and 2014, the percentage of middle school students in NYC who had ever smoked hookah increased from 2.9% to 8.5%. In 2014, 16.1% of high school students had ever smoked hookah. Smokeless tobacco use among NYC youth increased from 2.2% in 2007 to 3.1% in 2015.

According to the World Health Organization, tobacco taxes are the single most effective way to decrease consumption and encourage tobacco users to quit. Taxation reduces tobacco use by reducing youth initiation, encouraging tobacco users to quit, and reducing consumption among those who do not quit. New federal taxes in 2009 increased the price of smokeless tobacco by 12%, contributing to a 16% relative reduction in smokeless tobacco use among youth. Nevertheless, given relatively high levels of taxation on cigarettes at the federal, state, and local levels, OTP is generally less expensive than cigarettes, increasing its attractiveness as a cheaper alternative.

The Council hereby declares that the enactment of this law is necessary to reduce the prevalence of OTP use, particularly among youth. The State Public Housing Law authorizes the City to impose a tax on OTP of up to 10% of the purchase price, and revenue generated from the tax must support public housing. This law creates a price floor (or minimum price) for specific categories of OTP (including cigars, little cigars, smokeless tobacco, loose tobacco, and tobacco-containing shisha) and sets the OTP tax at 10% of the price floor for each OTP category.
 Price floors provide a mechanism for making the OTP tax consistent for each product category, thereby facilitating the administration of the tax. Price floors also elevate prices on low-priced tobacco products, further advancing this law’s public health goals. This tax will improve public health and simultaneously provide a source of revenue for the New York City Housing Authority.
§ 2. Section 11-1301 of the administrative code of the city of New York, subdivision 1 as amended by section 22 of part D of chapter 134 of the laws of 2010, subdivision 7 as amended by local law number 97 for the year 2013, subdivision 13 as amended by section 72 of chapter 808 of the laws of 1992, is amended to read as follows:
 § 11-1301 Definitions. When used in this chapter the following words shall have the meanings herein indicated:

1. "Cigarette." Any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

2. "Person." Any individual, partnership, society, association, joint-stock company, corporation, estate, receiver, trustee, assignee, referee or any other person acting in a fiduciary or representative capacity, whether appointed by a court or otherwise, and any combination of individuals.

3. "Sale or purchase." Any transfer of title or possession or both, exchange or barter, conditional or otherwise, in any manner or by any means whatsoever or any agreement therefor. 
4. "Use." Any exercise of a right or power, actual or constructive, and shall include but is not limited to the receipt, storage, or any keeping or retention for any length of time, but shall not include possession for sale by a dealer.

5. "Dealer." Any wholesale dealer or retail dealer as hereinafter defined.

6. "Wholesale dealer." Any person who sells cigarettes or tobacco products to retail dealers or other persons for purposes of resale only, and any person who owns, operates or maintains one or more cigarette vending machines in, at or upon premises owned or occupied by any other person.

7. "Retail dealer." Any person, other than a wholesale dealer, engaged in selling cigarettes or tobacco products. For the purposes of this chapter, the possession or transportation at any one time of more than four hundred cigarettes or little cigars, or more than one hundred tobacco products other than little cigars, which shall include individual tobacco products, packages of tobacco products, or any combination thereof, by any person other than a manufacturer, an agent, a licensed wholesale dealer or a person delivering cigarettes or tobacco products in the regular course of business for a manufacturer, an agent or a licensed wholesale or retail dealer, shall be presumptive evidence that such person is a retail dealer.

8. "Package." The individual package, box or other container in or from which retail sales of cigarettes or tobacco products are normally made or intended to be made.

9. "Agent." Any person authorized to purchase and affix adhesive or meter stamps under this chapter who is designated as an agent by the commissioner of finance.

10. "Comptroller." The comptroller of the city.

11. "Commissioner of finance." The commissioner of finance of the city.

12. "City." The city of New York.

13. "Tax appeals tribunal." The tax appeals tribunal established by section [one hundred sixty-eight] 168 of the charter.
14. “Cigar.” A “cigar” defined in section 17-702.
15. “Little cigar.” A “little cigar” as defined in section 17-702.
16. “Loose tobacco.” “Loose tobacco” as defined in section 17-702.

17. Smokeless tobacco. “Smokeless tobacco” as defined in section 17-702.
18. Snus. “Snus” as defined in section 17-702.
19. Tobacco product. “Tobacco product” as defined in section 17-702. 
20. Tobacco-containing shisha. “Shisha” as defined in section 17-702, which contains tobacco.

§ 3. Chapter 13 of title 11 of the administrative code of the city of New York is amended by adding a new section 11-1302.1 to read as follows: 
§ 11-1302.1. Imposition of tax on tobacco products.
a. In accordance with section 110 of the public housing law, an excise tax on the sale of tobacco products is hereby imposed and shall be paid on all tobacco products possessed in the city for sale except as hereinafter provided. It is intended that the ultimate incidence of and liability for the tax shall be upon the purchaser. Any vendor who pays the tax to the commissioner of finance shall collect the tax from the purchaser. Such tax shall be at the rate of ten percent of the price floor for a package of the specified category of tobacco product set forth in the following table, which shall be updated based on modifications to price floors authorized under paragraph 7 of subdivision d of section 17-176.1:

	Package of Product
	Price floor
	Amount of tax

	Cigar 
	$8.00 for up to four cigars, plus $2.00 for each additional cigar
	$0.80 per package of up to four cigars plus an additional $0.20 for each additional cigar 

	Little cigar
	$13.00
	$1.30

	Smokeless tobacco
	$8.00
	$0.80

	Tobacco-containing shisha
	$17.00
	$1.70

	Loose tobacco
	$17.00
	$1.70


b. The tax imposed hereunder shall not apply to: 

1. The use, otherwise than for sale, of 100 or fewer tobacco products other than little cigars, including individual tobacco products, packages of tobacco products, or any combination thereof, which have been brought into the city, on or in possession of any person;
2. The state of New York or any public corporation (including a public corporation created pursuant to agreement or compact with another state or the Dominion of Canada), improvement district or other political subdivision of the state where it is the purchaser, user or consumer;

3. The United States of America, in so far as it is immune from taxation;

4. The United Nations or other world-wide international organizations of which the United States of America is a member;

5. Any corporation, or association, or trust, or community chest, fund or foundation, organized and operated exclusively for religious, charitable, or educational purposes, or for the prevention of cruelty to children or animals, no part of the net earnings of which inures to the benefit of any private shareholder or individual, and no substantial part of the activities of which is carrying on propaganda, or otherwise attempting to influence legislation; provided, however, that nothing in this paragraph shall include an organization operated for the primary purpose of carrying on a trade or business for profit, whether or not all of its profits are payable to one or more organizations described in this paragraph; and
6. Tobacco products possessed in the city by any vendor for sale outside the city or for sale and shipment to any person in another state for use there, provided such vendor complies with the regulations relating thereto.
c. Nothing in subdivision b shall exempt sales by any shop or store operated by any college, university or other public or private institution for higher education from the taxes described in this section.
d. The tax imposed hereunder shall be in addition to any and all other taxes.

e. It shall be presumed that all sales mentioned in this section are subject to tax until the contrary is established, and the burden of proof that a sale is not taxable hereunder shall be upon the vendor or the purchaser.

f. Except as hereinafter provided, the tax shall be advanced and paid by the vendor. The vendor shall be liable for the collection and payment of the tax to the commissioner of finance.

g. Within 24 hours after liability for the tax on tobacco products accrues, each person liable for the tax shall file with the commissioner of finance a return in such form as the commissioner of finance may prescribe, together with a remittance of the tax shown to be due thereon.

h. The amount of taxes advanced and paid by the vendor pursuant to this section shall be added to and collected as part of the sales price of the tobacco products.

§ 4. Subdivisions b, d, e and g of section 11-1303 of the administrative code of the city of New York, as amended by local law number 2 for the year 2000, paragraph 2 of subdivision b as added by local law number 2 for the year 2000, are amended to read as follows: 
b. Application for license. 1. Wholesale [cigarette] dealer license. In order to obtain a license to engage in business as a wholesale dealer, a person shall file application with the commissioner of finance for one license for each place of business that he or she desires to have for the sale of cigarettes or tobacco products in the city. Every application for a wholesale [cigarette] dealer license shall be made upon a form prescribed and prepared by the commissioner of finance and shall set forth such information as the commissioner shall require. The commissioner of finance may, for cause, refuse to issue a wholesale [cigarette] dealer license. Upon approval of the application, the commissioner of finance shall grant and issue to the applicant a wholesale [cigarette] dealer license for each place of business within the city set forth in the application. [Cigarette] Wholesale dealer licenses shall not be assignable and shall be valid only for the persons in whose names such licenses have been issued and for the transaction of business in the places designated therein and shall at all times be conspicuously displayed at the places for which issued. 
2. [Retail cigarette] Tobacco retail dealer license. In order to obtain a license to engage in business as a retail dealer, a person shall file application with the commissioner of consumer affairs in accordance with the provisions of section 20-202 [of the code].

d. Suspension or revocation of licenses. (1) After a hearing, the commissioner of finance may suspend or revoke a wholesale [cigarette] dealer license and the commissioner of consumer affairs, upon notice from the commissioner of finance, may suspend or revoke a tobacco retail [cigarette] dealer license whenever the commissioner of finance finds that the holder thereof has failed to comply with any of the provisions of this chapter or any rules of the commissioner of finance prescribed, adopted and promulgated under this chapter.

(2) The commissioner of finance may also suspend or revoke a wholesale [cigarette] dealer license in accordance with the requirements of any other sections of this code or any rules promulgated thereunder which authorizes the suspension or revocation of a wholesale [cigarette] dealer license.

(3) The commissioner of consumer affairs may also suspend or revoke a tobacco retail [cigarette] dealer license in accordance with the requirements of any other section of this code or any rules promulgated thereunder [which] that authorize suspension or revocation of a tobacco retail [cigarette] dealer license.

(4) Upon suspending or revoking any wholesale [cigarette] dealer license, the commissioner of finance shall direct the holder thereof to surrender to the commissioner of finance immediately all wholesale [cigarette] dealer licenses or duplicates thereof issued to such holder and the holder shall surrender promptly all such licenses to the commissioner of finance as directed. Before the commissioner of finance suspends or revokes a wholesale [cigarette] dealer license or notifies the commissioner of consumer affairs of a finding of a violation of this chapter with respect to a retail [cigarette] dealer license pursuant to paragraph (1) of this subdivision, [he or she] the commissioner of finance shall notify the holder and the holder shall be entitled to a hearing, if desired, if the holder, within ninety days from the date of such notification, or[,] if the commissioner of finance has established a conciliation procedure pursuant to section 11-124 [of the code] and the taxpayer has requested a conciliation conference in accordance therewith[,] within ninety days from the mailing of a conciliation decision or the date of the commissioner's confirmation of the discontinuance of the conciliation proceeding, both (A) serves a petition upon the commissioner of finance and (B) files a petition with the tax appeals tribunal for a hearing. After such hearing, the commissioner of finance, good cause appearing therefor, may suspend or revoke the wholesale [cigarette] dealer license, and, in the case of a tobacco retail [cigarette] dealer license, notify the commissioner of consumer affairs of a violation of this chapter or any rules promulgated thereunder. Upon such notification, the commissioner of consumer affairs may suspend or revoke a retail [cigarette] dealer license as provided in subdivision b of section 20-206 [of the code]. The commissioner of finance may, by rule, provide for granting a similar hearing to an applicant who has been refused a wholesale [cigarette] dealer license by the commissioner of finance.
e. Prohibited sales and purchases. No agent or dealer shall sell cigarettes or tobacco products to an unlicensed wholesale or retail dealer, or to a wholesale or retail dealer whose license has been suspended or revoked. No dealer shall purchase cigarettes or tobacco products from any person other than a manufacturer or a licensed wholesale dealer.
g. License fees; numbering and registering of licenses; term. 1. The annual fee for a wholesale [cigarette] dealer's license shall be six hundred dollars, and the annual fee for a retail [cigarette] dealer's license shall be as provided in subdivision c of section 20-202 [of this code].

2. Wholesale [cigarette] dealer licenses shall be regularly numbered and duly registered.

3. Wholesale [cigarette] dealer licenses shall expire on January thirty-first next succeeding the date of issuance unless sooner suspended or revoked.
§ 5. Section 11-1307 of the administrative code of the city of New York, subdivision d as amended by local law number 2 for the year 2000, is amended to read as follows:

§ 11-1307 Records to be kept; examination. 
a. (1) At the time of delivering cigarettes to any person, each agent or wholesale dealer in the city shall make a true duplicate invoice showing the date of delivery, the number of packages and the number of cigarettes contained therein in each shipment of cigarettes delivered, and the name of the purchaser to whom delivery is made, and shall retain the same for a period of three years subject to the use and inspection of the commissioner of finance. Each dealer in the city shall procure and retain invoices showing the number of packages and the number of cigarettes contained therein in each shipment of cigarettes received by such dealer, the date thereof, and the name of the shipper, and shall retain the same for a period of three years subject to the use and inspection of the commissioner of finance.
(2) At the time of delivering tobacco products to any person, each vendor in the city shall make a true duplicate invoice showing the date of delivery, the number of packages and the number of tobacco products contained therein as well as any tobacco products not in packages in each shipment of tobacco products delivered, and the name of the purchaser to whom delivery is made and shall retain the same for a period of three years subject to the use and inspection of the commissioner of finance. Each vendor in the city shall procure and retain invoices showing the number of packages and the number of tobacco products contained therein as well as any tobacco products not in packages in each shipment of tobacco products received by such dealer, the date thereof, and the name of the shipper, and shall retain the same for a period of three years subject to the use and inspection of the commissioner of finance.

 b. The commissioner of finance by regulation may provide that whenever cigarettes or tobacco products are shipped into the city, the railroad company, express company, trucking company, or carrier transporting any shipment thereof shall file with the commissioner of finance a copy of the freight bill within ten days after the delivery in the city of each shipment. 
 c. All dealers within the city shall maintain and keep for a period of three years such other records of cigarettes or tobacco products received, sold or delivered within the city as may be required by the commissioner of finance.

 d. Without limiting the powers granted the commissioner of consumer affairs pursuant to title [twenty of the code] 20 and any rules promulgated thereunder, the commissioner of finance or the commissioner's duly authorized representatives are hereby authorized to examine the books, papers, invoices and other records, and stock of cigarettes or tobacco products in and upon any premises where the same are placed, stored and sold, and equipment of any such agent or dealer pertaining to the sale and delivery of cigarettes or tobacco products taxable under this chapter. To verify the accuracy of the tax imposed and assessed by this chapter, each such person is hereby directed and required to give to the commissioner of finance or the commissioner's duly authorized representatives, the means, facilities and opportunity for such examinations as are herein provided for and required.

 e. The commissioner of finance shall investigate any failure to pay the tax required by this chapter or any other failure to comply with this chapter or the rules or regulations promulgated thereunder, and shall take the necessary steps to enforce compliance therewith.

§ 6. Subdivisions 1 and 7 of section 11-1308 of the administrative code of the city of New York are amended to read as follows:

1. To make, adopt and amend rules and regulations appropriate to the carrying out of this chapter and the purposes thereof; and to require the filing of reports by vendors, agents and/or dealers;
7. To request information from the state tax commission [or of], the treasury department of the United States or [of] the taxing officials of any other state or city [which] that imposes a similar [cigarette] tax to any tax imposed by this chapter, and to afford information to such commission, department or other [state or city] taxing official, any other provision of this chapter to the contrary notwithstanding;

§ 7. Section 11-1310 of the administrative code of the city of New York, as amended by chapter 808 of the laws of 1992, is amended to read as follows:

§ 11-1310 Determination of tax. If any person fails to pay the tax, or to file a return required by this chapter, or if a return, when filed, is insufficient and the maker fails to file a corrected or sufficient return within ten days after the same may be required by notice from the commissioner of finance, [he or she] the commissioner of finance shall determine the amount of tax due from such information as may be obtainable or on the basis of external indices, such as number of cigarettes purchased or sold, number of tobacco products purchased or sold, stock on hand, volume of sales by similar dealers and/or other factors. Notice of such determination shall be given to the person liable for the payment of the tax. Such determination shall finally and irrevocably fix the tax unless the person against whom it is assessed shall, within ninety days of the giving of such notice, or, if the commissioner of finance has established a conciliation procedure pursuant to section 11-124 of the code and the person liable for the tax has requested a conciliation conference in accordance therewith, within ninety days from the mailing of a conciliation decision or the date of the commissioner's confirmation of the discontinuance of the conciliation proceeding, both (1) serves a petition upon the commissioner of finance and (2) files a petition with the tax appeals tribunal for a hearing, or unless the commissioner of finance shall of his or her own motion redetermine such tax. Such hearing and any appeal to the tax appeals tribunal sitting en banc from the decision rendered in such hearing shall be conducted in the manner and subject to the requirements prescribed by the tax appeals tribunal pursuant to sections one hundred sixty-eight through one hundred seventy-two of this charter. After such hearing the tax appeals tribunal shall give notice of its decision to the person liable for the tax and to the commissioner of finance. A decision of the tax appeals tribunal sitting en banc shall be reviewable for error, illegality, unconstitutionality or any other reason whatsoever by a proceeding under article seventy-eight of the civil practice law and rules if instituted by the person against whom the tax was assessed within four months after the giving of the notice of such tax appeals tribunal decision; provided however, that if such decision is with regard to the tax imposed under section 11-1302.1, such proceeding must be brought within thirty days after giving notice of such tax appeals tribunal decision. Such proceeding shall not be instituted by a person liable for the tax unless the amount of any tax sought to be reviewed with interest and penalties thereon, if any, shall have first been deposited with the commissioner of finance and an undertaking filed with the commissioner of finance in such amount and with such sureties as a justice of the supreme court shall approve, to the effect that if such proceeding be dismissed or the tax confirmed, such person will pay all costs and charges which may accrue in the prosecution of the proceeding.

§ 8. Section 11-1311 of the administrative code of the city of New York, subdivision a as amended by chapter 586 of the laws of 2006, is amended to read as follows:
§ 11-1311 Refunds.
a. In the manner provided in this subdivision the commissioner of finance shall refund, without interest, any tax, interest or penalty erroneously, illegally or unconstitutionally collected or paid. In addition, whenever any cigarettes or tobacco products upon which stamps have been affixed have been sold and shipped to a dealer outside the city for sale there or to any person in another state for use there, or have become unfit for use and consumption or unsalable, or have been destroyed, the dealer shall be entitled to a refund of the amount of tax paid, less the applicable commission, with respect to such cigarettes or tobacco products. In any event no refund shall be granted unless application to the commissioner of finance therefor is made within two years after the stamps were affixed to such cigarettes or tobacco products or the tax was paid, except if a person has consented in writing to an extension of the period for assessment of additional tax pursuant to subdivision c of section 11-1315 [of this chapter], and such consent is given within the two-year period for making a refund application provided in this subdivision, the period for making a refund application shall not expire prior to six months after the expiration of the period within which an assessment could be made pursuant to such consent or any extension thereof. Whenever a refund is made or denied by the commissioner of finance, the commissioner shall state his or her reasons therefor and give notice thereof to the applicant in writing. A person shall not be entitled to a hearing in connection with such application for a refund if such person has already had a hearing or had been given the opportunity of a hearing as provided in section 11-1310 [of this chapter] or has failed to avail himself or herself of the remedies therein provided. No refund shall be made of a tax, interest or penalty paid pursuant to a determination of the commissioner of finance as provided in section 11-1310 [of this chapter], unless the tax appeals tribunal, after a hearing as in said section provided or the commissioner of finance, of his or her own motion, shall have reduced the tax or penalty, or it shall have been established in a proceeding, pursuant to article seventy-eight of the civil practice law and rules that such determination was erroneous, illegal, unconstitutional or otherwise improper, in which event a refund without interest shall be made as provided upon the determination of such proceeding. Any determination of the commissioner of finance denying a refund pursuant to this subdivision shall be final and irrevocable unless the applicant for such refund, within ninety days from the mailing of notice of such determination, or, if the commissioner of finance has established a conciliation procedure pursuant to section 11-124 [of this title] and the applicant has requested a conciliation conference in accordance therewith, within ninety days from the mailing of a conciliation decision or the date of the commissioner's confirmation of the discontinuance of the conciliation proceeding, both (1) serves a petition upon the commissioner of finance and (2) files a petition with the tax appeals tribunal for a hearing. Such petition for a refund made as provided in this subdivision shall be deemed an application for a revision of any tax, penalty or interest complained of. Such hearing and any appeal to the tax appeals tribunal sitting en banc from the decision rendered in such hearing shall be conducted in the manner and subject to the requirements prescribed by the tax appeals tribunal pursuant to sections one hundred sixty-eight through one hundred seventy-two of the charter. After such hearing, the tax appeals tribunal shall give notice of its decision to the applicant and to the commissioner of finance. The applicant shall be entitled to maintain a proceeding under article seventy-eight of the civil practice law and rules to review a decision of the tax appeals tribunal sitting en banc, provided, however, that such proceeding is instituted within four months after such decision, provided however, that if such decision is with regard to the tax imposed under section 11-1302.1 of the chapter, such proceeding must be brought within thirty days after giving notice of such tax appeals tribunal decision, and provided, further, in the case of an application by a person liable for the tax, that a final determination of tax due was not previously made, and that an undertaking shall first be filed by such person with the commissioner of finance in such amount and with such sureties as a justice of the supreme court shall approve, to the effect that if such proceeding be dismissed or the tax confirmed such person will pay all costs and charges which may accrue in the prosecution of such proceeding.

 b. If the commissioner of finance is satisfied that any dealer is entitled to a refund the commissioner shall issue to such dealer stamps of sufficient value to cover the refund or to make such refund.
§ 9. Subdivision b of section 11-1314 of the administrative code of the city of New York is amended to read as follows:
b. In addition to all other remedies for the collection of any taxes, penalties or interest due under the provisions of this chapter, the commissioner of finance may with respect to any tax imposed under section 1302 of this chapter or any penalties or interest related thereto issue a warrant, directed to the city sheriff commanding the sheriff to levy upon and sell the real and personal property of the person liable for the tax which may be found within the city, for the payment of the amount thereof, with any penalties and interest and the cost of executing the warrant, and to return such warrant to the commissioner of finance and to pay to the commissioner the money collected by virtue thereof within sixty days after the receipt of such warrant. The city sheriff shall within five days after the receipt of the warrant file with the county clerk a copy thereof, and thereupon such clerk shall enter in the judgment docket the name of the person mentioned in the warrant and the amount of the taxes, penalty and interest for which the warrant is issued and the date when such copy is filed. Thereupon the amount of such warrant shall become a lien upon the title to and interest in real and personal property of the person against whom the warrant is issued. The city sheriff shall then proceed upon the warrant in the same manner and with like effect as that provided by law in respect to executions issued against property upon judgments of a court of record, and for services in executing the warrant the city sheriff shall be entitled to the same fees which he or she may collect in the same manner. In the discretion of the commissioner of finance a warrant of like terms, force and effect may be issued and directed to any officer or employee of the department of finance, and in the execution thereof such officer or employee shall have all the powers conferred by law upon sheriffs, but shall be entitled to no fee or compensation in excess of the actual expenses paid in the performance of such duty. If a warrant is returned not satisfied in full, the commissioner of finance may from time to time issue new warrants and shall have the same remedies to enforce the amount due thereunder as if the city had recovered judgment therefor and execution thereon had been returned unsatisfied.

§ 10. Subdivision a of section 11-1317 of the administrative code of the city of New York is amended to read as follows:
a. (1) Any person failing to pay a tax payable under [this chapter] section 1302 when due shall be subject to a penalty of fifty per centum of the amount of tax due, but the commissioner of finance, if satisfied that the delay was excusable, may remit all or any part of such penalty. Such penalty shall be paid and disposed of in the same manner as other revenues under this chapter. Unpaid penalties may be enforced in the same manner as the tax imposed by [this chapter] section 1302.

(2) Any person failing to pay a tax payable under section 1302.1 when due shall be subject to a penalty of three hundred per centum of the amount of tax due, but the commissioner of finance, if satisfied that the delay was excusable, may remit all or any part of such penalty. Such penalty shall be paid and disposed of in the same manner as other revenues from the tax imposed under section 1302.1. Unpaid penalties may be enforced in the same manner as the tax imposed by section 1302.1.

§ 11. Section 11-1318 of the administrative code of the city of New York, as amended by local law number 10 for the year 2002, is amended to read as follows:
§ 11-1318 Disposition of revenues. (a) All revenues resulting from the imposition of the tax under [this chapter] section 11-1302 shall be paid into the treasury of the city and shall be credited to and deposited in the general fund of the city, except that, after the payment of refunds with respect to such tax, effective on and after July second, two thousand two, forty-six and one-half percent and, effective on and after April first, two thousand three, forty-six percent of such revenues (including taxes, interest and penalties) collected or received shall be paid to the state comptroller.
(b) All revenues resulting from the imposition of the tax under section 11-1302.1 shall be paid into the treasury of the city and shall be credited to a separate account in accordance with section 112 of the public housing law.
§ 12. Section 11-1319 of the administrative code of the city of New York is amended to read as follows:

[This] Section 11-1302 and the provisions of this chapter related thereto shall be construed and enforced in conformity with chapter [two hundred thirty-five] 235 of the laws of [nineteen hundred fifty-two] 1952[, pursuant to which it is enacted]. Section 11-1302.1 and the provisions of this chapter related thereto shall be construed and enforced in conformity with subdivision e of section 110 and sections 111, 112 and 113 of the public housing law.
§ 13. Chapter 40 of title 11 of the administrative code of the city of New York is amended by adding a new section 11-4025 to read as follows: 
§ 11-4025 Seizure and forfeiture of untaxed tobacco products.

(a) Whenever a police officer designated in section 1.20 of the criminal procedure law or a peace officer employed by the department of finance, including but not limited to the sheriff, undersheriff or deputy sheriffs of the city designated as peace officers in subdivision two of section 2.10 of the criminal procedure law, discovers any tobacco products subject to any tax provided by chapter 13 of this title, and upon which the tax has not paid, he or she is hereby authorized and empowered forthwith to seize and take possession of such tobacco products, together with any vending machine or receptacle in which such tobacco products are held for sale. Such tobacco products, vending machine or receptacle seized by such police officer or such peace officer shall be turned over to the commissioner of finance.

(b) The seized tobacco products and any vending machine or receptacle seized therewith, but not the money contained in such vending machine or receptacle, shall thereupon be forfeited to the city, unless the person from whom the seizure is made, or the owner of such seized tobacco products, vending machine or receptacle, or any other person having an interest in such property, shall within ten days of such seizure, apply to the commissioner of finance for a hearing to determine the propriety of the seizure, or unless the commissioner of finance shall on his own motion release the seized tobacco products, vending machine or receptacle. After such hearing the commissioner of finance shall give notice of his or her decision to the petitioner. The decision of the commissioner shall be reviewable for error, illegality, unconstitutionality or any other reason whatsoever by a proceeding under article seventy-eight of the civil practice law and rules. 

(c) The commissioner of finance may, within a reasonable time after the forfeiture to the city of such vending machine or receptacle under this section, upon publication of a notice to such effect for at least five successive days, in a newspaper published or circulated in the city, sell such forfeited vending machine or receptacle at public sale and pay the proceeds into the general fund of the city. Such seized vending machine or receptacle may be sold prior to forfeiture if the owner of the seized property consents to the sale. Tobacco products forfeited to the city under this section shall be destroyed or used for law enforcement purposes, except that tobacco products that violate, or are suspected of violating, federal trademark laws or import laws shall not be used for law enforcement purposes. If the commissioner determines the tobacco products forfeited under this section may not be used for law enforcement purposes, the commissioner of finance must, within a reasonable time after the forfeiture to the city of such cigarettes, upon publication of a notice to such effect for at least five successive days, prior to destruction, in a newspaper published or circulated in the city, destroy such forfeited tobacco products. 

(d) In the alternative, the commissioner of finance, on reasonable notice by mail or otherwise, may permit the person from whom a seizure of tobacco products under this section was made, to redeem any vending machine or receptacle seized with such tobacco products, or may permit the owner of any such vending machine or receptacle to redeem the same, upon the payment of any civil penalty imposed pursuant to chapter 7 of title 17 or subchapter 1 of chapter 2 of title 20 of this code and the costs incurred in such proceeding.
§ 14. Chapter 40 of title 11 of the administrative code of the city of New York is amended by adding a new section 11-4026 to read as follows: 
§ 11-4026 Seizure and forfeiture of taxed and lawfully stamped tobacco products sold or possessed by unlicensed retail or wholesale dealers other than flavored tobacco products subject to seizure under section 11-4024.

(a) Whenever a police officer designated in section 1.20 of the criminal procedure law or a peace officer employed by the department of finance, including but not limited to the sheriff, undersheriff or deputy sheriffs of the city designated as peace officers in subdivision two of section 2.10 of the criminal procedure law, discovers any tobacco products subject to any tax provided by chapter 13 of this title, and upon which the tax has been paid, but such tobacco products are sold, offered for sale or possessed by a person in violation of section 11-1303, 17-703 or 20-202, he or she is hereby authorized and empowered forthwith to seize and take possession of such tobacco products, together with any vending machine or receptacle in which such tobacco products are held for sale. Such tobacco products, vending machine or receptacle seized by such police officer or such peace officer shall be turned over to the commissioner of finance.

(b) The seized tobacco products and any vending machine or receptacle seized therewith, but not the money contained in such vending machine or receptacle, shall thereupon be forfeited to the city, unless the person from whom the seizure is made, or the owner of such seized tobacco products, vending machine or receptacle, or any other person having an interest in such property, shall within ten days of such seizure, apply to the commissioner of finance for a hearing to determine the propriety of the seizure, or unless the commissioner of finance shall on his own motion release the seized tobacco products, vending machine or receptacle. After such hearing the commissioner of finance shall give notice of his or her decision to the petitioner. The decision of the commissioner shall be reviewable for error, illegality, unconstitutionality or any other reason whatsoever by a proceeding under article 78 of the civil practice law and rules. 

(c) The commissioner of finance may, within a reasonable time after the forfeiture to the city of such vending machine or receptacle under this section, upon publication of a notice to such effect for at least five successive days, in a newspaper published or circulated in the city, sell such forfeited vending machine or receptacle at public sale and pay the proceeds into the general fund of the city. Such seized vending machine or receptacle may be sold prior to forfeiture if the owner of the seized property consents to the sale. Tobacco products forfeited to the city under this section shall be destroyed or used for law enforcement purposes, except that tobacco products that violate, or are suspected of violating, federal trademark laws or import laws shall not be used for law enforcement purposes. If the commissioner determines the tobacco products forfeited under this section may not be used for law enforcement purposes, the commissioner of finance must, within a reasonable time after the forfeiture to the city of such tobacco products, upon publication of a notice to such effect for at least five successive days, prior to destruction, in a newspaper published or circulated in the city, destroy such forfeited tobacco products. 

(d) In the alternative, the commissioner of finance, on reasonable notice by mail or otherwise, may permit the person from whom a seizure of tobacco products under this section was made, to redeem any vending machine or receptacle seized with such tobacco products, or may permit the owner of any such vending machine or receptacle to redeem the same, upon the payment of any civil penalty imposed pursuant to chapter seven of title 17 or subchapter one of chapter two of title 20 of this code and the costs incurred in such proceeding.

(e) This section shall not apply to flavored tobacco products subject to seizure under section 11-4024 of this chapter.
§ 15. Section 17-176.1 of the administrative code of the city of New York, as added by local law number 97 for the year 2013, is amended to read as follows: 

§ 17-176.1. Prohibition on the sale of discounted cigarettes and tobacco products.

a. Definitions. For purposes of this section:

“Cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco, with or without a tip or mouthpiece. Cigar does not include a little cigar as defined in this section.

“Cigarette” means any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

[“Cigarette price floor” means the minimum price, including all applicable taxes, for which one package of twenty cigarettes or more may be sold by a retail dealer.]

“Listed price” means the price listed for cigarettes or tobacco products on their packages or on any related shelving, posting, advertising or display at the place where the cigarettes or tobacco products are sold or offered for sale, including all applicable taxes.

“Little cigar” means any roll of tobacco for smoking that is wrapped in leaf tobacco or in any substance containing tobacco and that weighs no more than four pounds per thousand or has a cellulose acetate or other integrated filter.

[“Little cigar price floor” means the minimum price, including all applicable taxes, for which one package of twenty little cigars or more may be sold by a retail dealer.]

“Loose tobacco” means any product that consists of loose leaves or pieces of tobacco that is intended for use by consumers in a pipe, roll-your-own cigarette, or similar product or device. 
“Person” means any natural person, corporation, partnership, firm, organization or other legal entity.

“Price reduction instrument” means any coupon, voucher, rebate, card, paper, note, form, statement, ticket, image, or other issue, whether in paper, digital, or any other form, used for commercial purposes to receive an article, product, service, or accommodation without charge or at a discounted price.

“Retail dealer” means retail dealer as defined in section [11-1301 of the code, and any employee or other agent of such retail dealer] 20-201.

“Shisha” means any product made primarily of tobacco or other leaf, or any combination thereof, smoked or intended to be smoked in a hookah or water pipe.

“Smokeless tobacco” means any tobacco product that consists of cut, ground, powdered, or leaf tobacco and that is intended to be placed in the oral or nasal cavity.

“Snus” means any smokeless tobacco product marketed and sold as snus, and sold in ready-to-use pouches or loose as a moist powder.
“Tobacco product” means any product which contains tobacco that is intended for human consumption, including any component, part, or accessory of such product. Tobacco product shall include, but not be limited to, any cigar, little cigar, chewing tobacco, pipe tobacco, roll-your-own tobacco, snus, bidi, snuff, tobacco-containing shisha, or dissolvable tobacco product. Tobacco product shall not include cigarettes or any product that has been approved by the United States food and drug administration for sale as a tobacco use cessation product or for other medical purposes and that is being marketed and sold solely for such purposes.

b. Prohibition on the sale of cigarettes for less than the listed price. No person shall:

(1) honor or accept a price reduction instrument in any transaction related to the sale of cigarettes to a consumer;

(2) sell or offer for sale cigarettes to a consumer through any multi-package discount or otherwise provide to a consumer any cigarettes for less than the listed price in exchange for the purchase of any other cigarettes by the consumer;

(3) sell, offer for sale, or otherwise provide any product other than cigarettes to a consumer for less than the listed price in exchange for the purchase of cigarettes by the consumer; or

(4) sell, offer for sale, or otherwise provide cigarettes to a consumer for less than the listed price.

c. Prohibition on the sale of tobacco products for less than the listed price. No person shall:

(1) honor or accept a price reduction instrument in any transaction related to the sale of tobacco products to a consumer;

(2) sell or offer for sale tobacco products to a consumer through any multi-package discount or otherwise provide to a consumer any tobacco product for less than the listed price in exchange for the purchase of any other tobacco product by the consumer;

(3) sell, offer for sale, or otherwise provide any product other than a tobacco product to a consumer for less than the listed price in exchange for the purchase of a tobacco product by the consumer; or

(4) sell, offer for sale, or otherwise provide tobacco products to a consumer for less than the listed price.

d. Price floors for cigarettes and [little cigars] tobacco products. No person shall sell or offer for sale to a consumer a package of cigarettes, tobacco products, or non-tobacco shisha, as such package is defined in section 17-704, for a price less than the applicable price floor described in this subdivision. Such price floor shall include all applicable taxes. Any such price floor may be modified pursuant to paragraph 7 of this subdivision.
(1) [Prohibition on the sale of cigarettes below the cigarette price floor. No person shall sell or offer for sale a package of cigarettes to a consumer for a price less than the cigarette price floor.] The cigarette price floor shall be $[10.50]13 per package of cigarettes[, provided that the cigarette price floor may be modified pursuant to paragraph three of this subdivision].

(2) [Prohibition on the sale of little cigars below the little cigar price floor. No person shall sell or offer for sale a package of little cigars for a price less than the little cigar price floor.] The little cigar price floor shall be equal to the cigarette price floor.

(3) The cigar price floor shall be computed by multiplying the number of cigars in a package by $2 for each cigar in such package, provided that the cigar price floor shall be at least $8. 
(4) The smokeless tobacco price floor shall be $8 per package of smokeless tobacco. 
(5) The shisha price floor shall be $17 per package of shisha, regardless of whether such shisha contains tobacco. 
(6) The loose tobacco price floor shall be $17 per package of loose tobacco. 

(7) The department may modify by rule the [cigarette price floor and little cigar price floor] price floors described in this subdivision to account for changes in the New York--northern New Jersey--Long Island consumer price index, adjusted for inflation, or changes in taxes for [cigarettes or little cigars] any of these products. The department may also increase any of the price floors by no more than 20 percent per product once every three years, based on an evaluation of relevant data, in order to promote reductions in the rates of smoking and use of tobacco products and shisha.
e. The department shall promulgate any rules as may be necessary for the purpose of carrying out this section.

f. Penalties. (1) Any person who violates subdivision b, c, or d of this section or any rule promulgated pursuant to any of such subdivisions shall be liable for a civil penalty in the following amounts:

(i) one thousand dollars for a first violation within a five-year period;

(ii) two thousand dollars for a second violation within a five-year period; and,

(iii) five thousand dollars for a third violation within a five-year period.

(2) No person shall be liable under this section for more than one violation of any of subdivisions b, c, or d during a single day.

(3) A violation of subdivision b, c, or d of this section by a retail dealer shall constitute a basis, pursuant to section 20-206 of the code, for the suspension or revocation of the license issued to such retail dealer for the place of business where such violation occurred.

g. Enforcement. The department, the department of consumer affairs, and the department of finance shall enforce the provisions of this section at the tribunals that are authorized to hear violations issued by such departments.

§ 16. Subdivision k of section 17-702 of the administrative code of the city of New York, as added by local law number 83 for the year 1992, is amended to read as follows: 
k. "Retail dealer" means "retail dealer" as defined in section [11-1301 of the code, and any employee or other agent of such retail dealer] 20-201.

§ 17. Section 17-704 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows: 
§ 17–704 [Out-of-package sales prohibited] Minimum package sizes. 

a. [All cigarettes and tobacco products sold or offered for sale by a retail dealer shall be sold or offered for sale] 1. No retail dealer shall sell or offer for sale any cigarettes or tobacco products unless such cigarettes or tobacco products are sold in the package, box, carton or other container provided by the manufacturer, importer or packager which bears a health warning required by federal statute, rule or consent order. 

2. No retail dealer shall sell or offer for sale cigarettes unless the cigarettes are sold in a package of at least twenty cigarettes.

b. No retail dealer shall sell or offer for sale a cigar unless the cigar is sold in a package of at least four cigars, provided that this subdivision shall not apply to the sale or distribution of [an individual cigar] cigars whose listed price, as defined in section 17-176.1 [of this code], is [greater than three dollars] no less than the cigar price floor.

c. No retail dealer shall sell or offer for sale a little cigar unless the little cigar is sold in a package of at least twenty little cigars.

d. No retail dealer shall sell or offer for sale smokeless tobacco unless it is sold in a package no less than 1.2 ounces for smokeless chewing tobacco or 0.32 ounces for snus. 
e. No retail dealer shall sell or offer for sale shisha, regardless of whether such shisha contains tobacco, unless the shisha is sold in a package of no less than 3.5 ounces.
f. No retail dealer shall sell or offer for sale loose tobacco unless the loose tobacco is sold in a package of no less than 10 ounces. 
§ 18. Subchapter 1 of chapter 7 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-704.1 to read as follows:

§ 17-704.1 Prohibition on delivery. No retail dealer or electronic cigarette retail dealer shall deliver by foot, bicycle or any motor vehicle cigarettes, tobacco products or electronic cigarettes to a person who is not: (i) a person licensed as a cigarette tax agent or wholesale dealer under article 20 of the tax law or registered retail dealer under section 480-a of the tax law; (ii) an export warehouse proprietor pursuant to chapter 52 of the internal revenue code or an operator of a customs bonded warehouse pursuant to section 1311 or 1555 of title 19 of the United States code; or (iii) a person who is an officer, employee or agent of the United States government, the state of New York or a department, agency, instrumentality or political subdivision of the United States or the state of New York and presents himself or herself as such, when such person is acting in accordance with such person’s official duties. For purposes of this section, a person is a licensed or registered agent or dealer described in this section if such person’s name appears on a list of licensed or registered agents or dealers published by the department of taxation and finance, or if such person is licensed or registered as an agent or dealer under article 20 of the tax law.

§ 19. Paragraph 4 of subdivision a of section 17-710 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

(4) Any person found to be in violation of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 shall be liable for a civil penalty of not more than one thousand dollars for the first violation, and not more than one thousand dollars for each additional violation found on that day; and not more than two thousand dollars for the second violation and each subsequent violation at the same place of business within a three-year period. Any person found to be in violation of subdivision c of section 17-706 shall be liable for a civil penalty of not more than five hundred dollars in any single day.

§ 20. Paragraph 5 of subdivision a of section 17-710 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows: 
(5) In addition, for a second violation of any of sections 17-703, 17-703.2, subdivision a of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 occurring on a different day and any subsequent violations occurring on different days at the same place of business within a three-year period, any person who engages in business as a retail dealer shall be subject to the mandatory revocation of [his or her cigarette] such dealer’s retail dealer license for such place of business. Any violation of section 17-703, 17-703.2, subdivision a of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 by any license holder at a place of business shall be included in determining the number of violations by such license holder and by any subsequent license holder at the same place of business unless the subsequent license holder provides the commissioner of the department that has commenced the proceeding to recover a civil penalty pursuant to subdivision b of this section with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction as defined in subdivision e of this section and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises. A [cigarette] retail dealer license shall be revoked at the same hearing at which a retail dealer is found liable for a second violation or subsequent violations at the same place of business within a three-year period. 
§ 21. Subdivision b of section 17-710 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

b. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-703, [17-703.1, ]17-703.2, subdivision a of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 [of this subchapter] shall be commenced by the service of a notice of violation which shall be returnable to the [health tribunal] hearings division at the office of administrative trials and hearings [where the department of health and mental hygiene issues such notice, the adjudication division of the department of consumer affairs where that department or a designated employee of any authorizing agency issues such notice,] or an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance where the department of finance issues such notice. Such notice shall contain a statement that any hearing for a second violation or subsequent violation of any of [such] the sections described in paragraph (5) of subdivision a at the same place of business within a three-year period shall also constitute a hearing for the revocation of a retail dealer's [cigarette] license where the retail dealer is found to be in violation of any such sections. The department of health and mental hygiene, the department of consumer affairs and the department of finance shall notify each other within thirty days of a final determination that a retail dealer has been found to be in violation of section 17-703, [17-703.1, ]17-703.2, subdivision a of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 [of this subchapter]. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-708 shall be returnable to the [health tribunal] hearings division at the office of administrative trials and hearings. Such tribunal shall have the power to impose the civil penalties prescribed by subdivision a of this section. The [adjudication division of the department of consumer affairs, the health tribunal] hearings division at the office of administrative trials and hearings and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to impose the civil penalties prescribed by subdivision a of this section for a violation of section 17-703, 17-703.1, 17-703.2, subdivision a of section 17-704, 17-704.1, 17-705 or subdivision a or b of section 17-706 [of this subchapter].

§ 22. This local law takes effect 180 days after it becomes law, except that the department of finance and the department of health and mental hygiene may take such measures as are necessary for the implementation of this local law, including the promulgation of rules, prior to such date.

Int. No. 1547

By Council Members Lander, Johnson, Levine and Richards
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to expanding the retail dealer license to include retailers of tobacco products and setting caps on retail dealer licenses 

Be it enacted by the Council as follows:
Section 1. Declaration of legislative findings and intent.  The Council finds that tobacco use is a leading risk factor for preventable premature death in the United States and the City of New York, having killed an estimated 12,000 people in the city in 2014.  Smoking-related illnesses cause a significant burden in health care costs and lost productivity.  Every year, tobacco-related health care costs New York State $10.4 billion, of which Medicaid covers only $3.3 billion, and an additional $6 billion in lost productivity.  The accumulated savings for the State resulting from the decline in smoking prevalence between 2001 and 2010 was $32.5 billion.  

Given the substantial human and economic costs associated with tobacco use, the City has a compelling interest in continuing with its efforts to reduce tobacco use among adults and to prevent youth from starting to use tobacco products.  Since 2002, New York City has employed a comprehensive, multifaceted tobacco control program incorporating high cigarette excise taxes, educational media campaigns, a cessation program that helps people to quit, and regulations on the sale and use of tobacco products.  The City has succeeded in reducing the prevalence of adult smoking from 21.5% in 2002 to 14.3% in 2015.  While this demonstrates the impact of the City’s interventions on adults, an estimated 934,000 adults in the City still smoke cigarettes.   

Smoking prevalence among NYC public high students also declined substantially from 17.6% in 2001 to 5.8% in 2015. However, 15,000 youth still smoke cigarettes. Youth increasingly consume tobacco through various forms, including cigars, smokeless tobacco, and hookah pipes. Youth cigar use, at 5.7%, is comparable to cigarette smoking. Youth smokeless tobacco use increased from 2.2% in 2007 to 3.1% in 2015, and 16.1% of high school students had smoked a hookah pipe in 2014. Although City law regulates the sale of other tobacco products, the City’s cigarette retail dealer license is a prerequisite solely for selling cigarettes; it is not required to sell other tobacco products.

There are more than 2,700 pharmacies in New York City, and approximately 600 of them have a retail dealer license to sell cigarettes.  Pharmacies provide a critical service of dispensing medications, and pharmacists are dedicated to optimizing medication use and improving health. The co-location of the sale of deadly and addictive products runs counter to the services provided by pharmacists to improve health.  In addition, studies show that when pharmacies have stopped selling tobacco products, tobacco sales in the affected area have declined significantly.  

Overall, the City has a high level of tobacco retail density with approximately 9,000 licensed cigarette retailers within approximately 300 square miles.  The Council further finds, based on a number of studies, that easy access to tobacco retailers makes it harder for smokers to quit, particularly in low-income areas. In addition, weekly youth exposure to tobacco retail settings doubles the odds of youth smoking.  Therefore, reducing the number of tobacco retailers over time is likely to reduce tobacco use and, in turn, morbidity.  

The Council hereby declares that the enactment of this law is necessary to reduce the number of retailers selling tobacco products in New York City.  This law will expand the scope of the existing retail dealer license for cigarettes to cover all tobacco products and restrict the availability of new retail dealer licenses, decreasing their numbers over time through attrition.   

§ 2.  Paragraph 4 of subdivision a of section 17-177 of the administrative code of the city of New York, as added by local law number 67 for the year 1990, is amended to read as follows:   

(4) “Retail dealer” means “retail dealer” as defined in section [11-1301 of the administrative code] 20-201.

§ 3.  Subdivision d of section 17-177 of the administrative code, as added by local law number 67 for the year 1990, is amended to read as follows:

d. Identification of vending machines. A wholesale dealer or retail dealer shall post a durable sign on any vending machine which such dealer is licensed to own, operate or maintain. Such sign shall be visible to the general public and provide the applicable [cigarette] license number and expiration date and the license holder's name, place of business and phone number.

§ 4.  Paragraph 1 of subdivision f of section 17-177 of the administrative code, as added by local law number 67 for the year 1990, is amended to read as follows:

f. Violations and penalties. (1) Any person found to be in violation of this section shall be liable for a civil penalty of not more than three hundred dollars for the first violation; not more than five hundred dollars for the second violation; and not more than one thousand dollars for the third and all subsequent violations. In addition, for a third and subsequent violations, any person who engages in business as a wholesale dealer or retail dealer shall be subject to the suspension of his or her [cigarette] license, for a period not to exceed one year, after notice and the opportunity for a hearing before the commissioner of finance or his or her designee. A wholesale dealer who owns, operates or maintains a vending machine placed in violation of subdivision b or paragraph (1) of subdivision c of this section shall be liable only if he or she has knowledge of the violation. The department shall promptly give written notice to the wholesale dealer identified on the sign required by subdivision d of this section of any such violation by an owner of the premises, or his or her employee or agent. For purposes of this section, such notice shall be prima facie evidence that the wholesale dealer has knowledge of future violations of subdivision b or paragraph (1) of subdivision c of this section.

§ 5. Subdivision c of section 17-702 of the administrative code of the city of New York is REPEALED.

§ 6. Subdivision k of section 17-702 of the administrative code of the city of New York, as added by local law number 83 for the year 1992 and renumbered by local law number 69 for the year 2009, is amended to read as follows:  

k. "Retail dealer" means "retail dealer" as defined in section [11-1301 of the code, and any employee or other agent of such retail dealer]20-201.

§ 7. Paragraph 5 of subdivision a of section 17-710 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

(5) In addition, for a second violation of any of sections 17-703, 17-703.2, 17-704, 17-705 or subdivision a or b of section 17-706 occurring on a different day and any subsequent violations occurring on different days at the same place of business within a three-year period, any person who engages in business as a retail dealer shall be subject to the mandatory revocation of his or her [cigarette] license for such place of business. Any violation of section 17-703, 17-703.2, 17-704, 17-705 or subdivision a or b of section 17-706 by any license holder at a place of business shall be included in determining the number of violations by such license holder and by any subsequent license holder at the same place of business unless the subsequent license holder provides the commissioner of the department that has commenced the proceeding to recover a civil penalty pursuant to subdivision b of this section with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction as defined in subdivision e of this section and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises. A [cigarette] license shall be revoked at the same hearing at which a retail dealer is found liable for a second violation or subsequent violations at the same place of business within a three-year period.

§ 8. Subdivision b of section 17-710 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

b. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter shall be commenced by the service of a notice of violation which shall be returnable to the health tribunal at the office of administrative trials and hearings where the department of health and mental hygiene issues such notice, the adjudication division of the department of consumer affairs where that department or a designated employee of any authorizing agency issues such notice, or an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance where the department of finance issues such notice. Such notice shall contain a statement that any hearing for a second violation or subsequent violation of any of such sections at the same place of business within a three-year period shall also constitute a hearing for the revocation of a retail dealer's [cigarette] license where the retail dealer is found to be in violation of any such sections. The department of health and mental hygiene, the department of consumer affairs and the department of finance shall notify each other within thirty days of a final determination that a retail dealer has been found to be in violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision a of this section for a violation of section 17-708 shall be returnable to the health tribunal at the office of administrative trials and hearings. Such tribunal shall have the power to impose the civil penalties prescribed by subdivision a of this section. The adjudication division of the department of consumer affairs, the health tribunal at the office of administrative trials and hearings and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to impose the civil penalties prescribed by subdivision a of this section for a violation of section 17-703, 17-703.1, 17-703.2, 17-704, 17-705 or 17-706 of this subchapter.

§ 9. Subdivision b of section 17-716 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

b. Any person who violates section 17-715 of this subchapter shall be liable for a civil penalty of not more than one thousand dollars for the first violation, and not more than one thousand dollars for each additional violation found on that day; and not more than two thousand dollars for the second violation at the same place of business within a three-year period, and not more than two thousand dollars for each additional violation found on that day; and not more than five thousand dollars for the third and all subsequent violations at the same place of business within a three-year period. In addition, for a third violation occurring on a different day and all subsequent violations occurring on different days at the same place of business within a three-year period, any person who engages in business as a retail dealer, as such term is defined in section 20-201 of the code, shall be subject to the mandatory suspension of his or her [cigarette] license, issued pursuant to section 20-202 of the code, for such place of business, for a period not to exceed one year. [A cigarette]Such license shall be suspended at the same hearing at which a retail dealer is found liable for a third violation or subsequent violations at the same place of business within a three-year period.

§ 10. Section 17-717 of the administrative code of the city of New York, as amended by local law number 97 for the year 2013, is amended to read as follows:

§ 17-717 Enforcement. The department, the department of consumer affairs and the department of finance shall enforce the provisions of this subchapter. A proceeding to recover any civil penalty authorized pursuant to section 17-716 of this subchapter shall be commenced by the service of a notice of violation returnable to the health tribunal at the office of administrative trials and hearings where the department issues such a notice or to the adjudication division of the department of consumer affairs where such department issues such a notice or to an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance where the department of finance issues such notice. The notice of violation or copy thereof when filled in and served shall constitute notice of the violation charged. Such notice shall contain a statement that any hearing for a third violation or subsequent violation of section 17-715 of this subchapter at the same place of business within a three-year period shall also constitute a hearing for the suspension of a retail dealer's [cigarette] license where the retail dealer is found to be in violation of such section. The health tribunal at the office of administrative trials and hearings, the adjudication division of the department of consumer affairs and an adjudication division of the department of finance or the administrative tribunal selected by the commissioner of finance shall have the power to render decisions and to impose the remedies and penalties provided for in section 17-716 of this subchapter, in addition to any other remedies or penalties provided for the enforcement of such provisions under any other law including, but not limited to, civil or criminal actions or proceedings. The department, the department of consumer affairs and the department of finance shall notify each other within thirty days of finding that a retail dealer has been found liable for any section of this subchapter.

§ 11.  The heading of subchapter 1 of chapter 2 of title 20 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended to read as follows: 

[RETAIL CIGARETTE]TOBACCO RETAIL DEALERS

§ 12.  Section 20-201 of the administrative code of the city of New York, as added by local law number 2 for the year 2000, is amended to read as follows:  

§ 20-201 Definitions. Whenever used in this subchapter:

[a. ]"Agent" means any person authorized to purchase and affix adhesive or meter stamps under chapter thirteen of title eleven of this code who is designated as an agent by the commissioner of finance.

[b. ]"Cigarette" shall mean any roll for smoking made wholly or in part of tobacco or any other substance, irrespective of size or shape and whether or not such tobacco or substance is flavored, adulterated or mixed with any other ingredient, the wrapper or cover of which is made of paper or any other substance or material but is not made in whole or in part of tobacco.

[c. ]"Commissioner of finance" means the commissioner of finance of the [City of New York]city.

“Community district” means each of the community districts established pursuant to chapter 69 of the charter.

“Community district retail dealer cap” means the maximum number of retail dealers permitted to obtain a license to sell cigarettes or tobacco products within a community district.

[d. ]"Dealer" shall mean any wholesale dealer or retail dealer as hereinafter defined.

“Good standing” means any retail dealer that has not been found to have violated subdivision a of section 20-202, subdivision a or b of section 11-1303, section 17-703, section 17-703.2, section 17-704, section 17-705, subdivision a or b of section 17-706 or section 17-715 on more than one day during the previous three consecutive years.

[e.  ]"Person"  shall  mean any  individual,  partnership,  society, association,  joint-stock   company,   corporation,  limited  liability company, estate, receiver,  trustee, assignee,  referee  or  any  other person  acting  in  a  fiduciary  or  representative  capacity, whether appointed by a court or otherwise, and any combination of individuals.

[f. ]"Retail dealer" shall mean any person other than a wholesale dealer engaged in selling cigarettes or tobacco products, and includes any employee or other agent of such retail dealer. For the purposes of this chapter, the possession or  transportation at any one time of more than four hundred cigarettes or little cigars, or more than one hundred tobacco products, which shall include individual tobacco products, packages of tobacco products, or any combination thereof, by any person other than a manufacturer, an agent, a licensed wholesale dealer or a person delivering cigarettes or tobacco products in the regular course of business for a manufacturer, an agent or  a licensed wholesale or retail dealer, shall be presumptive  evidence that such person is a retail dealer.

[g. ]"Sale or purchase" shall mean any transfer of title or  possession or  both, exchange or barter, conditional or otherwise, in any manner or by any means whatsoever or any agreement therefor.

“Tobacco product” means “tobacco product” as defined in section 17-702.

[h. ]"Wholesale dealer" shall mean any person who sells cigarettes to retail dealers or other persons for purposes of resale only, and any person who owns, operates or maintains one  or  more  cigarette  vending machines in, at or upon premises owned or occupied by any other person.

§ 13.  Section 20-202 of the administrative code of the city of New York, as added by local law number 2 for the year 2000 and subdivision d as amended by local law number 97 for the year 2013, is amended to read as follows:  

§ 20-202 License. a. License required of retail dealers. 

1. It shall be unlawful for any person to engage in business as a retail dealer without first having obtained a license as hereinafter prescribed for each place of business wherein such person sells cigarettes or tobacco products in the city.

2. It shall be unlawful for a person to permit any premises under such person's control to be used by any other person in violation of paragraph one of subdivision a of this section.

b. License application. In order to obtain a license to engage in business as a retail dealer, a person shall file an application with the commissioner for a license for each place of business that he or she desires to have for the retail sale of cigarettes or tobacco products in the city. The application for each license or renewal thereof shall be made upon such form as prescribed by the commissioner and shall contain such information as the commissioner shall require.

c. Fee and license term. 1. There shall be a biennial fee of one hundred ten dollars for a license to engage in the business of a retail dealer at each place of business where cigarettes or tobacco products are sold in the city.

2. All even-numbered licenses shall expire on December 31 of the even-numbered year, and all odd-numbered licenses shall expire on December 31 of the odd-numbered year, next succeeding the year in which the license is issued.

d. Issuance of license.

1. A license shall be issued to a person to conduct the business of a retail dealer for each place of business where such person engages in selling cigarettes or tobacco products in the city only where:

(A) an applicant for a license or renewal thereof meets all the requirements prescribed herein and any criteria in addition thereto established by the commissioner by rule as he or she deems necessary to effectuate the purposes of this subchapter;

(B) an applicant satisfies the commissioner that such person is fit and able to conduct the business of a  retail dealer; [and]

(C) the commissioner has not received notification from the commissioner of finance or the commissioner of the department of health and mental hygiene that such applicant is not in full compliance with any provisions of chapter thirteen of title eleven of this code[,] or chapter forty of title eleven of this code relating to the sale of cigarettes or tobacco products, section 17-176 or section 17-176.1 of this code or chapter seven of title seventeen of this code, or any rules promulgated by the commissioner of finance or the commissioner of the department of health and mental hygiene to effectuate the purposes of such chapters; and 

(D) the number of licenses in the community district in which the place of business of such applicant is located is lower than the community district retail dealer cap.

2. A retail dealer license shall not be assignable and shall be valid only for the persons in whose names it is issued and for the transaction of business in the place designated therein and shall at all times be conspicuously displayed at the place for which it is issued.

3. Where a license for any place of business licensed pursuant to this subchapter has been revoked, the commissioner shall refuse to issue a license required under this subchapter[, for a period of two years after such revocation,] for such place of business [or for any part of the building that had contained such place of business and was connected therewith], unless the applicant for such license demonstrates with documentary proof, to the satisfaction of the commissioner, that the applicant acquired the premises or business through an arm's length transaction.

4. For purposes of revocation of retail dealer licenses pursuant to section 17–710 of the code, any violation of section 17–703, 17–703.2, subdivision a of 17–704, 17–705 or subdivision a or b of section 17–706, or for purposes of suspension of  retail dealer licenses pursuant to section 17–716 of the code, any violation of section 17–715, by any license holder at a place of business shall be included in determining the number of violations by any subsequent license holder at the same place of business unless the subsequent license holder provides the commissioner with adequate documentation demonstrating that the subsequent license holder acquired the premises or business through an arm's length transaction and that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises.

5. For purposes of paragraphs 3 and 4 of subdivision d of this section [20-202], "arm's length transaction" means a sale of a fee or all undivided interests in real property, or lease of any part thereof, or a sale of a business, in good faith and for valuable consideration, that reflects the fair market value of such real property or lease, or business, in the open market, between two informed and willing parties, where neither is under any compulsion to participate in the transaction, unaffected by any unusual conditions indicating a reasonable possibility that the sale or lease was made for the purpose of permitting the original licensee to avoid the effect of violations on the premises. The following sales or leases shall be presumed not to be arm's length transactions unless adequate documentation is provided demonstrating that the sale or lease was not conducted, in whole or in part, for the purpose of permitting the original licensee to avoid the effect of violations on the premises:

(1) a sale between relatives; or

(2) a sale between related companies or partners in a business; or

(3) a sale or lease affected by other facts or circumstances that would indicate that the sale or lease is entered into for the primary purpose of permitting the original licensee to avoid the effect of violations on the premises, or revocation of a license, such as a sale or lease entered into while there are violations pending against the original licensee that could result in revocation or suspension of the license.

e. Community district retail dealer cap.

1.  The commissioner shall establish a community district retail dealer cap for each community district in the city. The initial community district retail dealer cap shall be fifty percent of the total number of licenses issued to retail dealers in the community district on the effective date of the local law that added this subdivision, as determined by the department.  

2.  The department, in conjunction with the department of health and mental hygiene, shall evaluate community district retail dealer caps every two years and any time community district boundaries change.  The factors to be considered in this evaluation include the number of retail dealers and the prevalence of cigarette smoking and use of other tobacco products.  If, based on the evaluation, the department of health and mental hygiene recommends further reductions to the community district retail dealer cap, the department of health and mental hygiene shall advise the city council of such recommendations.  

3.  The commissioner may promulgate rules governing the application process related to the issuance of new licenses after the establishment of a community district retail dealer cap. 

4. Exceptions for certain new licenses. Notwithstanding subdivision e of this section, if a retail dealer license becomes void pursuant to section 20-110 or 20-111, the person or organization who became the beneficial owner of ten percent or more of the stock of the organization to which a license had been granted, or the succeeding partnership, as applicable, may apply for a license, provided that the previous licensee had operated for five consecutive years immediately preceding submission of the application under the same retail dealer license, and the place of business is in good standing.  Such application must be received within three months of the change of ownership. 

§ 14.  Subdivision c of section 20-207 of the administrative code of the city of New York, as added by local law number 97 for the year 2013, is amended to read as follows:  

c. The commissioner, after providing notice and [hearing] an opportunity to be heard, shall be authorized to order the sealing of any premises where any person has been found:

1.  to have engaged in unlicensed activities in violation of this subchapter on at least two occasions within a three-year period; or

2.  to have violated any of [sections] subdivision a of section 17-704, section 17-705, subdivision a or b of section 17-706 or 17-715 on at least three occasions within a three-year period.

§ 15. This local law takes effect 180 days after it becomes law. 
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Int. No. 1585
By Council Members Torres and Salamanca
A LOCAL LAW

To amend the administrative code of the city of New York, in relation to disclosure of smoking policies for class A multiple dwellings
Be it enacted by the Council as follows:
Section 1. Section 17-502 of the administrative code of the city of New York is amended by adding new subdivisions tt, uu and vv to read as follows:
tt. “Class A multiple dwelling” means a class A multiple dwelling as such term is defined in paragraph eight of subdivision a of section 27-2004.
uu. “Smoking policy” means a written declaration that states in a clear and conspicuous fashion where smoking is permitted or prohibited on the premises of a class A multiple dwelling.
vv. “Owner of a class A multiple dwelling” means, with respect to a class A multiple dwelling, the “owner” as such term is defined in the housing maintenance code. 
§ 2. Title 17 of the administrative code of the city of New York is amended by adding a new section 17-506.1 to read as follows:
§ 17-506.1 Obligation of owners of class A multiple dwellings to adopt and disclose a smoking policy. a. Adoption of smoking policy. 1. The owner of a class A multiple dwelling shall adopt a smoking policy for such multiple dwelling.

2. The smoking policy shall address all indoor locations of the class A multiple dwelling, including common areas and dwelling units, and all outdoor areas of the premises, including courtyards, rooftops, balconies and patios. 

3. The smoking policy shall apply to lawful occupants of such building, including invitees of such occupants.
4. The smoking policy shall only apply to a lawful occupant of a dwelling unit in such building who commences occupancy of such a unit, or renews an agreement governing occupancy of such a unit, on or after the date that such policy is adopted. If such policy undergoes a material change, such change shall only apply to a lawful occupant of a dwelling unit in such building who commences occupancy of such a unit, or renews an agreement governing occupancy of such a unit, on or after the date that such change is adopted, unless otherwise provided in the agreement governing occupancy of such unit. 

b. Disclosure of smoking policy. 1. Upon adoption of a smoking policy, the owner of a class A multiple dwelling shall provide a copy of the building’s smoking policy to all lawful occupants thereof.

2. Except as provided in paragraph three of this subdivision, the owner of a class A multiple dwelling shall incorporate the building’s smoking policy into any subsequent agreement to rent or lease a dwelling unit in such building.
3. For a dwelling unit owned as a condominium or held by a shareholder of a cooperative apartment corporation under a proprietary lease, the owner of record of such dwelling unit or such shareholder, as appropriate, shall incorporate the building’s smoking policy into any subsequent agreement to rent or purchase the dwelling unit or shares in the  cooperative apartment corporation relating to the dwelling unit. 

4. For dwelling units owned as a condominium, the board of managers of such condominium shall incorporate the building’s smoking policy into the condominium bylaws or rules.

5. A lawful occupant of a dwelling unit who is renting or leasing such dwelling unit to another person shall incorporate the building’s smoking policy into the agreement governing such rental or lease.
6. Annual disclosure of the smoking policy. On an annual basis, the owner of a class A multiple dwelling shall provide a copy of the building’s smoking policy to all lawful occupants thereof. 

c. Notification of a material change to smoking policy. The owner of a class A multiple dwelling shall provide notification in writing to all lawful occupants thereof of any material change to the smoking policy. 

d. Document retention. The owner of a class A multiple dwelling shall make available for inspection by the department copies of the following:

1. the disclosure required by paragraph one of subdivision b of this section, or the annual disclosure required by paragraph three of subdivision b of this section, for the current year; and

2. each notification of a material change made within the past year pursuant to subdivision c of this section.

§ 3. Section 17-508 of the administrative code of the city of New York is amended by adding new subdivisions d-1 and d-2 to read as follows:

d-1. It shall be unlawful for any owner of a class A multiple dwelling to fail to: 

1. adopt a smoking policy as required by subdivision a of section 17-506.1;

2. disclose such policy as required by subdivision b of such section; 

3. provide notification of adoption of such policy or a material change to such policy as required by subdivision c of such section; or

4. make available copies of such policy as required by subdivision d of such section.

d-2. It shall be unlawful for the lawful occupant of a dwelling unit who rents or leases such unit to another person to fail to disclose a smoking policy as required by paragraph five of subdivision b of section 17-506.1.

§ 4. Subdivisions e, f, h and i of section 17-508 of the administrative code of the city of New York, subdivisions e and f as amended by local law number 152 for the year 2013, and subdivisions h and i as amended by local law number 11 for the year 2011, are amended to read as follows:

e. Every person who violates subdivisions a or b of this section shall, for a first violation thereof, be liable for a civil penalty of not less than two hundred dollars nor more than four hundred dollars; for a second violation, both of which were committed within a period of twelve months, be liable for a civil penalty of not less than five hundred dollars nor more than one thousand dollars; and for a third or subsequent violation, all of which were committed within a period of twelve months, be liable for a civil penalty of not less than one thousand dollars nor more than two thousand dollars. Every person who violates subdivision d of this section shall be liable for a civil penalty of one hundred dollars for each violation, except that every person who violates subdivision d of this section by smoking, or using an electronic cigarette, in a pedestrian plaza as prohibited by paragraph seven of subdivision c of section 17-503 or in a park or other property under the jurisdiction of the department of parks and recreation as prohibited by paragraph three of subdivision d of section 17-503 shall be liable for a civil penalty of fifty dollars for each violation. Every owner of a class A multiple dwelling who violates subdivision d-1 of this section, and every person who violates subdivision d-2 of this section, shall be liable for a civil penalty of one hundred dollars for each violation, provided that a violation of paragraph two, three or four of subdivision d-1 shall be considered a single violation regardless of whether such owner failed to disclose a smoking policy, failed to provide notification of adoption of such policy or a material change to such policy, or failed to make available copies of such policy, to more than one person. 

f. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision e of this section shall be commenced by the service of a notice of violation which shall be returnable to the [administrative tribunal established by the board of health] office of administrative trials and hearings[, except that (i) a proceeding to recover a civil penalty authorized pursuant to subdivision e for violation of subdivision d by smoking, or using an electronic cigarette, in a pedestrian plaza or in a park or other property under the jurisdiction of the department of parks and recreation, as prohibited by paragraph seven of subdivision c and by paragraph three of subdivision d of section 17-503 respectively, shall be commenced by the service of a notice of violation which shall be returnable to the environmental control board]. The [board of health's administrative tribunal] office of administrative trials and hearings [and the environmental control board] shall have the power to impose the civil penalties prescribed by subdivision e of this section.

h. If the [administrative tribunal established by the board of health or the environmental control board] office of administrative trials and hearings finds, upon good cause shown, that the respondent cannot correct the violation specified in subdivision g of this section, it may postpone the period for compliance with such order upon such terms and conditions and for such period of time as shall be appropriate under the circumstances.

i. In any proceeding before the [administrative tribunal established by the board of health] office of administrative trials and hearings [or the environmental control board], if the tribunal finds that the department or other agency issuing the notice of violation has failed to prove the violation charged, it shall notify the department or other agency issuing the notice of violation, and the order requiring the respondent to correct the condition constituting the violation shall be deemed to be revoked.

§ 5. Section 17-513.2 of the administrative code of the city of New York, as amended by local law number 42 for the year 2016, is amended to read as follows:

§17-513.2 Construction. a. The provisions of this chapter shall not be interpreted or construed to permit smoking, using electronic cigarettes, or using smokeless tobacco where it is prohibited or otherwise restricted by other applicable laws, rules or regulations.
b. Class A multiple dwelling smoking policy requirement. The civil penalty provided in subdivision e of section 17-508 shall be the sole remedy for violation of subdivision d-1 or d-2 of such section. 
§ 6. This local law takes effect 365 days after it becomes law.
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