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Introduction
On December 17, 2013, the Committee on Contracts (the Committee), chaired by Council Member Darlene Mealy, will meet to vote on Proposed Int. No. 193-A, a bill that would require the City to report to the Council regarding purchases made via emergency procurement.  The Committee considered a prior version of the bill at a hearing on January 28, 2013.  

Background 

The New York City Charter permits emergency procurement
 “in the case of an unforeseen danger to life, safety, property or a necessary service.”  Drawing on this provision, the Mayor’s Office of Contracts Services (MOCS) defines emergency procurement as the “method of procurement used to obtain goods and services very quickly, in many instances without competition, when an agency must address threats to public health or safety, or provide a necessary service on an emergency basis.”
  
Emergency procurements require prior approval from the City’s Corporation Counsel and Comptroller.
  Agencies that undertake emergency procurement must place a written determination of the basis for the emergency and the selection of the contractor in the agency contract file.  Agencies must then include that written determination or a summary thereof when publishing the notice of contract award in the City Record.
   
Impact of Emergency Procurement

Speed is imperative when procuring emergency goods and services.  Accordingly, emergency procurement is subject to a streamlined review process that excises many of the procedural requirements that fetter other methods of procurement.  While the Charter requires emergency procurements to be made with “such competition as is practicable under the circumstances,”
 as the MOCS definition suggests, emergency procurements often occur with little or no competition.  Further, in addition to exemption from competitive bidding requirements, emergency procurements are largely exempt from the requirements of local laws.  For example, emergency procurement has been explicitly carved out of recently enacted legislation pertaining to minority and women-owned business enterprises, outsourcing, local food, and packaging reduction.

Even with vastly increased spending on emergency procurement in FY2013 as a result of Hurricane Sandy—$690.6 million versus $59.2 million in FY2012—emergency procurement represents a relatively small fraction of the overall dollar value of Citywide contracts (4.2% of $16.5 billion).
  However, in light of the decreased competition and circumvention of local laws attending emergency procurement, the use of emergency procurement merits heightened scrutiny.  
Oversight of Emergency Procurement 
On January 28, 2013, the Committee held a hearing to both consider Int. No. 193 and explore the City’s use of emergency procurement (the January hearing).
 Specifically, the Committee sought to examine the processes by which the City implements emergency procurement and the steps, if any, the Administration takes to limit the utilization of this method.
   
During this hearing, MOCS emphasized that it played no role in the approval of emergency contracts.
  When asked what, if any, guidance it provides agencies regarding the standard for what constitutes an emergency, MOCS replied that it provided no such guidance, noting that the Comptroller and the Law Department make the decision to approve the contracts, and thus, ultimately the determination of what constitutes an “unforeseen danger to life, safety, property or a necessary service.”
  MOCS suggested that its role is to assist with the mechanics of executing a contracting plan, not to manage agencies’ needs.

MOCS does not routinely review emergency contracts of agencies once they are registered.
  When asked if it could play a greater role in reviewing emergency procurements to determine if agencies might better plan for their contracting needs, MOCS noted only that it would participate if the City assembled a team to consider how to better plan for an emergency (such as Hurricane Sandy).

On March 4, 2013, the Committee held a joint oversight hearing with the Committee on Finance on the preliminary budget for FY2014 (the March hearing).  When asked whether the Office of Management and Budget (OMB) reviews agencies’ emergency contracts, OMB described its general review of contracts to ensure that funding is available, but made no distinction between emergency contracts and contracts awarded in the normal course.
  Further, the OMB director was not aware of whether emergency contracts were utilized by agencies under circumstances that were not “dire”
 and questioned whether emergency procurements (which, as noted above, do not require competition) generally cost more.
 

OMB went on to assert the inefficiencies that might exist by planning for certain emergencies, citing as an example the potential for wasted money if the Department of Sanitation contracted in advance for snow removal in the event that it did not snow.
    (Note, however, that agencies can plan for just such circumstances by entering into arrangements where contracts are competitively bid and prices and vendors are set ahead of time, but payments are made only as the need for services arises.  Indeed, this way of planning to stave off the additional costs and burdens of emergencies was expressly highlighted by the Administration during the oversight hearing following the blizzard of 2010.
)  

On October 31, 2013, the Committee held an oversight hearing to review the Department of Homeless Services’ (DHS) use of emergency procurement (the October hearing).
  During both the January and the March hearings, specific questions arose regarding DHS’ use of emergency procurement.
  Within the larger inquiry of whether City agencies were planning for their needs sufficiently so as to avoid resorting to emergency procurement, the question of DHS’ use was of particular interest, as the problem of homelessness in New York City has seemed, unfortunately, persistent, increasing, and—perhaps most importantly in the context of contract management—foreseeable.   

During the January hearing, the Comptroller submitted written testimony challenging DHS’ use of emergency procurement.  Although the Comptroller approved DHS’ emergency requests to procure shelter beds, he questioned whether the emergency procurement method was being abused by DHS, given the number and value of contracts registered.  The Comptroller attached to his testimony an August 2012 letter sent by his office to DHS recommending that the agency “base its shelter siting and service allocations on the City’s long-range policies and strategies to allow the City to more efficiently plan and budget for the provision of shelters rather than relying on emergency procurements.”

In preparation for the October hearing, Committee staff obtained copies of DHS’ most recent written requests to the Comptroller and the Law Department for approval for emergency procurement.
  In these requests, DHS offered different justifications for seeking emergency relief, some of which call into question the agency’s contingency planning.
  During the October hearing, Council members challenged DHS regarding such justifications.

Through this series of oversight hearings, the Committee learned that emergency procurement may be vulnerable to misuse, as neither MOCS nor OMB systematically reviews agencies’ use of the method to ensure that it is utilized appropriately; that is, that agencies use the method only when there is a genuine emergency, not merely because they fail to adequately plan for their contract needs.  In the absence of such review by the Administration, Proposed Int. No. 193-A would allow the Council to monitor emergency procurement and consider whether agencies might better anticipate, plan, and manage their contract needs.  
Proposed Int. No. 193-A
Proposed Int. No. 193-A would amend the Charter to provide notification to the Council when agencies procure emergency goods and services.  Agencies would be required to provide the Council with the full written determination of the basis for the emergency and the selected vendor within 15 days after contract award.  

The bill includes no provisions for the Council to delay or obstruct the procurement; rather, with the detailed information concerning the basis for the emergency and vendor selection, the bill would improve the Council’s ability to exercise its oversight function with respect to the use of this procurement method.
The bill would be effective 45 days after its enactment into law.

Proposed Int. No. 193-A

By Council Members Chin, Comrie, Fidler, Recchia, Williams, Rodriguez, Nelson and Mealy
A LOCAL LAW 

..Title

To amend the New York city charter to require notification to the council of emergency procurements.

..Body

Be it enacted by the Council as follows:

Section 1.  Section 315 of the New York city charter, as amended by local law number 3 for the year 1997, is amended to read as follows:

§315.  Emergency Procurement.  Notwithstanding the provisions of section three hundred twelve of this chapter, in the case of unforeseen danger to life, safety, property or a necessary service, an emergency procurement may be made with the prior approval of the comptroller and corporation counsel, provided that such procurement shall be made with such competition as is practicable under the circumstances, consistent with the provisions of section three hundred seventeen of this chapter.  A written determination of the basis for the emergency and the selection of the contractor shall be placed in the agency contract file, and shall further be submitted to the council no later than fifteen days following contract award, and the determination or summary of such determination shall be included in the notice of the award of contract published pursuant to section three hundred twenty-five of this chapter.

§2.  This local law shall take effect 45 days after its enactment into law.
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� The term “emergency procurement” can refer both to the method of procurement and to the goods and/or services procured.  


� New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at 93, available at � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf�.


� See New York City Charter §315. 


� See New York City Charter §§315, 325.


� See New York City Charter §315.


� See Local Law 1 of 2013, Local Law 63 of 2011, Local Law 50 of 2011, and Local Law 51 of 2011, respectively.


� See New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2012, at 10, available at � HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal2012ProcurementIndicators.pdf�; New York City Mayor’s Office of Contract Services, Agency Procurement Indicators, Fiscal Year 2013, at 13, available at


� HYPERLINK "http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal%202013%20Procurement%20Indicators%20complete%20text%2010%2021_for%20web.pdf" �http://www.nyc.gov/html/mocs/downloads/pdf/Fiscal%202013%20Procurement%20Indicators%20complete%20text%2010%2021_for%20web.pdf�.


� See Committee Report, Oversight: Exploring the City’s Use of Emergency Procurement, Jan. 28, 2013, Committee on Contracts.


� Id.


� See Transcript, Oversight: Exploring the City’s Use of Emergency Procurement, Jan. 28, 2013, Committee on Contracts, at 21, 28-29.


� Id. at 29-31.


� Id. at 82.


� Id. at 87-88.


� Id.


� See Transcript, New York City Council Fiscal Year 2014 Preliminary Budget, Mayor’s FY ’13 Preliminary Management Report and Agency Oversight Hearings, Mar. 4, 2013, Committees on Finance and Contracts, at 144-146.


� Id. at 129-130.


� Id. at 128-129.


� Id. at 148-149.


� See Transcript, Oversight – The December Blizzard of 2010: Evaluating the City’s Response, Jan. 10, 2011, Committees on Sanitation and Solid Waste Management, Public Safety, Fire and Criminal Justice Services, and Oversight and Investigations, at 81.


� See Committee Report, Oversight – The Department of Homeless Services’ Use of Emergency Procurement, Oct. 31, 2013, Committee on Contracts.


� See Transcript, Oversight: Exploring the City’s Use of Emergency Procurement, Jan. 28, 2013, Committee on Contracts, at 24-27, 49-56; Transcript, New York City Council Fiscal Year 2014 Preliminary Budget, Mayor’s FY ’13 Preliminary Management Report and Agency Oversight Hearings, Mar. 4, 2013, Committees on Finance and Contracts, at 128-130, 141-142.


� Written Testimony of John C. Liu, New York City Comptroller, Oversight: Exploring the City’s Use of Emergency Procurement, Jan. 28, 2013, Committee on Contracts.


� Id.


� In justifying its use of emergency procurement, DHS has cited to the fact that demand for single adult shelters has repeatedly exceeded its projections, breaking historically cyclical patterns whereby demand rises in the fall and winter, and falls in the spring and summer, presumably because more people seek indoor shelter during the colder months. This reason was cited both in 2010, and more recently in the summer of 2012. Yet, DHS shelter census data (� HYPERLINK "http://www.nyc.gov/html/dhs/downloads/pdf/dailyreport.pdf" �http://www.nyc.gov/html/dhs/downloads/pdf/dailyreport.pdf�) shows that over the last six fiscal years, this trend has only occurred in FY2011, a year when overall demand shot up significantly compared to the year before. Even then, the difference between the peak winter month, which was February, and the trough in the summer, July, was only eight percentage points. And the overwhelming trend since FY2009 has been for demand to grow every year over the year before. This seems unsurprising given that historically, homelessness appears closely tied to the long-term unemployment rate, which following the 2008 recession, is still at a 30 year high. (Based on data compiled by Committee staff from the Department of Labor).  This draws DHS’ reasoning as to why it needed to use emergency procurement, namely because it expected demand to decrease when instead it increased, into doubt.  Questions also arise regarding its rationale in May 2012, when it cited the unexpected decision in a court case which allowed the City to completely cease operation of its Advantage program—a rental assistance program for families transitioning out of shelters—following State cuts. Given that the case had been ongoing for approximately one year, and it was the City itself that was seeking to end the program for participants who were already enrolled, it would seem that DHS should have been well informed about the progress of the case, and making contingency plans for any spillover effects should the City be successful in achieving its objectives.


� See, e.g., Transcript, Oversight – The Department of Homeless Services’ Use of Emergency Procurement, Oct. 31, 2013, Committee on Contracts, at 39-45.
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