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RES. NO. 646:
By Council Members Brewer, The Speaker (Council Member Quinn), Cabrera, Ferreras, James, Koppell, Lander, Mendez, Williams, Rodriguez, Gennaro, Recchia, Van Bramer, Jackson and Gonzalez
TITLE: 
Resolution authorizing the Council to join in an amicus brief to be filed with the United States Supreme Court in support of the Respondents in the litigation captioned McComish v. Bennett, for the purpose of supporting the Respondents’ position that the Court should uphold the trigger funds provision of Arizona’s campaign finance law.
I. 
Introduction
On February 14, 2011, the Committee on Governmental Operations, chaired by Council Member Gale Brewer, will meet to consider Res. 646 (“the Resolution”), a resolution authorizing the Council to join in an amicus brief to be filed with the United States Supreme Court (“Supreme Court”) in support of the Respondents in the litigation captioned McComish v. Bennett, for the purpose of supporting the Respondents’ position that the Court should uphold the trigger funds provision of Arizona’s campaign finance law.  The Committee heard testimony on the Resolution at a previous hearing held on February 11, 2011.
 The New York City Law Department intends to file a brief as amicus curiae on behalf of the City of New York
 in McComish v. Bennett, a case presently before the Supreme Court involving a challenge to Arizona’s public campaign finance law.  As the outcome of this case potentially impacts New York City’s landmark Campaign Finance Act (the “Act”), the Council may wish to join in the amicus brief to ensure that, in deciding McComish, the Supreme Court is cognizant of New York City’s highly relevant experience.
II.
 McComish v. Bennett
   McComish involves a challenge to the “trigger funds” provision of Arizona’s public campaign finance system.  Under Arizona’s law, participating candidates who qualify for public funds receive an initial grant amount equivalent to one-third the maximum amount.
  A participant may become eligible to receive additional public funds if certain “trigger” events occur.  Specifically, if a participating candidate is opposed by a non-participating candidate who spends above a certain amount, or the participating candidate is targeted by independent expenditures, the participating candidate may receive additional public funds of up to 200% of the amount of the initial grant.
  
Several plaintiffs challenged the “trigger funds” provision of Arizona’s law, claiming that it violated the First and Fourteenth Amendments.  According to the plaintiffs, the trigger funds provision has a “chilling effect” on the speech of non-participating candidates and independent expenditure groups, who must choose between either curtailing their campaign-related spending or enabling their opponent to receive additional public funds. 

The United States District Court for the District of Arizona sided with the plaintiffs and issued an injunction against operation of the trigger funds provision.
  The United States Court of Appeals for the Ninth Circuit reversed.
  The Ninth Circuit held that the trigger funds provision was constitutional, finding that it furthered Arizona’s interest in encouraging participation in its public campaign financing system.  The Supreme Court granted certiorari.  It is scheduled to hear oral arguments on March 28, 2011.
  
III.
New York City’s Interest

New York City’s Campaign Finance Program (“Program”) is one of the nation’s oldest public campaign financing systems.  It is widely lauded as a national model for campaign finance reform.
  Although the Act differs from Arizona’s law in important ways,
 New York City’s experience with its Program and the impact of high-spending non-participants is instructive.   


A cornerstone of the Program is the ability of participating candidates to receive public “matching funds.”   In exchange for agreeing to adhere to a spending limit and other requirements, the Program matches eligible contributions at a rate of 6:1.
  If a participating candidate faces a high-spending non-participating candidate, however, the participating candidate may be eligible to receive public funds at a higher matching rate and is subject to a higher spending limit.  This is known as the “bonus situation.”  A “tier 1” bonus occurs when a non-participating candidate raises or spends more than half the applicable spending limit.
  If a non-participating candidate spends three times the applicable spending limit, a “tier 2” bonus is triggered.
    

The amicus brief will argue that these bonus provisions have helped to encourage participation in the Program, thereby reducing the potential for corruption while increasing the amount of speech in New York City campaigns.  Throughout its history, the Program has achieved high rates of participation.
  Notably, the Program has been able to maintain high participation rates despite a major potential deterrent: the presence of high-spending non-participants.
  This achievement is attributed, in part, to the bonus provisions, which seek to ensure that participants in especially competitive races have sufficient funds to run viable campaigns.
  Some fear that without the ability to provide an appropriate level of public funds to participating candidates competing against high-spending non-participants, the Program will cease to be an attractive option for a significant portion of candidates.
IV.
The Resolution

Resolution 646 authorizes the Council to join in the amicus brief to be filed with the United States Supreme Court in support of the Respondents in McComish v. Bennett, for the purpose of supporting the Respondents’ position that the Court should uphold the trigger funds provision of Arizona’s campaign finance law.  Through its experience with the Act’s bonus funds provisions, New York City has highly relevant experience that supports the Respondents’ position.  Thus, the Council, along with the other parties joining in the City’s brief, could provide useful information to the Supreme Court for deciding McComish v. Bennett. 
V.
Previous Hearing


The Committee heard testimony on the Resolution at a hearing held on February 11, 2011.  Testimony in support of the Resolution was given by Amy Loprest, Executive Director of the Campaign Finance Board; Mimi Marziani, Counsel to the Brennan Center for Justice; and Deanna Bitetti, Associate Director of Common Cause/New York.  The Committee also heard testimony from a member of the public.

Res. No. 646
 

 

Resolution authorizing the Council to join in an amicus brief to be filed with the United States Supreme Court in support of the Respondents in the litigation captioned McComish v. Bennett, for the purpose of supporting the Respondents’ position that the Court should uphold the trigger funds provision of Arizona’s campaign finance law.
 

 

By Council Members Brewer, The Speaker (Council Member Quinn), Cabrera, Ferreras, James, Koppell, Lander, Mendez, Williams, Rodriguez, Gennaro, Recchia, Van Bramer, Jackson and Gonzalez
 

Whereas, New York City’s Campaign Finance Act (the “Act”) constitutes one of the nation’s most robust public campaign financing systems; and 

Whereas, The Act amplifies the impact of New Yorkers’ small contributions by matching them with public funds, reducing the possibility and the perception of corruption associated with large contributions; and

Whereas, The Act also contains trigger funds provisions, located in Administrative Code Sections 3-706(3)(a) and (b), which provide for additional funds for participating candidates facing non-participating opponents who spend above a certain percentage of the participating candidates’ expenditure limit; and

Whereas, By giving candidates assurance that they will, in competitive races, have enough funds to run viable campaigns, trigger funds encourage participation in the public-funding system, thereby reducing the potential for corruption while increasing the amount of speech in New York City campaigns; and

Whereas, In 1998, after seeing state legislators caught on tape exchanging campaign contributions for legislative votes, Arizona passed the Arizona Citizens Clean Elections Act; and

Whereas, Arizona’s law also contains a trigger funds provision, A.R.S. § 16-952, which operates as follows: Initially, publicly-funded candidates receive a base grant equal to one-third of the maximum per-candidate funding; and, if a traditionally-funded opponent’s expenditures exceed that amount, or if the publicly-funded candidate is targeted by independent expenditures, the publicly-funded candidate receives additional funds up to 200% of the amount of the initial grant; and 

Whereas, Section 16-952 was challenged by two lawsuits, McComish v. Bennett and Arizona Free Enterprise Club’s Freedom Club PAC v. Bennett, which have been consolidated into a single case; and

Whereas, The plaintiffs allege that Section 16-952 deters and penalizes free speech in violation of the First and Fourteenth Amendments to the U.S. Constitution; however the defendants argue that the provision does not burden the speech of non-participating candidates but rather, by encouraging candidates to participate in public financing, is substantially related to the State’s important interest in reducing quid pro quo political corruption; and  

Whereas, On January 20, 2010, U.S. District Court Judge Roslyn Silver struck down the provision and issued an injunction against it; and

Whereas, The Citizens Clean Elections Commission appealed this decision to the Ninth Circuit Court of Appeals, which reversed Judge Silver’s decision in May 2010 and declared the trigger provision constitutional; and

Whereas, On November 29, 2010, the U.S. Supreme Court granted certiorari, agreeing to hear the appeal of the Ninth Circuit’s decision; and

Whereas, The Supreme Court is scheduled to hear oral argument in McComish v. Bennett on March 28, 2011; and

Whereas, The Corporation Counsel for New York City is filing a brief as amicus curiae with the U.S. Supreme Court in support of Arizona’s trigger funds provision; and

Whereas, While there are differences between Arizona’s trigger funds provision and the trigger provisions of the New York City Campaign Finance Act, the Council supports Section 16-952 as reasonably advancing the government's interest in avoiding corruption in campaign finance activities; now, therefore, be it

Resolved, That the Council of the City of New York is authorized to join in an amicus brief to be filed with the United States Supreme Court in support of the Respondents in the litigation captioned McComish v. Bennett, for the purpose of supporting the Respondents’ position that the Court should uphold the trigger funds provision of Arizona’s campaign finance law.
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� The Mayor, Public Advocate and Campaign Finance Board have already agreed to join the brief.  


� Ariz. Rev. Stat. § 16-951.


� Ariz. Rev. Stat. §§ 16-952, 16-945.


� See McComish v. Brewer, 2010 U.S. Dist. LEXIS 4932 (D. Ariz., Jan. 20, 2010).


� See McComish v. Bennett, 611 F.3d 510 (9th Cir. 2010).


� The Supreme Court’s decision in McComish will resolve a “Circuit split” between the Ninth Circuit and the Second and Eleventh Circuits.  In ruling on similar laws in Connecticut and Florida, the Second and Eleventh Circuits have reached the opposite conclusion of the Ninth Circuit, declaring the trigger funds provision of those respective states unconstitutional.  See Green Party of Conn. v. Garfield, 616 F.3d 213 (2d. Cir. 2010); Scott v. Roberts, 612 F.3d 1279 (11th Cir. 2010).


� See, e.g., Brennan Center for Justice, “Small Donor Matching Funds: The NYC Elections Experience,” (2010).


� Notably, New York City’s system is a “matching funds” program that amplifies the impact of New Yorkers’ small contributions by matching them with public funds.   Arizona’s system is a so-called “clean elections” program that provides flat grants to participants, but does not encourage contributions from small donors.   


� N.Y.C. Administrative Code § 3-705(2).


� In such circumstances, eligible contributions are matched at a higher rate, up to $1,250 in public funds per contributor, and the cap on the total amount of public funds that a participant may receive increases from 55% to 2/3 of the spending limit.  In addition, the spending limit for that election is increased by 50%.  N.Y.C. Administrative Code § 3-706(3)(a).


� In such circumstances, a participant may receive up to $1,500 in matching funds per contributor, the cap on the total amount of public funds that a participant may receive increases to 125% of the spending limit, and the spending limit is removed entirely.  N.Y.C. Administrative Code § 3-706(3)(b).


� See New York City Campaign Finance Board, “New Yorkers Make Their Voices Heard, A Report on the 2009 Elections,” at 140 (2010).


� See generally New York City Campaign Finance Board, “The Impact of High-Spending Non-Participants on the Campaign Finance Program” (2006).


� See id.  
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