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THE COUNCIL

REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION
Marcel Van Ooyen, Deputy Chief of Staff

COMMITTEE ON GENERAL WELFARE

Bill de Blasio, Chair

September 18, 2003

PROPOSED INT. NO. 38-A:
By: The Speaker (Council Member Miller) and Council Members Liu, Brewer, 

DeBlasio, Barron, Comrie, Dilan, Martinez, Monserrate, Moskowitz, Perkins, Quinn, Reyna, Rivera, Serrano, Yassky, Reed, Sanders, Jr., Gennaro, Foster, Koppell, Clarke, Recchia, Jr., Baez, Nelson, Seabrook, Sears, Lopez, Felder, Espada, Jr., Katz, Stewart, Gonzalez, Jackson, Jennings, Addabbo, Jr., Avella and McMahon; also Council Members Boyland, Vann, Fidler, Gerson, Weprin and Gioia

TITLE:
To amend the administrative code of the city of New York, in relation to the provision of language assistance services

Prop. Int. 38-A:  Equal Access to Human Services

The Committee on General Welfare, chaired by Council Member Bill de Blasio, will meet on September 18, 2003 at 1:00 p.m. to consider Prop. Int. 38-A, the Equal Access to Human Services bill.  Expected to testify at the hearing are: representatives of the Administration, advocates, representatives of organized labor and other concerned members of the community.   
Background 

According to the 2000 census, nearly ½ of New Yorkers speak a language other than English at home.
  Nearly ¼ of New Yorkers cannot speak English very well.
  Specifically, 31% of Spanish speakers, 40% of Asian and Pacific Island language speakers and 8.5% of speakers of Indo-European languages other than Spanish speakers speak English “not well” or “not at all.”
  Approximately 2/3 of all New Yorkers are immigrants or children of immigrants.  Substantial numbers of limited English proficient (“LEP”) New Yorkers encounter significant obstacles to accessing essential benefits and services for which they are eligible.    

Title VI of the Civil Rights Act of 1964 provides that no person shall “on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.”
    

On August 11, 2000, President Clinton issued Executive Order 13166, Improving Access to Services for Persons with Limited English Proficiency, which requires all federal agencies that provide financial assistance to non-federal agencies to publish guidance on how recipients can provide meaningful access to limited English proficient persons. The United States Department of Justice (“DOJ”) issued final guidance on the obligations of recipients of federal financial support to LEP persons on June 12, 2002.
   DOJ’s guidance sets forth a recommended four-factor test to help recipients of federal funding determine what steps to take to ensure meaningful access to programs and activities by LEP persons:  First, recipients should take into account the number or proportion of LEP persons eligible to be served or likely to be encountered by the program or grantee;
 further, recipients should consider the frequency with which LEP individuals come in contact with the program;
 third, recipients should take into account  the nature and importance of the program, activity or service they provide;
 and finally, recipients may consider available resources and costs of potential measures to assist LEP individuals.
   Overall, the DOJ guidance underscores the need to strike a “balance that ensures meaningful access by LEP persons to critical services while not imposing undue burdens on small business, small local governments, or small nonprofits.”
  

DHHS regulations promulgated prohibit recipients of federal funding for human services from “utiliz[ing] criteria or methods of administration which have the effect of subjecting individuals to discrimination because of their race, color, or national origin, or have the effect of defeating or substantially impairing accomplishment of the objectives of the program with respect to individuals of a particular race, color or national origin.”
  In addition, the United States Department of Health and Human Services (“DHHS”) recently issued new LEP guidance, modeled on the DOJ guidance.

Numerous studies have documented the effect that immigration status and limited English language proficiency have on access to public benefits and services.
  LEP persons have difficulty navigating complicated application and recertification processes and often fear the consequences of applying for benefits.
New York City

Over the past several years, advocates have challenged the City’s provision of language assistance services in several areas.  For instance, in 1999, several advocacy groups
 commenced a class action lawsuit on behalf of non-English speaking individuals, alleging that then Mayor Giuliani and Jason Turner, the Commissioner of the Department of Social Services/Human Resources Administration, violated their rights under Title VI of the Civil Rights Act of 1964, 42 U.S.C. §2000d, and thereby denied them meaningful access to the Food Stamp Program.
  In 2001, the parties entered into a settlement in which the City agreed to make extensive changes to the way it handles the application process for non-English speakers.  Specifically, the City agreed to keep records of the primary languages spoken by LEP persons participating in the food stamp program and to send a notice to all food stamp recipients that would notify them of the availability of free interpretation services.  The City further agreed to employ bilingual personnel at offices that serve large populations of LEP clients and to translate applications and other essential documents into no fewer than six languages, including Spanish, Russian, Chinese and Arabic.  The City further agreed to maintain records and provide regular reports regarding the need for translation and interpretation and the City’s ability to provide it.  Since 2001, HRA has made progress in developing its ability to serve clients and potential clients with limited English proficiency.  However, reports completed by HRA, as well as others by advocacy groups and a study by the State, suggest that its efforts have fallen short of what the settlement requires.
 

Prop. Int. 38-A would expand upon recent improvements in the manner in which HRA serves LEP clients and would ensure that those improvements are permanent.
   Prop. Int. 38-A would broaden the context in which translation and interpretation services are required beyond food stamps to other essential income supports.  It also would impose ongoing information gathering, record keeping and reporting requirements on HRA and other City agencies responsible for providing critical human services to gather information necessary to gauge the need for translation and interpretation services citywide.   

Section-by-Section Analysis: 

Section 8-1003 requires the human resources authority/department of social services and agencies with which it contracts to provide covered services to provide free language assistance services.
  The bill distinguishes between the level of services to be provided for language groups frequently encountered versus less frequently encountered languages.  Section 8-1003 also requires that documents written in English include a statement, translated into 6 languages, indicating that free translation of the document is available.  

Section 8-1004 of the bill requires the agency to determine the primary language of every limited English proficient individual who seeks benefits or services offered by the agency and to inform the individual of the availability of free language assistance services.  The provision further requires the agency and agencies with which it contracts to post signs in all covered languages, as defined by the bill, informing individuals of the availability of free language assistance services.  Other city agencies covered by the bill – DHS, ACS and DOHMH – are required to determine the primary language of every limited English proficient person who seeks benefits or services.  

Section 8-1005 sets forth a schedule for implementation of the bill.  This provision requires translation of documents into covered languages during the first year after enactment.  Over the three succeeding years, HRA is required to phase in Level I language assistance services.  The bill requires that all covered contracts entered into or renewed after January 1, 2005 include language assistance services.     

Section 8-1006 requires the agency and all agencies with which it contracts to provide covered services to screen personnel who are to provide language assistance services and to provide annual training for personnel who provide language assistance services.  

Section 8-1007 sets forth requirements for maintenance of records and reporting on demand for language assistance services and capacity of the agency, agency contractors and other covered agencies to provide such services.   


The bill would take effect 45 days after enactment.  
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� The organizations who represented plaintiffs in the class action litigation were: Make the Road by Walking, the Puerto Rican Legal Defense and Educational Fund, the New York Immigration Coalition and the New York Legal Assistance Group.  


� The same groups filed a complaint with the Department of Health and Human Services, Office of Civil Rights, alleging similar shortcomings in the City’s handling of Medicaid and public assistance programs.  See, � HYPERLINK "http://www.hhs.gov/ocr/hma11.htm" ��http://www.hhs.gov/ocr/hma11.htm�


� For example, the results of a recent internal study indicated that 31% of non-English speakers in a random sample of recipients were not receiving translated forms and notices when they applied for food stamps at food stamp offices.  Likewise, 56% of non-English speakers were not receiving translated notices when they sought to apply for food stamps at job centers.  See Office of Refugee and Immigrant Access, Interim Access Review (unpublished report on file with Committee on General Welfare.)   Earlier this year, the New York State Office of Temporary and Disability Assistance (“OTDA”) conducted a survey to determine the adequacy of interpretation services provided by HRA.  The survey was sent to 1200 randomly selected food stamp recipients.  Nearly 600 respondents returned surveys, which provide some indication of the extent and effectiveness of services provided by HRA.  Overall, 11% of food stamp recipients said that they had been told in the previous six months by an HRA employee that interpreter services were not available at their HRA office; 15% said that they had been told within the last six months by an HRA employee to bring their own interpreter to a food stamp location.  See, New York  State Office of Temporary and Disability Assistance, Division of Temporary Assistance,  “Interpreter Services Survey,” June 23, 2003 (unpublished report on file with Committee on General Welfare).





� The requirements of the settlement in Ramirez v. Giuliani sunset within three years. 


� The bill’s definition of “language assistance services” required at any particular office depends upon the volume of limited English proficient clients who use that office.  See Section 8-1002(n)-(p).
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