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          1  ZONING AND FRANCHISES

          2                 CHAIRPERSON AVELLA: Good morning,

          3  everyone.  I'd like to call this meeting of the

          4  Subcommittee on Zoning and Franchises to order.

          5  Joining me are Council Members Joel Rivera, Eric

          6  Dilan, Simcha Felder, Bob Jackson, and Melinda Katz.

          7                 We have two items on the agenda.  And

          8  we'll go to the first one, which is Land Use number

          9  71, commonly referred to as the Bayswater Rezoning,

         10  a long anticipated rezoning of the Bayswater

         11  community.  C060259Z ZMQ.  We have John Young, from

         12  the Queens Office of the Department of City Planning

         13  make the presentation.  I will say that I received a

         14  cell phone call from Council Member Sander's office

         15  earlier this morning.  He is obviously in favor of

         16  the rezoning, and just wanted to let me know to

         17  reinforce that.  John.

         18                 MR. YOUNG: Good morning, Chair

         19  Avella, Chair Katz, Council Members.  Ladies and

         20  gentlemen, this is actually getting to be habit

         21  forming.  We were here just last week as well.  So

         22  it's good to see everyone again.  My name is John

         23  Young, and I'm Director of the Queens office for the

         24  Department of City Planning.

         25                 On behalf of City Planning Director
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          2  Amanda Burden, I'm very pleased to be here this

          3  morning in regards to the Department's efforts to

          4  update zoning designations for more than 80 blocks,

          5  containing more than 220 lots in portions of the

          6  Bayswater and Far Rockaway neighborhoods at the

          7  eastern end of the Rockaway peninsula in Southeast

          8  Queens.  I am joined by Chris Di'Orio, who will

          9  present the rezoning proposal to you.

         10                 For this proposal, the Department has

         11  developed a carefully delineated rezoning strategy

         12  to ensure that future housing more closely

         13  corresponds to established development patterns of

         14  detached one- and two- family residences that

         15  predominate in both neighborhoods, and in certain

         16  locations, the proposal will limit the subdivision

         17  of very large lots into smaller lots, which is

         18  altering the very low- density patterns of

         19  development in other portions.  This contextual

         20  rezoning is the first major update to the area's

         21  lower- density zoning framework since 1961, and as

         22  you'll see, the proposal is consistent with many of

         23  the Department's recent rezoning efforts to support

         24  orderly growth that curbs inappropriate development,

         25  and provides for future development that will
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          2  reinforce the distinct qualities that have been

          3  critical to the current success of neighborhoods

          4  throughout the City.

          5                 Protecting the appealing qualities of

          6  this area, which include its lower- density and

          7  detached building patterns has been an important

          8  goal for local civic organizations, including the

          9  Bayswater Civic Association, and the Far Rockaway

         10  Neighborhood Association.  And it has been the

         11  Department's privilege to have worked closely with

         12  them to shape and refine this proposal.  We know it

         13  has taken considerable effort to reach this point,

         14  but we could not have made it here without their

         15  contributions.

         16                 Likewise, Council Members James

         17  Sanders Jr., and Melinda Katz have provided valuable

         18  assistance during the rezoning process.  We are very

         19  pleased to have received the support of Community

         20  Board 14, as well as Borough President Helen

         21  Marshall. We hope that you, too, will support this

         22  well- considered rezoning initiative, to reinforce

         23  the build character, and development patterns of

         24  these cherished neighborhoods on the Rockaway

         25  Peninsula.
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          2                 And now Chris will present the

          3  proposal to you.

          4                 MR. DI'ORIO: Good morning.  My name

          5  is Chris Di'Orio.  I'm here to present the

          6  Bayswater/Far Rockaway rezoning proposal. The

          7  Bayswater and Far Rockaway rezoning is located in

          8  the southeastern area of Queens, in the Rockaway

          9  peninsula.  It's located on the far eastern section

         10  of the peninsula, located along the Nassau County

         11  border.  The area is split into two sections,

         12  separated by the downtown Far Rockaway commercial

         13  district.  The larger area is Bayswater.  And the

         14  smaller area, on Nassau County border is Far

         15  Rockaway.

         16                 The Bayswater section is bounded by

         17  Mott Basin to the north; Norton Basin to the west;

         18  and Beach Channel Drive to the south and east.  The

         19  Far Rockaway section is bounded by Brunswick Avenue

         20  to the north; Nameoke Street to the west; Cornaga

         21  Avenue and Empire Avenue to the south; and Nassau

         22  County to the east.

         23                 As you can see from this Land Use

         24  map, the area in yellow is residential uses.  So the

         25  area is predominantly residential use.  There are
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          2  some  --  it's primarily a low- density residential

          3  use.  You have some larger residential uses along

          4  Mott Avenue, Cornaga Avenue, and Central Avenue.

          5  You also have several schools and synagogues,

          6  churches, in the dark purple or blue color. You also

          7  have Long Island Power Authority power plant located

          8  along Mott Basin.

          9                 Current zoning in the area, you have

         10  an R2 section, located in the far western section of

         11  the peninsula.  In this area, you are allowed singe-

         12  family and detached homes, on 3,800 square foot

         13  lots, with a 40- foot lot front.  You also have R3-

         14  2 section, R5 sections, R4, and other R5 section,

         15  which is a general residence district.  You are

         16  allowed all types of housing, detached, semi

         17  detached, and row houses, along with garden

         18  apartments.

         19                 You can see on this map  --  this map

         20  shows you residential units and housing type.  You

         21  can see predominantly the area is this light yellow

         22  and gold color, which is single- and two family

         23  detached homes.  You also have subtle sections of

         24  one- and two- family semi- detached areas along

         25  Empire Avenue, here in the western area, along Bay
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          2  31st, Eggert Street, and along McBride Street and

          3  Beach Channel Drive.

          4                 So if you look at the handout that we

          5  passed out, you can see some of the development

          6  problems that we're facing in the area.  In the R2

          7  section, we have lots that are unusually large for

          8  the R2.  Often times more than twice the size, and

          9  this is allowing subdivision to occur.  Many

         10  sections you can see there's much larger older

         11  homes.  These are being destroyed and in place of

         12  those, we're having three, four, and five single-

         13  family homes put in their place.  And it's greatly

         14  increasing the density, and it's very out of

         15  character for the area.

         16                 In the R3- 2, R4, and R5 areas, you

         17  can see the general character of detached and semi-

         18  detached homes are being demolished, and in their

         19  places, you're finding multi- family apartment units

         20  being built, as well as row houses.

         21                 So what we're proposing are a series

         22  of zones to try to curb this over development, and

         23  what we decided is, that in the R2, the best measure

         24  of reducing the subdivision will be to apply the R1-

         25  2 zone in areas where the subdivision  --  where the
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          2  lots are large enough to allow subdivision.  So

          3  we've identified lots where they are more than twice

          4  the size, lot size and lot width, allowed in the R2,

          5  and applied the R1- 2 in these two clusters.

          6                 The R1- 2 will raise the minimum size

          7  and lot width to 5,700 square feet, and 60- foot lot

          8  front, up from the 3,800 square foot in the R2, and

          9  the 40- foot lot front under the R2.

         10                 In the general residence districts,

         11  we're applying R3A, R3X., R4A, and R4- 1.  The R3A,

         12  3X, and 4A are detached, one- and two- family zones.

         13    The variety of those zones represent the variety

         14  in lot sizes that we have in that area, as well as

         15  FAR. The FAR ranges from point six in the R3

         16  district, to point nine in the R4A.  The R4- 1

         17  districts that we have applied generally reflect the

         18  semi- detached nature of these area.

         19                 Now with this rezoning, we figure

         20  that  --  or we think that this is really going to

         21  limit the over development happening in the area.

         22  It's going to help preserve the character of the

         23  area.  And limit the over development and density

         24  from happening.  Thank you.

         25                 CHAIRPERSON AVELLA: Any questions
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          2  from Committee Members?  Thank you gentlemen.  And

          3  we have a number of speakers from the community, who

          4  are obviously in support of that.  We'll take public

          5  testimony.  Let's see.  How many do we have?

          6                 I'll call up two panels, because we

          7  don't have enough chairs all at once.  I'll ask

          8  everybody to  --  not only for this public

          9  testimony, but for the other item, we're going to do

         10  two minutes each.  I would ask that you sort of stay

         11  within the time limit.  I don't cut somebody off if

         12  they get a little bit over.  And if you're going to

         13  repeat something that somebody previously said, try

         14  and not do that.

         15                 First speaker is from the Bayswater

         16  Civic Association, Doris Oshinsky, W.W. Oshinsky,

         17  Norman Silverman, and Harvey Rudnick.

         18                 MR. RUDNICK: Good morning Council

         19  Members.  My name is Harvey Rudnick.  I'm a resident

         20  of Bayswater, Far Rockaway for 34 years.  I'm a

         21  Community Board member of Community Board 14.  And a

         22  Board member of the Bayswater Civic Association.

         23                 I'm here today to ask you to look

         24  favorably at the down zoning proposal for

         25  Bayswater/Far Rockaway, as presented, without any
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          2  changes or variances that developers or other may

          3  ask for the community.  We, the residents of

          4  Bayswater/Far Rockaway community want to maintain

          5  the character of our neighborhood, so that we can

          6  continue to enjoy it, and have the neighborhood for

          7  new members or new people moving in, and enjoy it

          8  the same way as we do.

          9                 I don't have to explain what's going

         10  on.  The folder is being handed out to you shows in

         11  photos, what has happened, what has happened, what

         12  is happening to this community.  We are not a

         13  neighborhood that asks for development to stop.

         14  Just that it be done in a manner that is in

         15  accordance with what is there already.            We

         16  have accepted two electric peaking plants built by

         17  Florida Power and Light for Keyspan, knowing full

         18  well, that without these facilities, the entire

         19  peninsula would suffer power shortages, as well as

         20  the adjoining geographic areas.

         21                 It has been my experience, as a

         22  member of Community Board 14, that developers come

         23  in and ask for variances for one reason or another.

         24  The Board, in every instance, has turned down any

         25  request for solid reasons.  Again, I ask the
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          2  Committee to vote in the affirmative for this plan

          3  without any changes or variances. Thank you very

          4  much.

          5                 CHAIRPERSON AVELLA: Just a quick

          6  comment.  You realize that this Committee, and this

          7  Council, has no authority over the Board of

          8  Standards and Appeals, which issues variances. So

          9  even if we, and I'm sure we're going to support this

         10  rezoning today, we can't do anything about the

         11  variance procedure.  And I would actually like to

         12  talk to you about this after the hearing, because

         13  I've had legislation in since we were basically

         14  elected and took office, in 2002, to the City

         15  Council, to get oversight over the Board of

         16  Standards and Appeals.  And we agree with you.  But

         17  you have to recognize right now, we have no control

         18  over that agency.

         19                 MR. RUDNICK: Oh, I could ask.

         20                 CHAIRPERSON AVELLA: Yes.  Absolutely.

         21    And we agree with you.  We really agree with you.

         22                 MR. OSHINSKY: Good afternoon members

         23  of the Council. My name is William Oshinsky.  And to

         24  my right, is my wife, Doris Oshinsky.

         25                 We have been members of  --  no, you
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          2  can read it  -- okay  --

          3                 MS. OSHINSKY: We have been living in

          4  the Bayswater section of Far Rockaway for 44 years.

          5  Through the years, the population has constantly

          6  grown, with the addition of new houses. Most of the

          7  new housing were single- family houses built on

          8  empty lots.  In the past three to four years,

          9  builders have been buying up larger houses with more

         10  land, demolishing the house, and building four to

         11  six houses where the one house stood.  One house had

         12  200- year old trees on the property, and they were

         13  completely destroyed.  The character of Bayswater

         14  has been changing, and not for the better.

         15                 In addition, I am concerned about the

         16  growing population of the Rockaways itself, and the

         17  ancillary services. There are only two major east-

         18  west roads through the Rockaways, which is a

         19  peninsula.  The sewer systems are inadequate now,

         20  and with all the building, it can only worsen.

         21                 Please vote for the down zoning of

         22  Bayswater.  Thank you.

         23                 CHAIRPERSON AVELLA: Thank you very

         24  much.

         25                 MR. SILVERMAN: Okay.  I'm a member of
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          2  the Board of the Bayswater Civic Association.  I

          3  formerly served as Secretary of the Rockaway

          4  Planning Council, and I strongly support the

          5  rezoning of Bayswater.

          6                 Over the years, this Committee, and

          7  its predecessors have studied the changes on the

          8  Rockaway peninsula.  There was a good study on

          9  Edgemere, and Arverne.  All of the issues that

         10  concern planning came in, and those areas were

         11  rezoned.  And construction and development have

         12  taken place.  The Bayswater area never needed this

         13  kind of attention, because it was already a stable,

         14  and a very attractive community.  The City never

         15  studied it.  The local Community Board had no reason

         16  to look at any changes.  When the zoning resolution

         17  was passed in 1961, it was assumed that this would

         18  be a community of fine homes, and trees that had

         19  been there for 100 years.

         20                 What happened in the last few years,

         21  is that the zoning was  --  loopholes were found in

         22  the zoning resolution. They found that they could

         23  put cul-de-sacs in to existing blocks that houses

         24  could be built at right angles, and lined up at

         25  right angles to existing streets.  No one who
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          2  created the original zoning for the area anticipated

          3  that.  And this is in violation of the spirit of the

          4  zoning that was done.

          5                 I believe that the plans now will

          6  restore the original spirit of the zoning, and

          7  protect the community, so that those of future

          8  generations will be able to enjoy it, as those who

          9  live in it now.

         10                 So I hope that this is passed, and

         11  can become effective soon enough that we have a

         12  community that the City can be proud of.  I thank

         13  you very much.

         14                 CHAIRPERSON AVELLA: Thank you.  The

         15  next panel. Enid Gladman, and Eugene Falik.  And

         16  we've also been joined by Council Member Eric Gioia.

         17                 MS. GLADMAN: I'm not going to take

         18  your time, because my friends and neighbors have

         19  really said most of what I would say.  I just want

         20  you to approve the plan, so that we can continue to

         21  enjoy our lovely community.  Thank you very much.

         22                 Enid Gladman.  I got the award, yes.

         23  Well, I'm prepared, because I know what to say.

         24                 MR. FALIK: You have much of my

         25  testimony.  But there --  I'm sorry.  Yes.  Eugene
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          2  Falik.  I'm a newcomer.  I've only been living in

          3  the area since 1950.  We moved to Bayswater from

          4  another part of Rockaway, after a couple of

          5  hurricanes, and we had three feet of water in the

          6  street, so we've moved up in the world.

          7                 You've heard Harvey mention, it's not

          8  a nimbi community.  When I was in elementary school,

          9  the Parents Association looked around when Brown

         10  versus Board of Ed was handed down, and said, this

         11  school is all white, that's terrible.  The Parents

         12  Association went to the Board of Ed, and said, this

         13  school should be integrated.  The community is an

         14  integrated school of racially, religiously, based on

         15  income.  It's the ideal community the City should

         16  have, and we should be encouraging people to stay in

         17  communities like this.  We shouldn't allow

         18  developers to force people out.

         19                 There's been some arguments that when

         20  you rezone, when you down zone, property becomes

         21  less valuable, and people lose money.  I think that

         22  is an important fact, but that is the basic idea

         23  behind zoning.  Behind the enclosure acts.  That we

         24  make zoning rules for the greater good of society.

         25  So if there are any presentations arguing, well, I'm

                                                            18

          1  ZONING AND FRANCHISES

          2  going to lose money here, I think you guys have to

          3  say, well, yes.  But for the greater good of

          4  society, this is the type of community that we want

          5  to keep in the City of New York.

          6                 And therefore, I urge you to support

          7  the proposal and to the extent that it is possible,

          8  I would ask if you can vote on this as soon as

          9  possible, rather than waiting for the 26th, ask for

         10  unanimous consent, because every day this goes on,

         11  almost another house succumbs to the wrecker.  Thank

         12  you.

         13                 CHAIRPERSON AVELLA: Thank you.  I

         14  will do one thing in response to your comment.  I

         15  will ask the Committee right now for the Bayswater

         16  rezoning.

         17                 MR. FALIK: I appreciate that.

         18                 CHAIRPERSON AVELLA: So I'm going to

         19   --  yes, we're going to lose quorum.  It didn't

         20  work out that way.

         21                 CHAIRPERSON KATZ: Timing is

         22  everything.

         23                 CHAIRPERSON AVELLA: I'm going to ask

         24  Counsel to call the roll.  Chair obviously, and

         25  whole- heartedly recommends approval.
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          2                 MR. FALIK: We sincerely appreciate

          3  it.

          4                 COMMITTEE COUNSEL: Chair Avella

          5                 CHAIRPERSON AVELLA: Aye.

          6                 COMMITTEE COUNSEL: Council Member

          7  Rivera

          8                 COUNCIL MEMBER RIVERA: I vote aye.

          9                 COMMITTEE COUNSEL: Council Member

         10  Dilan

         11                 COUNCIL MEMBER DILAN: Aye.

         12                 COMMITTEE COUNSEL: Council Member

         13  Felder

         14                 COUNCIL MEMBER FELDER: Aye.

         15                 COUNCIL MEMBER GIOIA: I'd like to

         16  vote yes, but I'd also like to explain my vote, for

         17  a second, Mr. Chair.  And I will try to be as brief

         18  as the woman who testified here.  I want to thank

         19  everyone who came by to testify at City Hall today.

         20  When you look at these pictures, they really do

         21  speak a million words.  And I think you got it

         22  right.  That's exactly what we should be preserving

         23  in New York City.  I appreciate your taking time to

         24  come down here and petition your government. Thank

         25  you.  And I'm happy to vote yes.
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          2                 COMMITTEE COUNSEL: Council Member

          3  Jackson

          4                 COUNCIL MEMBER JACKSON: Aye.

          5                 COMMITTEE COUNSEL: Council Member

          6  Katz

          7                 CHAIRPERSON KATZ: Mr. Chair, I vote

          8  aye, and also, just as the former Director of

          9  Community Boards for Borough President Schulman, we

         10  really had a lot of opportunity to deal with this

         11  community.  And also, the last year or so, I know

         12  how involved this community has been in the

         13  rezoning, and trying to rush it through, in order to

         14  work in their community, and save their community.

         15  So I do want to congratulate them as well, and the

         16  Committee for the fast work.  I vote aye.

         17                 COMMITTEE COUNSEL: By a vote of seven

         18  in the affirmative, none in the negative, and no

         19  abstentions, LU 71 is approved and referred to the

         20  full Committee.

         21                 CHAIRPERSON AVELLA: We will now move

         22  on to the last item on the agenda, the second item.

         23  Land Use number 92 and 93, application commonly

         24  referred to as Madison Park West.  Application

         25  submitted by 200 Fifth, LLC for a change in the
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          2  zoning map, changing from an M1- 6 district to a C5-

          3  2 district.  Property bounded by West 25th Street

          4  and other streets.  And the application also

          5  includes a special permit to allow an attended

          6  public parking garage, with a maximum capacity of 54

          7  spaces.  C 060210 ZMM and C 060211 ZSM.

          8                 MR. SILLERMAN: Mr. Chair, and members

          9  of the Committee, my name is Michael Sillerman, from

         10  Kramer Levin, Land Use Counsel to the applicant,

         11  which is an affiliate of the Chetrit organization.

         12  I'm joined by David Levine, from the Chetrit

         13  organization to my right.  And Lawrence Bernfeld,

         14  who is our Counsel on the lease issues, which have

         15  arisen with respect to certain tenants.

         16                 This is Land Use action that involves

         17  two actions, as was mentioned.  One is a rezoning,

         18  really to correct a zoning anomaly that's been on

         19  the books since 1961.  We have two substantial

         20  buildings with a million square feet, that are a

         21  split lot.  The front part, along Fifty Avenue is in

         22  a C5- 2, where residential is as- of- right.  And

         23  the back is in an M1- 6, which is also a TNAR zone,

         24  but where the as- of- right scenario is a hotel.

         25                 And let me show you the pictures of
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          2  the buildings, if you would.  There is an as- of-

          3  right scenario here, to convert the front parts of

          4  the building to residential, and the back to hotel.

          5  You would end up with a 400,000 square foot hotel

          6  and over a thousand hotel rooms, with residential in

          7  the front.  And City Planning and the Borough

          8  President agreed with us, that this rezoning is

          9  appropriate.  That it recognizes the evolving nature

         10  of the Madison Square Park neighborhood, and more

         11  accurately reflects existing conditions in the

         12  neighborhood, and also found that the rezoning would

         13  not harm the commercial and manufacturing character

         14  of the mid- blocks north of West 23rd Street.

         15                 It really is correcting an anomaly of

         16  cosondra you'd show (phonetic) the areas that's

         17  being rezoned.

         18                 Most of the discussion that's

         19  happened, has been about non- land use issues that

         20  you're not voting on, to make sure that this action

         21  doesn't have an adverse effect on the toy industry.

         22  And the City Administration, and every elected

         23  official that we have dealt with has been vigilant

         24  to make sure that the zoning process did not

         25  accelerate or adversely effect this industry.
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          2                 This was administered at the EDC

          3  level all the way up to the Deputy Mayor level.

          4  This action was not certified until we had a written

          5  agreement with the Toy Industry Association to allow

          6  them to remain in place during the ULURP to give a

          7  commitment to allow them to have their October and

          8  February shows.  And the Manhattan Borough

          9  President's approval was conditioned on adhering to

         10  that, and also to our adhering to not disturbing the

         11  electrical services to the tenants about which

         12  you'll hear shortly.

         13                 In fact, this land use process really

         14  has helped the industry, by giving it more time.

         15  Because otherwise, you would have had a private

         16  landlord/tenant situation where it would have just

         17  been kind of a free- for- all.  And instead, we've

         18  been under a written agreement to behave.

         19                 And the Chetrit organization made 450

         20  West 33rd Street, we kept hundreds of thousands of

         21  feet off the market for over six months, to offer it

         22  to the industry.  We reiterate our commitment to

         23  provide a master lease if they can find temporary

         24  space.  We agreed to do that at 100 Church Street.

         25  That is still on the books.
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          2                 Irrespective of the actual record of

          3  behavior here, there have been allegations that we

          4  haven't acted properly, or that there have been

          5  issues of harassment with respect to electric

          6  services.  And in the absence of, I think, issues

          7  being raised about the land use action on which

          8  you're voting, I'd like to ask Lawrence Bernfeld,

          9  our Real Estate Counsel, to address that issue.

         10  Thank you.

         11                 MR. BERNFELD: Is this on?  Okay.

         12  Thank you.

         13                 Chair Avella and Chair Katz, Council

         14  Members.  My name is Lawrence Bernfeld.  I am a

         15  member of Grabbard Miller.  We are Counsel in

         16  connection with various litigations that certain

         17  tenants of the building have commenced.  I believe

         18  this Council may be under a misapprehension.  And

         19  I'm here to try to clear that up.

         20                 In this building, the landlord has a

         21  lease hold right to serve notices, not to disconnect

         22  electricity and leave people without electricity,

         23  but to require the tenants to convert from

         24  submetered electricity to direct metering.  The

         25  landlord also has the right to require tenants on
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          2  notice to relocate to different locations within the

          3  building.  Such notices began to be served more than

          4  six months ago.  The electricity notices give the

          5  landlord the right on 30- days notice to terminate

          6  the electricity if the tenant does not convert from

          7  submetered electricity to direct electricity.

          8                 As we sit here today, more than six

          9  months after the first notice was served, not a

         10  single tenant's electricity has been disconnected,

         11  not a single tenant has been relocated.  We have

         12  been in court, before Justice Barbara Kapnick

         13  (phonetic).  Justice Kapnick has ruled on one

         14  preliminary injunction motion already. With regard

         15  to paragraph 51 of the rider, which deals with

         16  electricity, she has stated, it is "clear and

         17  unambiguous, and thus must be enforced as written,

         18  without further inquiry as to the intent of the

         19  parties, and that therefore, the preliminary

         20  injunction motion regarding termination of

         21  electricity must be denied".  With respect to

         22  reinforcement, she has said that the defendant has

         23  an absolute and unqualified right to relocate.  Not

         24  withstanding that, we are following, to the letter,

         25  whatever the court says, and to date, not anyone has
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          2  been relocated.  However, the tenants are seeking to

          3  stand in the way of our right to exercise our lease

          4  hold right.  Thank you.

          5                 MR. SILLERMAN: I think that concludes

          6  our presentation, unless there are any questions

          7  from the Committee.

          8                 CHAIRPERSON AVELLA: Any questions

          9  from Committee Members?

         10                 CHAIRPERSON KATZ: I'm just curious.

         11  Hi.  How are you?  We spoke about this, I know, a

         12  few weeks ago, but I see the Community Board

         13  recommendations as far as the burden on the local

         14  schools.  So I'm just curious as to the number of

         15  new residents.

         16                 MR. BERNFELD: I would have to defer

         17  to Mr. Sillerman.

         18                 MR. SILLERMAN: Okay.  The EAS

         19  analysis, which as you know, is a worst- case

         20  analysis, was based upon a smaller unit count than

         21  we intend to end up having.  It assumed on an as-

         22  of- rights scenario, 1,000 hotel rooms and over 500

         23  residential units.  In reality, this is going to be

         24  a family- sized building.  It's going to have a

         25  total of only about 400 units.  And the EAS actually
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          2  did not show any impact even with the higher amount

          3  of units.  It recognized that there were assumptions

          4  of schools being built, and that those would be

          5  built.  That obviously is beyond our control, but

          6  we're certainly a supporter of capital spending on

          7  schools.

          8                 CHAIRPERSON KATZ: I was actually

          9  trying to understand it, because there's 400

         10  apartments, it doesn't seem to be that many  --  I

         11  mean, how many of them are two- and three bedroom

         12  apartments?

         13                 MR. SILLERMAN: I would say about  --

         14                 MR. LEVINE: David Levine, from 200

         15  Fifth Avenue, the landlord and the developer.  I

         16  would say approximately 65 percent are two- to

         17  three- bedroom apartments.

         18                 CHAIRPERSON KATZ: It just doesn't

         19  seem to be that it would be that much of a burden on

         20  the public schools.  That's why I was just asking.

         21  I wanted to verify the numbers.  All right. Thank

         22  you.

         23                 CHAIRPERSON AVELLA: Thank you.  We've

         24  also been joined by Council Member Helen Sears.  I'm

         25  going to call a panel in favor, a panel in
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          2  opposition.  I'll start with the "in opposition"

          3  panel.  First four people, Jim Pressman, Bob Gelman,

          4  Andrew Stern, and Steven Greenfield.

          5                 I understand from the staff that

          6  people have shown up in opposition to the Bayswater

          7  rezoning.  You can  --  I mean, we've already taken

          8  the vote on that item.  You can submit your

          9  testimony in writing to the Committee.  Obviously,

         10  there is still another vote before the Land Use

         11  Committee, and the full City Council.

         12                 I ask Counsel to call on Council

         13  Member Sears, for her vote on the Bayswater

         14  rezoning.

         15                 COMMITTEE COUNSEL: Council Member

         16  Sears

         17                 COUNCIL MEMBER SEARS: I vote aye.

         18  Thank you.

         19                 COMMITTEE COUNSEL: By a vote of eight

         20  in the affirmative, none in the negative, and no

         21  abstentions, LU 71 is referred to the full

         22  Committee.

         23                 CHAIRPERSON AVELLA: Thank you. Now,

         24  sir.  Whoever wants to go first.

         25                 MR. GREENFIELD: Good morning members

                                                            29

          1  ZONING AND FRANCHISES

          2  of the Committee.  I'd like to thank you for the

          3  opportunity to speak before you today.  My name is

          4  Steven Greenfield, and I am the head of the New York

          5  Toy Tenants, a group representing over 150 of the

          6  largest toy companies that are working together to

          7  find a new permanent home in New York City.

          8                 I am not an attorney.  I am a third-

          9  generation toy maker.  I have literally grown up in

         10  the current toy building, having walked those halls

         11  in my diapers.  It is critical to our industry's

         12  viability that we remain in close proximity to one

         13  another, to be able to conduct our trade shows as we

         14  have done successfully for over 100 years in New

         15  York City, in the current toy district.

         16                 The current toy buildings have

         17  achieved worldwide acclaim as a center of the toy

         18  universe since 1938.  Currently, well over 1,000 toy

         19  companies and hundreds of other related ones conduct

         20  their business at our trade shows in New York City.

         21  All of this is in jeopardy.  The development of

         22  high- priced condos in the buildings known for three

         23  generations as the toy buildings will dramatically

         24  effect the neighborhood and environment surrounding

         25  23rd Street.  The toy district will be dead.
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          2                 My group is forced to look for

          3  400,000 square feet of space in New York City,

          4  during the worst possible tenant market in years,

          5  largely due to all of the building conversions being

          6  allowed in order to be able to reasonably conduct

          7  our affairs.

          8                 This is a direct result of the

          9  Chetrit organization's acquisition of the toy

         10  buildings in April, and the determination to have

         11  the toy industries vacate the buildings immediately,

         12  and convert the two buildings into condos, while the

         13  current market cycle remains inflated.

         14                 Frankly, ladies and gentlemen, we're

         15  having a difficult time finding adequate space to do

         16  our business, and we have been put under the gun, or

         17  two guns, if we are to remain in New York City.

         18  Several volunteers have been working tirelessly and

         19  continuously, since realizing we would be forced to

         20  find a new home for the first time in over 70 years.

         21    We have used four of the largest and most

         22  respected real estate brokerage firms in the City to

         23  help us.  We have not been given enough time.

         24  Others will explain how that was.

         25                 We can't  --  I was told three
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          2  minutes though.  We need your help.  The City

          3  Council, the only remaining governmental decision-

          4  making body left available to help us.  We are

          5  asking you not to approve the developer's rezoning

          6  unless and until the toy industry is secure with a

          7  new home, as secure as we were the day before his

          8  purchase.

          9                 New York City has already lost too

         10  many industries. This project alone has already

         11  caused the Christmas and Halloween industries to

         12  splinter from the toy industry for the first time in

         13  70 years that we've all been associated.

         14                 Please do not rubber stamp this plan

         15  too quickly without regard to the impact on the

         16  industries, businesses, traditions, and this real

         17  social impact on the neighborhood.

         18                 Thousands of New York children have

         19  walked through those buildings, just as I did,

         20  including one of your fellow Councilman.  Please

         21  help us so that thousands more can continue in the

         22  toy industry in their own backyard.

         23                 MR. GELMAN: Okay.  Mine is three

         24  minutes.  I'll try to cut it down.  We were told

         25  three minutes.  Hi.  My name is Bob Gelman.  I'm at
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          2  a small toy company.  Been a permanent tenant in the

          3  toy building for 25 years or more.

          4                 Recently, as you all know, the

          5  building was sold to new owners, whose intentions

          6  are to convert it to multi- million dollar

          7  condominiums.  Many tenants have long- term leases,

          8  and it's the obligation of the new owner to honor

          9  those leases.  Or compensate the tenants to allow

         10  them to move and to reconstruct new showrooms

         11  elsewhere.  Very, very expensive.

         12                 Instead, we have been harassed.

         13  We've been put in unsafe conditions, opening up

         14  walls, leaving showroom doors and bathrooms

         15  unlocked.  And other building services have been

         16  curtailed.

         17                 We think the landlord originally

         18  thought the toy industry was going to move out of

         19  the City.  And that the toy building would be

         20  emptied at little expense.  However, the toy

         21  industry voted to keep the 50- year tradition of

         22  various toy trade shows in New York, which will

         23  result in keeping hundreds of millions of dollars

         24  spent here annually of people attending these shows.

         25
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          2                 Instead of making fair offers to buy

          3  out the existing leases, we've been threatened to

          4  have our electricity turned off, which would destroy

          5  or ability to run our business.  So while we're

          6  being forced out of the building, we were told we

          7  had to put in our own electricity from Con Ed.

          8  That's a huge expense. Especially for a small

          9  company.  About $50,000 or more, up to $100,000

         10  based on the electricians' estimates.  Now not only

         11  is this unaffordable, but very disruptive.  And

         12  there's not even space in the basement, we've been

         13  told, to even do this.

         14                 Anyway, the landlord has advised the

         15  Community Board Five, yourselves, the 23rd Street

         16  Association, Senator Schumer's office, and various

         17  other public officials that he's been no objection

         18  by the tenants to move out.  And he's treating us

         19  fairly. Unfortunately, ladies and gentlemen, this is

         20  really not been the case.

         21                 His unnecessary strategy has caused

         22  us much unnecessary time, expense, and great

         23  distress, when we should be focusing 100 percent on

         24  our business.  The claim with the landlord has not

         25  relocated anybody in this building is true.  The
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          2  reason is, the lease says a space has to be

          3  prepared.  But none ever was.  So people that wanted

          4  to relocate in the building to please them, they

          5  could not relocate.

          6                 I'm in the last page here.

          7                 Furthermore, the landlord does not

          8  keep his verbal assurances.  Recently,  --  I'm

          9  almost finished.  One more, a couple of sentences.

         10  Recently our attorney was told by the landlord that

         11  he would continue to negotiate in good faith if the

         12  toy tenants would not speak at the City Planning

         13  Commission meeting on February the 8th.  Based on

         14  that promise, many of us, who would have attended

         15  the meeting did not.  This was interpreted by the

         16  Commission members as disinterest on our part.  But

         17  in reality, it was a good- faith gesture to our

         18  landlord.  Which he betrayed. Unfortunately, shortly

         19  thereafter, offers to the tenants were taken off the

         20  table and discussion meetings were cancelled.  The

         21  landlord refuses to recognize that we will incur

         22  huge expenses.  He only seems to want to wear us

         23  down, so that we leave the building with little or

         24  no compensation.  Last sentence.  Today I ask you to

         25  please put yourselves in our shoes.  Hopefully
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          2  somehow, someway, the conversion of this 100- year

          3  old landmark building could be delayed until the

          4  landlord and the tenants can sit down and arrive at

          5  mutually agreed exit plans, as opposed to forcing us

          6  out of our home with little or nothing.  Thank you

          7  very much for listening.

          8                 MR. PRESSMAN: My name is Jim

          9  Pressman.  Pressman Toy Corporation.  I'm second

         10  generation.  I brought a catalog here from 1955,

         11  that shows me on the cover, and we were in 1107

         12  Broadway. And I grew up in this building myself.

         13                 Over 50 years, we've been having toy

         14  fairs in 200 Fifth, or 1107 Broadway, and the chaos

         15  that is now undergoing the industry because of this

         16  purchase, is chaotic.  Every other day, I'm fielding

         17  questions from our salesforce, asking where we're

         18  going to be in October, when the next toy fair

         19  comes.  And we have no idea.  And it's just causing

         20  a horrible condition for us in the industry.

         21                 The toy fair has committed to stay in

         22  New York, but we know, every year, it's a new ball

         23  game, and we don't know when the other shoe is going

         24  to fall, and move toy fair out, because of this

         25  situation.
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          2                 So, I just repeat the comments from

          3  the people who spoke before me, that we've been in

          4  this building for decades, and we had hoped always

          5  to stay there.  And I hope that the Board can hear

          6  from the fellow people here and just listen to what

          7  this chaos is doing.

          8                 I know there's a lot of other people

          9  here from the industry that are here that may not be

         10  speaking.  And maybe they could all rise quickly, so

         11  you could see just a portion of the people that are

         12  here.  Thank you.

         13                 MR. STERN: Good morning.  My name is

         14  Andrew Stern. And I'm President of 200 Fifth Avenue

         15  Tenants, Inc., the tenant association speaking for

         16  the benefit of over 200 toy industry tenants that

         17  make up the tenancy of 200 Fifth Avenue and 1107

         18  Broadway.  What is commonly referred to as the

         19  International Toy Center.  I am also Co- President

         20  of ULTRA, the United League of Toy Representatives

         21  Association, many of whose membership represents the

         22  largest and longest- standing tenants of the

         23  building.

         24                 Though we only recently met with

         25  staff from the Council's office, and only today meet
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          2  face- to- face with you, this is not an issue that

          3  is new, and has not just been brought to your

          4  attention.  Almost a year ago to the day, the

          5  industry stood on the 13th floor of 200 Fifth

          6  Avenue, and proclaimed its commitment to remaining

          7  in New York, and finding a new home.  This, coming

          8  off the recent announcement of the sale of the toy

          9  industry building to the Chetrit Group, and the

         10  announced plans to convert the buildings to

         11  residential use.

         12                 Not only did the Tenant Association

         13  commit itself that day, but so did others in various

         14  parts of our City and State government.  This

         15  included members of the City Council, the Mayor's

         16  Office, and even the U.S. Senator's Office.  That

         17  commitment was in helping the industry find a new

         18  home.  As we have learned over the last 12 months,

         19  there is little the City has been able to do to help

         20  us procure those new space.  Though I must add that

         21  the EDC and the Deputy Mayor's Office has been

         22  there, and has given it a good college try.  They

         23  cannot force the City's landlords to rent to us.

         24                 To move an industry that occupies

         25  approximately 400,000 square feet does not happen
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          2  overnight.  Rapidly rising real estate market and a

          3  lack of commercial landlords willing to, or able to

          4  understand and deal with 200 plus tenants, have made

          5  this virtually impossible in the time frames we are

          6  confronted with.

          7                 The responsibility for assisting the

          8  industry to move out, should come from those who

          9  will benefit most by it.  The applicant.  The owners

         10  of the toy building.  Yet none of the City's

         11  agencies, from the Mayor's Office, to the Borough

         12  President's Office, to the City Council's Office,

         13  have held the Chetrit Group responsible or

         14  accountable to the industry.

         15                 The Chetrit Group has been able to

         16  use the ULURP process, which as allowed the

         17  applicant to move forward with his approvals with

         18  little or no resistance, and with no obligations to

         19  the industry.  The City has put the interest of the

         20  developers above those of the industry that has

         21  called this home for over 50 plus years.  And

         22  industry that has brought millions of dollars of

         23  revenue to the City, through its trade shows,

         24  through money spent by buyers, manufacturers, and

         25  other industry participants in restaurants, hotels,
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          2  and other businesses.

          3                 We're not standing here to ask you to

          4  outright reject the application.  The industry needs

          5  assistance in relocating.  We need time to locate a

          6  new home that can accommodate our 200 plus members.

          7  We need assistance in convincing New York's

          8  landlords to open their buildings to us.  We need

          9  time and money to rebuild our showrooms and offices

         10  in new locations.   This responsibility for this

         11  must come from the applicant and it is the

         12  responsibility of this process to ensure that this

         13  is done.

         14                 It now rests in your hands.  You must

         15  hold the developer accountable before approving this

         16  application.  Thank you.

         17                 CHAIRPERSON AVELLA: Thank you.  We're

         18  asking EDC to see if they can come over with a

         19  representative to sort of testify on the record as

         20  to the efforts that are being made in the

         21  relocation.  So I would stay in the hearing room,

         22  and hopefully EDC will be here.

         23                 I do have a letter from EDC, dated

         24  today, sort of outlining what efforts they've taken

         25  to work with the toy industry association for the
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          2  relocation.  So hopefully, we'll have somebody from

          3  EDC to testify in a few minutes.

          4                 MR. STERN: Thank you.

          5                 CHAIRPERSON AVELLA: Thank you.  Next

          6  panel is in favor.  Stewart  --  is it Desmond?  And

          7  Roger Rossman.  Oh, Roisman.

          8                 MR. DESMOND: My name is Stewart

          9  Desmond.  I represent the Madison Square Park

         10  Conservancy.  The Madison Square Park Conservancy

         11   --  okay  --  The Madison Square Park Conservancy

         12  is a not- for- profit organization that provides for

         13  maintenance, security, and beautification of

         14  historic Madison Square Park, which faces the two

         15  toy buildings, across Fifth Avenue.  Our

         16  organization, and its predecessor group, have been

         17  involved with the park for nearly 10 years,

         18  beginning with the capital restoration that led to

         19  the park's revitalization.  In partnership with the

         20  City of New York, our founders raised the funds for

         21  the complete restoration of the park, competed in

         22  2001.  We currently finance 95 percent of the park's

         23  operating budget, in partnership with Parks and

         24  Recreation.

         25                 Last year, the park was one of only
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          2  two in the City rated 100 percent for its

          3  maintenance by the organization, New Yorkers for

          4  Parks.  Madison Square Park boasts beautiful lawns

          5  and gardens, and popular cultural programs.  Last

          6  month, New York Magazine named us best playgrounds

          7  in the City.

          8                 The remarkable renaissance of Madison

          9  Square Park has fostered the prosperity of the

         10  Flatiron district, including the conversion of a

         11  number of buildings to residential, such as the

         12  former toy buildings, 200 Fifth Avenue, and 1007

         13  Broadway.

         14                 Despite the vitality of our park, the

         15  west side of Fifth Avenue, north of 23rd Street,

         16  remains a fairly desolate area.  For this reason, we

         17  welcome the conversion of these buildings to

         18  residential property.  We are excited that a

         19  building that until recently was largely vacant, and

         20  not a force in the community, will be full of people

         21  and vitality.  This will result in more street

         22  activity, and an overall safer atmosphere on the

         23  western side of the park, and new park supporters.

         24                 The Madison Square Park Conservancy

         25  supports the conversion of 200 Fifth and 1007
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          2  Broadway to residential.

          3                 MR. ROISMAN: My name is Roger

          4  Roisman, of the firm Tannenbaum Halpern.  I'm here

          5  on behalf of Toy Industry Association, which is a

          6  trade group for the toy industry.  I've been asked

          7  to appear in connection with the application of 200

          8  Fifth LLC, for an amendment to the zoning map of the

          9  City of New York.  The request is to enable 200

         10  Fifth to convert the buildings known as 200 Fifth

         11  Avenue, and 1107 Broadway to residential use.

         12                 For generations, as you've heard

         13  earlier, these buildings have been the home of the

         14  toy industry in New York City. The area surrounding

         15  these buildings is known as the toy center, the toy

         16  district.  The Toy Industry Association, currently

         17  known as --  or commonly known as the TIA, was

         18  founded in 1916, and it is the trade association for

         19  the United States producers and importers of toys,

         20  games, and entertainment products for the youth

         21  market. It has been based in New York City since its

         22  founding.  It has more than 400 members, who account

         23  for 85 percent or more of industry sales.  It owns

         24  and manages American International Fall Toy Show,

         25  and the February American International Toy Fair.
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          2  Both traditionally held in New York City.  And it

          3  also conducts shows elsewhere in the country and in

          4  New York.

          5                 In anticipation of the conveyance of

          6  the International Toy Center, and the rumored

          7  conversion of those buildings to residential use,

          8  the TIA, in concert with member and non- member

          9  tenant groups, conducted a vast and extensive search

         10  throughout Manhattan for a replacement toy building.

         11  Due to market conditions, that search has not

         12  produced an acceptable building or buildings.  And

         13  the search continues.  The search is continuing

         14  although the shrinking inventory of office space has

         15  become an even greater problem.

         16                 Okay.  TIA signed an agreement with

         17  the Chetrit Group in September, 2005 to permit the

         18  conduct of the October and February shows within the

         19  toy center.  Part of that agreement was that we

         20  would support the zoning application if they, in

         21  fact, lived up to their obligations under the

         22  agreement, and permitted the shows to occur.  They

         23  in fact did that, and we, as a result, have no

         24  objection to the rezoning effort.

         25                 However, the toy industry is in great
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          2  jeopardy.  We have asked the Chetrit organization to

          3  permit the continuing use of one third of the

          4  smaller of these two buildings, 1107 Broadway for

          5  commercial purposes.  It's approximately 100,000

          6  square feet.  He has more than 110- to 120,000 of

          7  continuing tenancies of the toy industries within

          8  that building.  We don't believe that it would

          9  result in an unfair burden.

         10                 CHAIRPERSON AVELLA: Sir, to be fair

         11  to the other speakers, we're going to have you to

         12  really sum it up.

         13                 MR. ROISMAN: In summation, we would

         14  like the Chetrit organization to permit the

         15  continuing use of a portion of these buildings for

         16  toy industry purposes, so that the toy center can

         17  continue to be in that area.  Thank you.

         18                 CHAIRPERSON AVELLA: Thank you.  The

         19  last panel is Bruce Salkin  --  and this is a panel

         20  in opposition  --  David  -- I can't make this out

         21   --  Jaraslawicz, okay. Neil Talbot, and Jonathan

         22  Becker.  While they're being seated, I do want to

         23  recognize that I have a letter that's been submitted

         24  into the record for the 23rd Street Association,

         25  Sharon Ullman, President, in support of the
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          2  application.  And we will so enter that into the

          3  record.

          4                 Let the attorney speak first.  All

          5  right.

          6                 MR. SALKIN: Good morning Council

          7  Members.  My name is Bruce Salkin.  I'm an owner and

          8  President of Unitrade Marketing, a 16- year tenant

          9  of the toy center, with over four years remaining on

         10  my current lease.  I've heard that there is a sense

         11  that the tenants are disinterested in this process,

         12  since you haven't heard directly from us before.  I,

         13  and several tenants did speak before Community Board

         14  Five on the night they initially denied this

         15  application.  We were prepared to speak again on

         16  February 8th, before the full  City Planning

         17  Commission.  But were prevailed upon through our

         18  attorneys, by the Chetrits,  with the promise of a

         19  continued and escalating negotiation to settle our

         20  disputes with them.  So long as we did not speak

         21  publicly at that meeting.  As a sign of good faith,

         22  we didn't.  They then immediately shut off any

         23  negotiations and in fact, canceled at least three

         24  scheduled meetings with our attorneys and individual

         25  tenants that I know of personally.

                                                            46

          1  ZONING AND FRANCHISES

          2                 In their desire to empty the

          3  buildings as quickly as they could, with as little

          4  expense as possible, they have crafted an agreement

          5  with the TIA, and organization which is not itself a

          6  tenant, and has no right to speak for any tenant in

          7  this matter, whether they are a TIA member or not.

          8  Mr. Roisman does not represent my company or its

          9  interests.  He confirms that he has no objection to

         10  the Chetrit's plan and says they have complied with

         11  their obligation to the TIA, and he says it as a

         12  direct result of clause 3- E of the agreement his

         13  organization made with Chetrit, that requires him to

         14  do so.  In fact, that agreement, which was announced

         15  with great fanfare last October, on the eve of one

         16  of the TIA- sponsored industry shows, and this is

         17  one of the main sources of revenue for the TIA, was

         18  guaranteed mutual cooperation.  This was followed

         19  literally by one day by the Chetrit's serving notice

         20  on my company and other tenants of their intention

         21  to discontinue providing electricity to our

         22  showrooms in 30 days.  We had to go to the court to

         23  restrain them from doing so, and that matter is

         24  still with Judge Kapnick.

         25                 The point of all of that is simply to
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          2  move us tenants out of the building.  Thank you for

          3  your time.

          4                 MR. TALBOT: Good morning Council

          5  Members.  My name is Neil Talbot.  I am a --  my

          6  family and I have been long- term tenants of the toy

          7  building.  And I think between a few of us here in

          8  the room, we represent about 250 to 300 years of

          9  combined tenancy.

         10                 We have been given a difficult time

         11  in the toy industry with economics alone.  On top of

         12  that, to have it compounded with unspecified threats

         13  of cutting our services, and other distractions from

         14  our business, which would be an impairment to our

         15  just ongoing operations, there are a lot of other

         16  ways that it could have been handled, that the

         17  Chetrit organization had the opportunities, and they

         18  decided that they wanted to really try to push

         19  everybody out as quickly as they could with the

         20  least expense possible on their end.

         21                 I've got another five years left on

         22  my tenancy, and we're not fighting to stay, we're

         23  fighting to find a place to go in the right

         24  timeframe, and then we'd be glad to leave.  And

         25  that's really what this is all about.  We just don't
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          2  need to have other disruptions to our operations on

          3  top of everything else.  With the difficult economic

          4  times of real estate, we want to do these things

          5  properly.

          6                 So we're in agreement with leaving.

          7  It's just the timeframe that we're talking about.

          8  And we need a little more time.  And frankly, at

          9  this point, I would say October, November of this

         10  year would give us adequate time to try to relocate

         11  our operations, and give us an opportunity to

         12  continue our businesses as well.

         13                 Everything else, I think, has been

         14  pretty much said. The only reason that we don't have

         15  these electricity issues right now, and that

         16  everything they have said, they have cooperated with

         17  is that there's an injunction, a court injunction to

         18  keep them from shutting off our electricity.  It

         19  wasn't a voluntary effort.  So it has taken legal

         20  positions to get us to continue our business without

         21  interruption.

         22                 So the cooperation aspect has been

         23  minimal.  But thank you for your time, and thank you

         24  for listening.

         25                 MR. BECKER: Good morning Council
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          2  Members.  Thank you for providing me with the   --

          3  me and the other toy building tenants  --  the

          4  opportunity to speak here today.  My name is

          5  Jonathan Becker.  I'm a Principal of Anjar Company,

          6  a design and licensing company based here in New

          7  York.

          8                 My father founded our company over 30

          9  years ago. We've had our offices at the 200 Fifth

         10  Avenue building since that time.  In fact, in his

         11  position with other toy companies, my father, now 85

         12  years old, has been a tenant at the 200 Fifth Avenue

         13  building for over 45 or 50 years.  I'm a third

         14  generation in the toy business and in this building.

         15

         16                 You know, I noticed  --  I don't want

         17  to repeat a lot of what's been said today, and we

         18  have our attorney, who is representing a group of

         19  tenants who will be speaking after I am, but I've

         20  noticed with great glee the keyed interest that some

         21  of our Council Members had in perusing through Mr.

         22  Pressman's catalog. And I want to point out that

         23  that kind of interest and that kind of joy in not

         24  only looking, but the playing with toys, is indeed

         25  in serious jeopardy by the affect of the development
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          2  of the toy building into a condominium.  In fact, as

          3  you have heard from others today, the entire toy

          4  industry's presence in New York is in jeopardy, and

          5  the tens of millions of dollars that the toy fairs

          6  bring to New York may soon leave.

          7                 There are countless other places that

          8  developers can utilize in our area.  In fact, the

          9  area around Madison Green alone has several

         10  residential developments in various stages of

         11  completion, and the surrounding area has numerous

         12  other properties that have been developed.  But

         13  there's only one toy building.               Already

         14  the landlord has succeeded in his bad faith actions

         15  in driving out tenants, endangering the future of

         16  the toy industry in New York.  You're very familiar

         17  with the fact that there are two fairs here, and

         18  allowing the conversion of this building will

         19  effectively drive out the other tenants, and the toy

         20  industry from New York.  Thank you very much.

         21                 MR. JARASLAWICZ: Chairman, members of

         22  the Council, my name is David Jaraslawicz.  I

         23  represent approximately 20 or more small toy

         24  manufacturers and businessmen who are in the

         25  building.
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          2                 The minute the landlord gets your

          3  approval for a zone change, it's all holds are off.

          4  He has no reason even to make believe he's going to

          5  be courteous.  And I'm going to ask you to defer

          6  voting and give a discretionary change on your part

          7  until his behavior changes.  At the very least,

          8  until we get a decision from Justice Kapnick.

          9                 What I heard before was pure fiction.

         10    Justice Kapnick heard testimony on Friday, and I

         11  was present when Mr. Levine testified there were no

         12  blueprints for this building, which he found

         13  astonishing.  The landlord threatened to turn off

         14  the electricity and refused to stipulate not to do

         15  it until we got a court injunction making it illegal

         16  for him to do it.  Then Mr. Bernfeld went to court

         17  and asked for a million dollar bond from these

         18  tenants in order not to turn off the electricity,

         19  saying we're interfering with the landlord's

         20  progress.  This is harassment at its height.  If

         21  this happened in a domestic residential building,

         22  the landlords would probably be in jail by now.

         23                 This is outright harassment.  The

         24  only thing that stops him from pulling off whatever

         25  guns he has, is the fact that he still needs your
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          2  approval.  And there's no reason to stampede that

          3  approval for this Committee today.  Why don't you

          4  wait a week or two?  I'll get you a copy of the

          5  sworn testimony.  We'll see what Justice Kapnick

          6  rules if there's been harassment or not. We'll find

          7  out exactly what's going on.  There's no reason to

          8  rush to judgement.  Eventually, the developer is

          9  going to win.  He's got his PR people here.  He's

         10  got land use people here.  And eventually, he's

         11  going to drive the toy business out of New York.   It's

         12  astonishing to me that this Council spends a lot of

         13  time and interest on a developer building a two-

         14  family house in Bays Water, and they're entitled to

         15  their rights, and sits by idly when the developer

         16  takes the gift industry and has driven it out of New

         17  York, but converting into condos.  And now the toy

         18  industry is being driven out of New York.

         19                 Eventually, you'll have million-

         20  dollar condos with nothing to support it.  So I'm

         21  going to ask you again.  I know you're going to

         22  approve it eventually, I see it.  The Speaker's

         23  representative made it very clear that she's in

         24  favor of it.  But there's no reason to do it today.

         25  Put it off until we get a ruling from the court.
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          2  Thank you.

          3                 CHAIRPERSON AVELLA: Thank you.  I

          4  know there's a couple of questions pending, so if

          5  you'll sit there for one minute.             The

          6  only comment I have is that any court action

          7  independent of this Council.  Council Member Katz.

          8                 COUNCIL MEMBER KATZ: I'm just  --

          9  I'm trying to understand specifically  --  can I

         10  have that list?   My understanding, and just, I need

         11  you to clarify this.  The ITCTA right, the

         12  International Toy Center Tenants Association, you

         13  represent, right?  No.

         14                 MR. TALBOT: There are none of those

         15  represented here.

         16                 COUNCIL MEMBER KATZ: You're tenants,

         17  though right?

         18                 MR. SALKIN: Yes, we're all tenants.

         19                 COUNCIL MEMBER KATZ: Okay.  My

         20  understanding is that out of about 400 tenants in

         21  the building, about 350 of the industry are already

         22  gone from the building.  Is that wrong?

         23                 MR. SALKIN: They're gone  --  I don't

         24  have the numbers, but those are not correct.

         25                 COUNCIL MEMBER KATZ: You're not
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          2  testifying.  You need to stop.  And you need to

          3  answer the question.

          4                 MR. SALKIN: I don't have the exact

          5  numbers, but I can tell you that there are dozens

          6  and dozens of tenants remaining. And those that have

          7  left, many of them that have left, have been driven

          8  out, as I testified by the harassment and bad faith

          9  of the landlord.  So I can't give you an exact

         10  number, but I can say dozens  --

         11                 COUNCIL MEMBER KATZ: I don't want an

         12  exact number, I'm just trying to get the lay of the

         13  land.  --

         14                 MR. SALKIN: Many more  --  I should

         15  answer it this way, in that dozens more or hundreds

         16  more would be there but for the actions of the

         17  landlord, and specifically the harassment that that

         18  taken place.

         19                 COUNCIL MEMBER KATZ: Okay.  So the

         20  second gentleman, and I apologize for not knowing

         21  your name.  You just represent your store.  Your

         22  company, correct?  Or do you represent  --

         23                 MR. TALBOT: I represent --

         24                 COUNCIL MEMBER KATZ: Okay.  So again,

         25  there's about 40 to 50  --  our numbers show about
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          2  57 tenants that are still there, out of the original

          3  400.  Okay.  I'm just trying to get the lay of the

          4  land, because I'm just wondering how we're going to

          5  effect your roles  --  I'm just wondering how we're

          6  going to effect the roles of the folks that are

          7  already out by our vote today. Because that's what

          8  it sounds like you're saying.  So I was wondering if

          9  there was something else that you wanted to put on

         10  the record.

         11                 MR. TALBOT: I would like to say, that

         12  I believe, respectfully, of course I can't speak for

         13  those that are already out, but due to the

         14  conditions that many left, that if the Council

         15  decided, if there was a vote against passing this

         16  resolution, this application, and the landlord saw

         17  the need to occupy the premises for commercial

         18  purposes, that again, a vibrant building would come

         19  back, and that tenants would return.

         20                 So I mean, there's an economic

         21  necessity of course, that would be required for the

         22  landlord, but that could only happen if they're

         23  application is denied.

         24                 COUNCIL MEMBER KATZ: Okay.  I got my

         25  question answered.  I got it.  Thanks.
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          2                 CHAIRPERSON AVELLA: Council Member

          3  Sears.

          4                 COUNCIL MEMBER SEARS: Thank you Mr.

          5  Chair.

          6                 As a mother who has been raised by

          7  her three children, with the toy industry, I well

          8  understand the issue at hand.  It seems to me that

          9  this is more of a dispute between the remaining

         10  tenants and the new owner of the building.  And I

         11  disagree with you, because when you are in

         12  litigation, we don't come in and mediate between

         13  litigation, and you know that.  Nor can we really

         14   --  there's a process here.  And this process has

         15  gone on.  We don't pass or approve because a

         16  landlord, if he's within the realm of the process,

         17  and has done it all quite legally, that he is

         18  perhaps not behaving in the interest of the

         19  remaining tenants,  --

         20                 MR. JARASLAWICZ: But it's your

         21  discretion to say yes or no.  If not, this is a

         22  charade.  If it's discretionary, you don't reward

         23  him for harassing tenants.

         24                 COUNCIL MEMBER SEARS: I can

         25  understand your displeasure.  I really do, okay?  We
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          2  do this  --  my office gets loaded with tenants,

          3  disputes between tenants and landlord. Whether it's

          4  commercial or it's residential, it's disputes.  And

          5  we have attorneys, I have attorneys in my office

          6  that do this.  What I am saying to you is that we

          7  cannot, or at least not for me, although I have

          8  quite empathy for the situation.  You need to

          9  relocate.  And to take as much time as you do, or

         10  wait until the courts resolve this issue, is not

         11  what we really should do.

         12                 MR. JARASLAWICZ: Most respectfully, I

         13  was either unclear, or you're shifting the issue.

         14  It's not that we'll have to relocate when the lease

         15  is up.  The question is  --

         16                 CHAIRPERSON AVELLA: Council Member,

         17  are you asking a question for him to respond to?

         18                 COUNCIL MEMBER SEARS: My question is,

         19  I heard that you need at least until October for the

         20  remaining tenants to move out.  Is that an agreement

         21  by all the remaining tenants?

         22                 MR. JARASLAWICZ: Absolutely not

         23  ma'am.

         24                 COUNCIL MEMBER SEARS: Well then you

         25  see the question --   then what you're proposing is
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          2  really not a very definitive thing.  Because it's

          3  not an agreement by all.  So this issue could go on

          4  ad infinitum.  And I think it's unreasonable to ask

          5  us to put in that kind of time to resolve this

          6  issue.

          7                 MR. BECKER: With all due respect,

          8  Councilwoman, I have a point to make.  And that is

          9  whether there's five, or fifty tenants left in the

         10  building, those tenants have a right to complete

         11  their tenancy in that building.  And to be protected

         12  in that building.  And what is occurring is

         13  harassment by the landlord, and in fact, there has

         14  been some construction, or pre construction work in

         15  the building already.  In violation of the law.  And

         16  as a result  --  and one point I couldn't make

         17  because my time had elapsed, that is that the health

         18  and safety of those tenants, whether it's five or

         19  fifty, or 500, your constituents in that building,

         20  our health is in jeopardy.  If there is construction

         21  allowed during their tenancy.

         22                 It is going to be physically

         23  impossible for you to preserve our health while

         24  those tenants enjoy the remainder of their tenancy.

         25  And I've already experienced a situation where I
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          2  walked into the hallway of my building, as someone

          3  testified here earlier, the buildings have   --  the

          4  walls have been opened up throughout the building,

          5  exposing whatever toxic chemicals or asbestos may be

          6  in the walls.  I witnessed on of the senior

          7  maintenance people, wearing a mask while he was

          8  exploring the inner portions of the wall.  I didn't

          9  have the luxury of being advised that I needed a

         10  mask when I walked through the halls.  And I began

         11  to cough.  As did someone else who was unprotected.

         12  And it is a necessary evil, obviously, to expose,

         13  you feel, the remaining tenants to that health risk,

         14  while this  --  and allow this process to go on.

         15                 So I respectfully say, it is as my

         16  attorney testified a moment ago, within the purview

         17  of your authority to say no.  We'll protect you from

         18  this happening.  And I pointed out, there's no

         19  shortage of development going on in Madison Green.

         20  There's no shortage of opportunities.  But there is

         21  one toy industry.

         22                 COUNCIL MEMBER SEARS: Thank you.

         23                 CHAIRPERSON AVELLA: I'm sorry Council

         24  Member Sears. You've just made a number of

         25  allegations.  Did you make any complaints to 311?
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          2  Did you call the Department of Buildings?  Did you

          3  call DEP?  Because you've now  --

          4                 MR. BECKER: Yes sir.  Yes sir.

          5                 CHAIRPERSON AVELLA: And what's been

          6  the  --

          7                 MR. BECKER: Yes sir.  I reported to

          8  my attorney, who did report it to the DEP.

          9                 CHAIRPERSON AVELLA: Okay.  Under

         10  proper procedures were taken  --

         11                 MR. BECKER: And again, I said I

         12  believe, and you can look in my rebate, I am not an

         13  expert.  But I can tell you that I was told by the

         14  previous superintendent of the building, the

         15  previous vice president of the building, that there

         16  was asbestos in portions of the basement, and

         17  therefore, I believe, I said, that there  --

         18                 CHAIRPERSON AVELLA: Sir, you answered

         19  my question. I asked you if in fact, you've reported

         20  this.  You have.  So the proper agencies are

         21  investigating it.

         22                 MR. BECKER: But I'm trying to make

         23  you acutely aware that this  --

         24                 CHAIRPERSON AVELLA: This is not a

         25  discussion.  I'm sorry.
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          2                 MR. BECKER: Okay.

          3                 CHAIRPERSON AVELLA: Any other

          4  questions from Committee Members?  I would like to

          5  ask the applicant to come back, and briefly, sort of

          6  respond to some of the allegations.

          7                 Thank you gentlemen.

          8                 Now, unfortunately, it looks like EDC

          9  will not be here to testify.  And that's sort of

         10  aggravates me to no end.  EDC has asked that in an

         11  April 10th letter be submitted into the record,

         12  which outlines all the efforts they're making with

         13  the applicant to help tenants relocate.  And this

         14  takes nothing away from the applicant, but it

         15  continually annoys me that EDC refuses to appear and

         16  testify, and then be able to respond to questions

         17  from Committee Members.  And I think EDC, and I want

         18  to put it on the record, this has got to stop.  If

         19  this agency wants to submit something, let them show

         20  up and testify themselves.  I'm sorry. Nothing to do

         21  with you, but it's just annoying.

         22                 MR. SILLERMAN: Let me take a crack at

         23  the big picture, and then we'll go into the

         24  particulars.  Just to step back, this is a   --

         25  Michael Sillerman.  This is million- square foot
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          2  building.  It was acquired in March of '05, at which

          3  point, it was 40 percent vacant.  Even in the height

          4  of the industry, this building was only used for two

          5  weeks a year.  At the current point, we estimate

          6  that no more than 100- or 120,000 square feet in the

          7  building are still occupied.  And we estimate that

          8  it's something like 50 to 60 tenants.

          9                 The challenging thing about this

         10  industry is its diffuseness.  It's not really credit

         11  tenants.  They're not here all the time.  It's been

         12  hard to get a handle by anybody, the best brokers in

         13  the City, by EDC, by us, by their representatives,

         14  as to who is there, what they want to do, how long

         15  they are there.  And so on.  But we believe that we

         16  had agreements with the City to allow the two toy

         17  fairs to go on.  They did go on.  That we did not

         18  disrupt tenants during that time.  Yes, they are

         19  unhappy that we sent them the electricity notice,

         20  but nobody had their electricity shut off.  Nobody

         21  had their premises actually relocated.  And this has

         22  been a much more orderly process than it would have

         23  been without the land use process taking place.

         24                 In the agreement in October with the

         25  industry, their expectation was that they would have
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          2  identified a building by last November, and that has

          3  not happened.  They had 100 Church Street

          4  identified, and then they decided not to go down

          5  there.  We had offered them 450 West 33rd Street.

          6  The space that they're asking us to make available

          7  to them in 1107, that's a building that's largely

          8  residential right now, and it can be converted, as

          9  of  -- I mean, one way or another, this construction

         10  can take place.  And there's really a very

         11  challenging structural economic issue for the City

         12  and for the industry.

         13                 We are owners, primarily of office

         14  buildings.  We own the Sears Tower in Chicago, and

         15  millions of square feet here. We are not converters.

         16    We are not in the business of converting

         17  commercial tenants.  Our business is to have the

         18  healthy office market in the City.  We reiterate our

         19  commitment, if they need 100,000 square feet, or

         20  150,000 square feet, through October, or for the

         21  next year, to subsidize that by providing a master

         22  lease in space that they identify to help for an

         23  orderly transition.

         24                 Do you want to add anything?

         25                 MR. BERNFELD: Lawrence Bernfeld,
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          2  Grabbard Miller.

          3                 I kept a running list.  I'd like to

          4  try to respond to the points that were made.

          5                 First, those tenants who have left

          6  the building have done so of their own volition.

          7  Many of them pursuant to written agreements with the

          8  landlord.

          9                 Secondly, there's been some

         10  suggestion about how expensive it would be to

         11  convert to direct electric.  Mr. Salkin, of

         12  Unitrade, who you heard testify, put into the record

         13  a procedure before Justice Kapnick, a letter dated

         14  November 7, 2005, from E.J. Electric, saying that it

         15  would cost $21,496 for the tenants portion of

         16  electrical work.  Now, what has Mr. Salkin done

         17  since November 7, 2005?   As far as we are aware,

         18  nothing.  Because we've yet to receive any

         19  indication that he's ready to go forth and do that

         20  work.  Nonetheless, neither his electricity nor that

         21  of anybody else has been discontinued.  To the

         22  extent that the suggestion was made that one tenant,

         23  it might cost $100,000 for that tenant, what was

         24  neglected to be said, it's a large tenant, who has

         25  $1.7 million rent left on the lease, and who is a
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          2  New York Stock Exchange company.

          3                 The next point is that the suggestion

          4  is that we don't have the need to do this.  We're

          5  going to be converting commercial space to

          6  residential.  Conduits currently run through what

          7  could be a water closet, a kitchen, a living room.

          8  Workmen have to clear cut that space, and would have

          9  to be going through live conduits in order to do

         10  that.  The tenants have been shown where they can

         11  run their direct conduits through a stairway, and on

         12  a wall adjacent to the stairway.  This can be

         13  dedicated for that purpose.

         14                 As far as the suggestion that

         15  everything has been done pursuant to injunction,

         16  that's just a false statement.  When this case

         17  started, there were only four tenants.  They did get

         18  a temporary restraining order.  All the other

         19  tenants have had no restraining orders in the

         20  beginning, and yet, at no time, did we terminate the

         21  electricity for any of them.  I'd like you to look

         22  at the deeds, not at the words.

         23                 As far as the size of the bond is

         24  concerned, the whole point of a preliminary

         25  injunction bond is to protect one party in case an
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          2  injunction was improvidently granted.  For 90 days,

          3  of a temporary restraining orders, there was no

          4  bond. Justice Kapnick then put about a quarter of a

          5  million dollars worth of bond into place, in case

          6  the temporary restraining order is improvidently

          7  granted, to protect the landlord.  That's the legal

          8  process.

          9                 The tenants have leases.  If they run

         10  their wiring, they can remain through direct

         11  metering.  Mr. Levine has told Justice Kapnick, and

         12  I'll say it again here, that if, in the future,

         13  there's a need to relocate them, they won't have to

         14  pay for the electricity twice.  If they do get

         15  relocated, which we don't know whether they will or

         16  they won't, the landlord has agreed, the second

         17  time, it will be his expense.

         18                 So I don't know how much more this

         19  landlord could do to lean over backwards to try to

         20  make this work.  What this is about ultimately, and

         21  one of the tenants or his attorneys have said it,

         22  it's really about money.  They want to be

         23  compensated for leaving.  And yet, they don't have

         24  to leave.  They will be leaving because the toy

         25  shows aren't going to be here.  They will be leaving
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          2  because they want to be with the rest of the toy

          3  industry. However, they seem to feel that they

          4  should be paid on their way out the door.  What this

          5  is about is money.  Not about staying in this

          6  building.  Thank you.

          7                 CHAIRPERSON AVELLA: Does anybody want

          8  to comment on the last speaker's comments about

          9  asbestos, and legal work?  I mean,   --  State your

         10  name again.

         11                 MR. LEVINE: Excuse me.  David Levine,

         12  with the 200 Fifth Avenue.  Again, we   --  and no,

         13  there's no illegal work going on.  We have a

         14  construction manager in the building, Newmark

         15  Construction, who has been in this business for over

         16  30 years.  We have experienced project managers on

         17  the site.  Experienced superintendents.  We have an

         18  environmental consultant, who has got all proper

         19  licenses.  Any work that's being done, any pro- work

         20  that's being done is done with minimal disruption to

         21  the tenants. There is some open columns in order for

         22  us to investigate.  There is no open asbestos.  We

         23  welcome any investigation by the   --.

         24                 Yes, we have an ACP, I believe it is

         25  seven.  Any proper filings, we have done.  We
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          2  welcome any investigation by outside agencies.  We

          3  are fully compliant, and any investigations will

          4  show that.  Thank you.

          5                 CHAIRPERSON AVELLA: Any questions

          6  from Committee Members?  Council Member McMahon.

          7                 COUNCIL MEMBER MCMAHON: Thank you Mr.

          8  Chairman.

          9                 For the attorney from Grabbard

         10  Miller.  I'm sorry, I didn't get your name.

         11                 MR. BERNFELD: Lawrence Bernfeld.

         12                 COUNCIL MEMBER MCMAHON: Thank you Mr.

         13  Bernfeld. Your comment that this is just about

         14  money.  I mean, is your client motivated here by

         15  non- for- profit good natured feelings for humanity?

         16    Or is this a  --  certainly your client is looking

         17  to make a profit here.  And big money.

         18                 MR. BERNFELD: Of course sir, the

         19  client is here to make a profit.

         20                 COUNCIL MEMBER MCMAHON: Okay.  So --

         21  there's a very interesting story in the paper today

         22  by Joyce Pernick, who is leaving the New York Times.

         23  She said that if you ever want to understand an

         24  issue in New York City, always follow the money.

         25  Always follow the money.  So that would certainly
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          2  work for both. Because it's certainly  --  your

          3  client as well, it's a business and they were

          4  looking to make money.

          5                 MR. BERNFELD: Absolutely.

          6                 COUNCIL MEMBER MCMAHON: And I

          7  appreciate your honesty on that.  Now you said that

          8  the tenants can stay if they want to?  I didn't

          9  quite understand that.

         10                 MR. BERNFELD: The tenants have

         11  leases.  No one is suggesting that the landlord is

         12  not going to honor the leases. What they have to do

         13  is direct meter.  That means, they have to run

         14  conduit in the place indicated for it, so that when

         15  we clear cut and gut/rehab the remainder of the

         16  building, the existing conduit, which would be cut

         17  away, will not pose electricity danger or run

         18  through somebody's living room.  I pointed out that

         19  Mr. Salkin, since November, has had a letter from an

         20  electrician saying he could get that job done for

         21  $21,000.  To date, we have yet to receive a formal

         22  tenant's authorization application from Mr. Salkin,

         23  because there's been no indication that Unitrade, or

         24  any of the others who are actively litigating this,

         25  want to run the direct wires.  What they want, in
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          2  our view, is money.

          3                 However, if they want to stay, they

          4  have a lease. No one has suggested that they can't

          5  stay.

          6                 COUNCIL MEMBER MCMAHON: What's the

          7  expiration of the lease?  How long is the lease  --

          8                 MR. BERNFELD: It varies.  There are

          9  some people  --

         10                 COUNCIL MEMBER MCMAHON: There are

         11  some people whose leases run for a year.  There are

         12  some people that have four years. Beyond that, I'd

         13  have to ask Mr. Levine.  I'm not sure.

         14                 COUNCIL MEMBER MCMAHON: And their

         15  lease doesn't state that the landlord has to provide

         16  all the common services?

         17                 MR. BERNFELD: The landlord has a

         18  right to require the tenants to convert to direct

         19  metering.  Right now it is submetering.  The Judge,

         20  in her original decision, has found that that's a

         21  clear and an unambiguous provision.

         22                 Now, whether or not the courts

         23  ultimately stay with that position, that's what the

         24  courts are there for.  We abide by the rulings of

         25  the courts.  We're following the directions of the
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          2  courts.

          3                 COUNCIL MEMBER MCMAHON: Thank you.

          4                 CHAIRPERSON AVELLA: Council Member

          5  Jackson.

          6                 COUNCIL MEMBER JACKSON: As far as

          7  notice to the residents, to the tenants, about you

          8  know, cutting off their electricity, what were you

          9  legally obligated to do?  And how much time did you

         10  give them, if at all?

         11                 MR. BERNFELD: The lease  --  This is

         12  a matter of contract.

         13                 COUNCIL MEMBER JACKSON: Okay.

         14                 The contract provides  --  the lease

         15  is the contract --  the contract provides that we

         16  have to give a 30- day notice that they have to

         17  convert from submetering to direct metering.  Any

         18  tenant who has received such notice has received not

         19  less than 30 days notice.  In fact, however, every

         20  tenant has received, at this point, not less than

         21  90- days notice, and as much as 160- days notice.

         22  With 160- days notice, they could have converted a

         23  long time ago to direct electric.

         24                 COUNCIL MEMBER JACKSON: And the 160-

         25  days notice was prior to them instituting legal
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          2  action to  --

          3                 MR. BERNFELD: No.  It's included with

          4  injunctions and no injunctions.  However, there are

          5  approximately 50 tenants in the building.  The

          6  injunctions involve far fewer than 50 tenants. And

          7  yet, the ones who did not go to court, and who did

          8  not get injunctions, and where we could have

          9  terminated them, we have not done them.

         10                 COUNCIL MEMBER JACKSON: Okay, so the

         11  injunction was only for the tenants who were part of

         12  the litigation?

         13                 MR. BERNFELD: Originally four.

         14  Thereafter, approximately 19 or 20.

         15                 COUNCIL MEMBER JACKSON: Okay.

         16                 MR. BERNFELD: And there's 30 more.

         17  And yet no one has had their electricity turned off.

         18                 COUNCIL MEMBER JACKSON: So you were

         19  asking them to go from submetering to direct

         20  metering?

         21                 MR. BERNFELD: Yes.  Ultimately,

         22  direct metering is less expensive for them for the

         23  electricity.  But they have a cost to run the

         24  wiring.

         25                 COUNCIL MEMBER JACKSON: Okay.
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          2                 MR. BERNFELD: Submetering includes

          3  the landlord's profit.

          4                 COUNCIL MEMBER JACKSON: Thank you Mr.

          5  Chairman.

          6                 CHAIRPERSON AVELLA: Thank you

          7  gentlemen.

          8                 We're going to take a vote on this

          9  item.  As many of Committee Members know, this item

         10  is in with Speaker's district. She has indicated

         11  here support of the project.  She's also indicated

         12  that you know, support for the applicant to be

         13  working with the tenants to find  --  and the toy

         14  industry, you know a location where they could all

         15  work together.

         16                 The one thing I would remind my

         17  colleagues is the matter before us are two zoning

         18  matters.  Many of the issues that have been brought

         19  up are outside the jurisdiction of this Committee,

         20  and certainly litigation is outside the jurisdiction

         21  of this Committee.  And the courts will proceed in

         22  their own time and fashion.

         23                 Under the circumstances, I recommend

         24  approval.  And I ask the Counsel to call the roll.

         25                 COMMITTEE COUNSEL: Chair Avella.
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          2                 CHAIRPERSON AVELLA: Aye.

          3                 COMMITTEE COUNSEL: Council Member

          4  Dilan.

          5                 COUNCIL MEMBER DILAN: Aye.

          6                 COMMITTEE COUNSEL: Council Member

          7  Felder.

          8                 COUNCIL MEMBER FELDER: May I be

          9  excused to explain my vote?  Thank you very much.

         10                 I just wanted to say that for those

         11  that aren't here often, most of the time, in my

         12  mind, the Council Member that represents the

         13  community in which this application is taking place,

         14  I rely heavily on a colleague's judgement.  Because

         15  I am not intimately involved with what's going on.

         16  In addition, the Chair, who has an impeccable record

         17  of really being objective in these situations, has

         18  made it clear, and I think that's what Council

         19  Member Sears was trying to point out, that most of

         20  the argument, if not all of the arguments that were

         21  made here today have nothing to do with the actual

         22  application and what our function is.  Despite Mr.

         23  Jaraslawicz's passionate argument about what we're

         24  supposed to be doing, and if not, it's a charade,

         25  with all due respect to the attorney, you know, I
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          2  don't tell attorneys what they do, and he shouldn't

          3  be telling me what I'm supposed to be doing.

          4                 And what I'm supposed to be doing is

          5  voting on the merit or not merit of the application,

          6  not at all about what the fight that's going on

          7  between the tenants, despite the fact that I love

          8  that catalog.  Maybe if you had given it to me, I'd

          9  feel otherwise.  But that's not what we're supposed

         10  to be doing.

         11                 So I vote yes on this application.

         12                 COMMITTEE COUNSEL: Council Member

         13  Jackson

         14                 COUNCIL MEMBER JACKSON: Mr. Chair,

         15  may I be excused to explain my vote?

         16                 CHAIRPERSON AVELLA: Yes sir.

         17                 COUNCIL MEMBER JACKSON: Thank you.

         18  Obviously, as you indicated, that the matters in

         19  front of us are zoning, and many of the discussions

         20  were not about the zonings but some of the, I guess,

         21  problems and situations that the tenants are having

         22  with the landlord, and the landlord is having with

         23  the tenant.

         24                 I do restate what my colleague Simcha

         25  Felder said, Council Members involved in this
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          2  process tend to take their leave from the Council

          3  Member whose district it is in.  But I say that I

          4  want to say to the landlord, I would, as a Member of

          5  the City Council, knowing the timeframes of our

          6  zoning action, that we are within timeframes in

          7  order to vote or not to vote, and listening to the

          8  attorney, I believe it was the attorney for some of

          9  the tenants to delay this, we're boxed within a

         10  timeframe.  And quite frankly, our schedule does not

         11  allow us, to the best of my knowledge, to delay this

         12  any further, without having to reschedule some other

         13  hearings, along with the vacation scheduling and the

         14  deadlines that we have in front of us, in order to

         15  act.

         16                 Considering all of that, I encourage,

         17  I strongly encourage the landlord's representative

         18  and the tenants to please try to work things out so

         19  that a consensus can be reached as far as the

         20  tenants and their issues and concerns, and the

         21  landlord's issues and concerns.  I think by battling

         22  out in court is not the way to go.  And so I

         23  encourage you to do so.  And my understanding in

         24  speaking with our technical staff that this matter

         25  was adjourned the last time it was in front of this
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          2  Committee.

          3                 And so, I'm concerned about the

          4  relationship, even though the zoning is not the

          5  relationship that we're voting on. The zoning is

          6  another matter altogether.  But I express my

          7  concern.

          8                 But all things considered, I am going

          9  to vote yes, along with the Speaker's request as far

         10  as approval of this particular matter.  But I

         11  express my concern for the tenants and the landlords

         12  representative to please continue to work and just

         13  do not accept this vote as that now you don't have

         14  to do anything to talk and work with the tenants.

         15                 So I vote aye.

         16                 COMMITTEE COUNSEL: Council Member

         17  Katz

         18                 COUNCIL MEMBER KATZ: I'd like to

         19  explain my vote.

         20                 CHAIRPERSON AVELLA: Yes.

         21                 COUNCIL MEMBER KATZ: I have several

         22  concerns on several different levels.  I think in

         23  order to mimic, or add on to what Councilman Felder

         24  said, yes, it is the Council Member whose district

         25  it is in, that we take great advice from.  However,
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          2  as Chair of the full Committee on Land Use, I have

          3  great problems with anyone coming in here and

          4  stating that if we don't do what they ask, it's a

          5  rubber stamp, or a charade.

          6                 This Committee has spent countless

          7  hours trying to sift through the issues that are

          8  before us.  Not only really on the issues that are

          9  before us, but also working with the City on the

         10  issues that the toy industry and the tenants were

         11  talking about.

         12                 So as part of our duties as the

         13  Chairs of the Committee, and as the Committee

         14  Members, we have been asked several times in the

         15  last four and a half years to either pass something

         16  because someone wants to punish someone, or not pass

         17  something because they want to thank someone.  Or

         18  vice versa.  It happens all the time.  As was stated

         19  quite clearly by the Chair of this Subcommittee,

         20  this is about the rezoning.  And it's about the

         21  special permit.  On that level, I do think it's a

         22  good application. I think it will do good things in

         23  the community.

         24                 We urge everyone to try to work out

         25  their differences.  But I also, as a Member of this
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          2  Committee, and as a Member of this body, want to

          3  make it clear that the work that is done by our

          4  staff and by this Committee is immense.  And I think

          5  that there should be respect for that.

          6                 And I vote aye.

          7                 COMMITTEE COUNSEL: Council Member

          8  McMahon.

          9                 COUNCIL MEMBER MCMAHON: Circumstances

         10  surrounding this rezoning application, I should say

         11  the history of what has gone on here, and certainly

         12  it does seem that the landlord, or the new landlord

         13  and the tenants have been at serious odds, and I

         14  would like to have an opportunity of more to hear

         15  that, but as was pointed out by the Chairman, this

         16  is not a case where we are deciding who is good and

         17  who is bad; who is right and who is wrong on the

         18  bigger moral issues or the bigger business issues.

         19  Our role is simply, at the end of the ULURP process,

         20  after the Community Board, the Borough President,

         21  and the City Planning have acted on this, for us to

         22  confirm or ratify solely the land use questions

         23  before us.  And of course, for us always, a strong

         24  indicator is the local Council Member, because they

         25  are involved with it from the beginning, and so we
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          2  take that to heart.

          3                 I appreciate very much the

          4  impassioned pleas of the advocates.  I'm not

          5  offended by what Mr. Jaraslawicz said.  I think that

          6  under   --  thinking that this was a court of law

          7  where the totality of the circumstances are to be

          8  considered, it would be different.  But that is not

          9  the issue before us.  And accordingly, I vote aye.

         10  Let me just also say that I echo the comments of the

         11  Chairman of the Subcommittee, that I think EDC

         12  should be here to answer our questions, to see how

         13  the City did or did not help the tenants in this

         14  situation. Surely, there are other examples, such as

         15  the Bronx Terminal Market, where they did everything

         16  possible to help the tenants.  And I regret to say,

         17  that it does not seem to have been the case here for

         18  these tenants.  But again, that's not the issue

         19  before us, and hopefully, all of these other factors

         20  will be considered in a court of law.

         21                 So as stated, I vote aye.

         22                 COMMITTEE COUNSEL: Council Member

         23  Sears.

         24                 COUNCIL MEMBER SEARS: Permission to

         25  explain my vote Mr. Chairman.
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          2                 I vote aye on this, but I would like

          3  to say that voting aye in no way diminishes our

          4  sensitivity, and my sensitivity to the issues of the

          5  tenants.  And I think that that must be recognized.

          6  What is important to recognize is that we don't pick

          7  and choose exactly what piece of the law that we

          8  vote on.  We do not do that.  If we did that we

          9  would be terrible legislators, and remember, we're

         10  legislators.  And we have to vote on this, and we

         11  make the laws.

         12                 And it doesn't always mean that we

         13  may like the environment in which a controversy has

         14  been developed.  So my voting aye certainly has

         15  great support for the toy industry, over all these

         16  years.  But the issue before us is zoning.  And

         17  there is no problem with that zoning issue.  It is a

         18  very legal thing that's happening.  And our Land Use

         19  has gone through this very, very thoroughly, and why

         20  I vote aye.  Thank you.

         21                 COMMITTEE COUNSEL: LU 71, the final

         22  vote is nine in the affirmative, none in the

         23  negative, and no abstentions.  For LUs 92 and 93,

         24  the final vote is seven in the affirmative, none in

         25  the negative, and no abstentions.  The
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          2  aforementioned items are referred to the full

          3  Committee.

          4                 CHAIRPERSON AVELLA: Thank you

          5  everyone.  This closes this meeting of the

          6  Subcommittee on Zoning and Franchises.

          7                 (Hearing concluded at 11:55 a.m.)

          8                 (The following written testimony was

          9  submitted for the record.)

         10

         11  Written testimony of:

         12  Sharon Ullman, President

         13  23rd Street Association, Inc.

         14

         15                 On behalf of the Board of Directors

         16  of the 23rd Street Association, I am writing in

         17  support of an application by 200 Fifth, LLC to

         18  facilitate the conversion of the Toy Building to

         19  residential use and continued commercial use on the

         20  ground floor.

         21                 This project fronts directly on

         22  Madison Square Park, which is the focal point of the

         23  surrounding movement towards residential conversion

         24  in this evolving neighborhood.  The Toy Building is

         25  a vast structure with little activity in and around
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          2  it when the toy industry is not holding shows there.

          3    We believe that the presence of residents will add

          4  to the commercial activity and street life and bring

          5  a new vibrancy to this quadrant of the park area.

          6                 We also look forward to the

          7  participation and commitment of our new neighbor,

          8  the Chetrit Group; the owner/developers of the Toy

          9  Building are enthusiastic supporters of the 23rd

         10  Street area  --  contributing time and money as

         11  members of the Madison Square Park Conservancy,

         12  Flatiron/23rd Street Partnership business

         13  improvement district, and 23rd Street Association.

         14  They have been working with the toy tenants to help

         15  facilitate a smooth transition and remain interested

         16  in how things turn out.

         17                 We hope you will support the

         18  application.  Thank you for your time and

         19  consideration.

         20                 (Hearing concluded at 11:55 a.m.)
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