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I. Introduction
On November 27, 2018, the Committee on Governmental Operations, Chaired by Council Member Fernando Cabrera will hold a second hearing and a vote on the following bills: Int. No. 367-2018, sponsored by Council Member Rafael Salamanca, Jr., in relation to the Department of Probation informing persons of their voting rights; and Proposed Int. No. 1115-A-2018, sponsored by Council Member Fernando Cabrera, in relation to agencies assisting eligible parolees with voter registration. The bills were previously heard by the Committee on October 3, 2018. At the jointly conducted hearing with the Committee on Criminal Justice, the committees received testimony from the Department of Corrections (‘DOC’); the Department of Probation (‘DOP’); the Campaign Finance Board (‘CFB’); the Voter Assistance Advisory Committee (‘VAAC’); the New York City Board of Election (‘NYCBOE’); as well as various advocates and stakeholders related to the above topics.
II. Background
Justice Involved Population and the Problem of Disenfranchisement 
New York State’s disenfranchisement of the incarcerated population, and particularly of communities of color, dates back to the 1800s, when lawmakers enacted legislation to restrict voting for black men, including property requirements specific to black voters and  a constitutional provision allowing laws to be passed excluding from voting those “who have been, or may be, convicted of infamous crimes.”
  This came after a constitutional convention in 1827, where during a heated discussion regarding the suffrage of black men, Delegate Peter R. Livingston asked delegates to “look at that people, and ask your consciences if they are competent to vote. . . [s]urvey your prisons – your alms-houses – your bridewells and penitentiaries . . . [m]ore than one-third of the convicts and felons which those walls enclose, are of your sable population.”
 Although Livingston’s efforts to explicitly deny black Americans the right to vote failed 63 to 59, the state constitutional provision allowing the legislature to enact criminal disenfranchisement laws was passed, and in 1872 became required as opposed to permissive in New York State’s constitution.
 

The language of the New York state constitution remains the same today
 and has the same effect of disenfranchising voters of color, as the majority of those who have lost the right to vote are Black and Latino.
 As noted, Article II, § 3 of the New York State Constitution requires the state to enact criminal disenfranchisement laws, although the degree of disenfranchisement has been interpreted broadly.
 The current disenfranchisement statute, New York Election Law § 5–106, provides:

No person who has been convicted of a felony pursuant to the laws of this state, shall have the right to register for or vote at any election unless he shall have been pardoned or restored to the rights of citizenship by the governor, or his maximum sentence of imprisonment has expired, or he has been discharged from parole. The governor, however, may attach as a condition to any such pardon that any such person shall not have the right of suffrage until it shall have been separately restored to him.

Until the 1970s, the statute required disenfranchisement of all individuals with felony convictions. In 1971 and 1973, however, the legislature broadened the requirements, and
 state law now grants voting rights to convicted individuals who have completed their sentence or parole, and to individuals who have been sentenced to probation.
 Additionally and as discussed herein, the governor has the authority to grant voting rights even to individuals who fall within those parameters.

Although New York law permits voting for probationers and for those who have completed their sentence, de-facto voter disenfranchisement still exists for this population in the form of widespread miseducation.  A 2005 survey of election officials from the Brennan Center for Justice and Demos found that New York City (NYC) Board of Election (BOE) unlawfully disenfranchises eligible voters who are justice-involved.
 According to the 2005 survey findings, the NYC BOE at its New York County and Queens County offices incorrectly stated that people on probation are not eligible to register to vote.
 The 2005 survey also revealed that Kings, New York, and Queens Offices required individuals with a felony conviction to provide documentation to register, contrary to New York State Board of Election’s policy memorandum that explains persons with convictions do not need to produce documentation to register.
 This is particularly concerning and especially harmful to New Yorkers, since a third of New Yorkers sentenced to probation live in New York City, along with 61% of those sentenced to parole and 51% of those sentenced to prison.
 Given the widespread nature of disenfranchisement through miseducation that has occurred in the past, additional efforts should be taken at the agency level to ensure that individuals understand and can exercise their voting rights. Accordingly, the efforts of agencies working with justice-involved populations to increase voter registration and voter education should be examined. 
The New York City Department of Probation (‘DOP’)
The DOP seeks to protect the community by working with criminal and juvenile justice systems to hold offenders accountable and serve as a catalyst for positive change. In its efforts to reduce recidivism and create a safer New York, the DOP is driven by several guiding practices, including implementing age and population appropriate assessments, engaging with clients and the community, using data to guide decision-making, and professionally growing its staff.
  In accordance with these practices, the DOP has also begun making efforts to increase voter registration amongst the probation population. The DOP has reported that it distributes voter registration applications during intake process and during regular meetings with probation officers, and has voter registration materials within its waiting rooms.
 From January 2018 to June 2018, the DOP distributed 80 voter registration applications to individuals and has trained 15 members of front line staff to assist in the registration of new voters.
  It also includes information regarding voting on its website, including a link to the CFB website, which has received 63 clicks during the period of January 2018 to June 2018.
  
Despite efforts on the part of the Department of Probation to increase voter registration and to educate the public on voting rights for those with criminal convictions, widespread de-facto voter disenfranchisement still exists for probationers. A study conducted by the Brennan Center in 2006 reported that nearly 40% of local election boards incorrectly stated that individuals on probation were not eligible to vote.”
  While the Department has taken efforts to increase voter participation by distributing voter registration forms, it has not sent or collected any applications to the Board of Elections between January to June 2018,
 evincing a need for increased voter education. 

The New York City Board of Election

The NYC BOE, by state law,
 administers all elections within New York City limits. This includes the processing of candidates’ petitions, registering voters by mail or on specified registration days, and managing the City’s voter registration lists.
 As a matter of statute, the City Council approves the NYC BOE’s budget and enacts legislation related to the operation of elections in the city. While the NYCBOE, in its 2017 annual report, states that it “conducts registration drives at various community activities (street fairs, work fairs, community organization meetings, senior citizen community centers)”
 and provides material that helps explain the process of voting, there are no details provided concerning outreach to justice-involved individuals in conjunction with either the DOC or DOP.

The Voter Assistance Advisory Committee (‘VAAC’)
Under the New York City Charter, VAAC is an independent body that advises the Campaign Finance Board (‘CFB’) on civic engagement, with a particular focus on nonpartisan voter engagement and outreach.
 According to the Committee’s 2017-2018 Annual Report, VAAC recommendations are carried out by the CFB’s “NYC Votes” initiative, which conducts voter registration and education, Get Out the Vote (GOTV) activities, and election reform advocacy. NYC Votes conducted the following voter registration activities throughout the City in 2017-2018:

· The NYC Votes Street Team, a volunteer corps of high school and college students trained to lead voter workshops and register new voters, held 31 community event in the five boroughs in 2017;

· NYC Votes staff and Street Team members attended ten naturalization ceremonies to facilitate voter registration once individuals became U.S. Citizens;

· Through partnership with the non-profit organization WIN (Women in Need), NYC Votes held voter registration drives in 12 women’s shelters in Manhattan, Brooklyn and Queens. Additional outreach to homeless New Yorkers was accomplished through an NYC Votes ‘Day of Action’ on September 23, 2017, in partnership with DHS;

· NYC Votes additionally conducted trainings to equip individuals with the tools to host their own voter registration events (“Train the Trainer” workshops);

· Finally, NYC Votes worked with 23 partners, including DHS, the City University of New York, the Department of Health and Mental Hygiene, the Department of Parks and Recreation, and the Department of Youth and Community Development, to conduct a citywide voter registration drive on September 26, 2017, “National Voter Registration Day.”

The VAAC report does not specify NYC Votes voter outreach activities for justice-involved populations, although it does recommend that state law should provide a means to vote for individuals on parole: “While [Governor Cuomo’s Executive Order 181] would restore voting rights to more than 35,000 [individuals on parole] across New York, this does not change the above-mentioned state laws barring parolees from voting.”

New York State Gubernatorial Executive Order 181
On April 18, 2018, Governor Cuomo signed Executive Order 181, titled “Restoring the Right to Vote for New Yorkers on Parole.” In his press statement, Cuomo stated the intention to reduce disenfranchisement in the state and to “restore justice and fairness to our democratic process”
 by granting voting rights to individuals on parole. Under the New York State Election Law, no person with a felony conviction can register or vote in an election, without a pardon, special dispensation from the state Governor, or having served their entire parole sentence.
 Citing the disproportionate racial impact the current law has on communities of color in New York State, E.O. 181 establishes a system whereby individuals on parole would be given consideration for a “conditional pardon that would restore their right to vote.”  

In practice, the Commissioner of the State Department of Corrections and Community Supervision will submit both a complete list of all individuals currently on parole at the time of the issued E.O., and a monthly record of individuals who have been released on parole in the past month, starting on May 1, 2018.
 When asked about the then-recently issued E.O. at the Committee on Governmental Operations and Committee on Finance joint Executive Budget hearing on May 17, 2018, NYC BOE Executive Director Mike Ryan was unable to give any indication of how the board would ensure that newly re-enfranchised New Yorkers were made aware of their reinstated right to vote, help them register to vote or access their polling locations on election day.
 

The Committee remains concerned that many of the procedural steps that would ensure the highest voter turnout for re-enfranchised individuals on parole were not in place for the September 13th 2018 Primary Election, and will not be in place for the November 6, 2018 General Election. Based on the E.O. language, it does not appear that individuals receive notification of their partial pardon and subsequent re-enfranchisement. As a result, the onus remains on the individual to seek out information relating to their partial pardon, seek out a voter registration form, complete it, and submit it to the appropriate Board of Election. Once the Board of Elections receives the voter registration form, it is the Board’s responsibility to ensure that the registrant has in fact received an appropriate partial pardon based on information posted to the Department of Corrections’ “lookup” tool,
 which has been plagued with the delays in the past.
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Examples, from the “lookup” tool of person with a conditional pardon (left) and without such a pardon (right):

If the process runs smoothly, there remain concerns about access to poll sites for certain individuals’ on parole. Many poll sites are schools, which individuals on parole, depending on their conviction and supervision agreement, may be prohibited from entering. The same restrictions may exist if entering apartment buildings or the radius of specific individuals is a further specification under community supervision. No changes to the absentee ballot application were initiated following E.O.181, which currently does not allow for individuals on parole to opt to vote by absentee ballot due to their restrictions on accessing certain poll sites. In fact, on September 7, 2018, State of Politics reported that individuals on parole with a Level 3 sex offender conviction would be allowed to vote in school poll sites only after 7 p.m. with written permission from their parole officers, significantly restricting their access to cast their ballots.
 The combined procedural difficulties related to the Governor’s E.O. 181 were the subject of the New York State Senate’s joint hearing of the Standing Committee on Crime Victims, Crime and Correction, and the Standing Committee on Elections, on Monday, October 1, 2018.
 

III. Legislative Analysis
Int. No. 367-2018

Int. No. 367-2018 (Salamanca) would require the Department of Probation, in addition to its existing responsibilities under the Agency Based Voter Registration law, to distribute a written notice on the voting rights of persons sentenced to probation during the intake process for such persons. The written notice would be developed in consultation with the Voter Assistance Advisory Committee. The law would take effect 120 days after becoming law.

Proposed Int. No. 1115-A-2018

Proposed Int. No. 1115-A-2018 (Cabrera) would first require the Voter Assistance Advisory Committee to develop and distribute guidance on the voting rights of formerly incarcerated persons, for agencies covered by the Agency Based Voter Registration law. Second, it would require such covered agencies, upon request by a person who self-identifies as being on parole and is interested in filling out a voter registration form, to check publicly available information to inform such applicant if a restoration of their right to vote, and thus their ability to register, has been granted. All this, providing that the person required to check an individual’s voting status is not required to be the same person of which the status request has been made. Any assistance provided would not count as an endorsement of the accuracy of publicly available voter status information maintained by the city. The law would take effect six months after it becomes law.

Int. No. 367

By Council Members Salamanca, Miller, Rivera, Ampry-Samuel, and Kallos
..Title

A Local Law to amend the New York city charter, in relation to the department of probation informing persons of their voting rights

..Body

Be it enacted by the Council as follows:


Section 1. Section 1057-a of the New York city charter is amended to add a new subdivision 10, to read as follows:
10. The department of probation shall, in addition to the other requirements of this section for participating agencies, distribute during the intake process, to any person sentenced to probation, a written notice on the voting rights of persons sentenced to probation in the state of New York. Such written notice shall be developed in consultation with the voter assistance advisory committee.
§ 2. This local law takes effect 120 days after becoming law.
BJR/JJD
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Proposed Int. No. 1115-A

By Council Members Cabrera, Kallos and Miller
..Title

A Local Law to amend the New York city charter, in relation to agencies assisting eligible parolees with voter registration

..Body

Be it enacted by the Council as follows:

Section 1. Paragraph 3 of subdivision b of section 1054 of chapter 46 of the New York city charter, as added by local law number 60 of 2010, is amended to read as follows:

3. consistent with all state and local laws, coordinate the activities of all city agencies in general and specialized efforts to increase registration and voting including, but not limited to, the distribution of forms for citizens who use or come in contact with the services of city agencies and institutions; mailings by city agencies to reach citizens; cooperative efforts with non-partisan voter registration groups, community boards, agencies of city, state, and federal governments, and entities doing business in the city; the development and distribution of guidance for agencies designated as participating agencies pursuant to section 1057-a on the voting rights of formerly incarcerated persons; publicity and other efforts to educate youth about the importance of voting and to encourage eligible youth to register to vote; and other outreach programs;


§ 2. The opening paragraph of section 1057-a of the New York city charter, as amended by local law 139 for the year 2016, is amended to read as follows:

Each agency designated as a participating agency under the provisions of this section shall implement and administer a program of distribution of voter registration forms pursuant to the provisions of this section. The following offices are hereby designated as participating voter registration agencies: The administration for children's services, the business integrity commission, the city clerk, the civilian complaint review board, the commission on human rights, community boards, the department of small business services, the department for the aging, the department of citywide administrative services, the department of city planning, the department of consumer affairs, the department of correction, the department of cultural affairs, the department of environmental protection, the department of finance, the department of health and mental hygiene, the department of homeless services, the department of housing preservation and development, the department of parks and recreation, the department of probation, the department of records and information services, the taxi and limousine commission, the department of transportation, the department of youth and community development, the fire department, and the human resources administration. Participating agencies shall include a mandate in all new or renewed agreements with those subcontractors having regular contact with the public in the daily administration of their business to follow the guidelines of this section. Such participating agencies shall be required to offer voter registration forms to all persons together with written applications for services, renewal or recertification for services and change of address relating to such services, in the same language as such application, renewal, recertification or change of address form where practicable; provided however that this section shall not apply to services that must be provided to prevent actual or potential danger to the life, health, or safety of any individual or of the public. Such agencies shall provide assistance to applicants in completing voter registration forms, including the section of the form allowing for registration to become an organ donor, and in cases in which such an agency would provide assistance with its own form, such agency shall provide the same degree of assistance with regard to the voter registration and organ donor forms as is provided with regard to the completion of its own form, if so requested. As part of such assistance, such agencies shall also, upon request by an applicant who identifies himself or herself as being on parole and when practically feasible, check publicly available information to inform such applicant if a restoration of their right to vote has been granted, provided that such assistance may be provided by a person other than the person to whom the request was made and further provided that such assistance shall not be considered an endorsement of the accuracy of any publicly available information not maintained by the city. Such agencies shall also receive and transmit the completed application form from any applicants who request to have such form transmitted to the board of elections for the city of New York.
§ 3. This local law takes effect six months after it becomes law.
BJR
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